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National  Park  Service  j 

NOTICES  I 

National  Register  of  Historic  Places  • 

Pending  nominations,  45916  i 
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Mozaambique;  refugee  assistance  (Presidential 

Determination  No.  93-34  of  August  19, 1993,  45779 
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Fort  Morgan  Substation  Rebuild  ProjecL  CO.  45887 
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Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3 —  Presidential  Determination  No.  93-33  of  August  19,  1993 

The  President  Determination  Pursuant  to  Section  2(b)(2)  of  the  Mirgration 

and  Refugee  Assistance  Act  of  1962,  as  Amended 


.  Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(bK2),  I  hereby  designate  African  refugees 
who  have  returned  to  their  coimtries  of  origin  as  quali^ng  for  reintegration 
assistance,  and  determine  that  such  assistance  will  contribute  to  the  foreign 
policy  interests  of  the  United  States. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  imder  this 
authority,  and  to  publish  this  determination  in  the  Federal  Register.  • 
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THE  WHITE  HOUSE. 
Washington,  August  19,  1993. 
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Presidential  Documents 


Presidential  Determination  No.  93-34  of  August  19,  1993 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended,  and 
Amendment  to  Presidential  Determination  92-39  of  August 
17,  1992 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $6,300,000  of  the  $14,000,000 
of  the  funds  previously  authorized  for  use  in  support  of  Angolan  repatriation 
be  available  to  meet  the  urgent  and  unexpected  needs  of  Mozambican  refugees 
and  returnees.  This  determination  amends  Presidential  Determination  92- 
39  of  August  17,  1992,  to  permit  the  use  of  up  to  $6,300,000  of  the  funds 
authorized  by  that  determination  from  the  U.S.  Emergency  Refugee  and 
Migration  Assistance  Fund  to  meet  the  needs  of  Mozambican  refugees  and 
returnees  through  contributions  to  the  United  Nations  High  Commissioner 
for  Refugees. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination' and  the  obligation  of  funds  under  this  • 
authority,  and  to  publish  this  determination  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
Washington,  August  19,  1993. 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFR  PART  73 

RIN:  3150-AD30 

Day  Firing  Qualification  Courses  for 
Tactical  Response  Team  Members, 
Armed  Response  Personnel,  and 
Guards  at  Category  I  Licensees 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  for  armed  security  force 
personnel  at  fuel  cycle  facilities 
possessing  formula  quantities  of 
strategic  special  nuclear  material 
(Category  I  licensees).  Tactical  Response 
Team  members,  armed  response 
personnel,  and  guards  at  these  facilities 
will  be  required  to  qualify  and  annually 
requalify  for  use  of  Uieir  assigned 
weapons  using  new  day  firing 
qualification  courses.  This  action  is 
necessary  to  ensure  that  these  personnel 
are  able  to  perform  their  assigned 
response  duties  during  tactical 
engagements. 

EFFECTIVE  DATE:  February  28, 1993. . 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  S.  Tovmassian,  Office  of  Nuclear 
Regulatory  Research,  U.S. -Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3634. 

SUPPLEMENTARY  INFORMATION: 
Background 

Existing  day  firing  qualification 
courses  for  Tactical  Response  Team 
members!,  armed  response  personnel, 2 


1  “Tactical  Response  Team”  means  the  primary 
response  force  for  each  shift  which  can  be 
identified  by  a  distinctive  item  of  uniform,  armed 
with  speciHed  weapons,  and  whose  other  duties 
permit  immediate  response. 

2  "Armed  Response  Personnel”  means  persons, 
not  necessarily  uniformed,  whose  primary  duty  in 


and  guards  3  at  Category  I  licensees  need 
to  be  modified  to  require  enhanced 
proficiency  in  weapon  manipulation 
skills  in  order  to  more  effectively 
protect  the  facilities  in  the  event  of  a 
hostile  tactical  engagement.  Currently, 
Tactical  Response  Team  members, 
armed  response  personnel,  and  guards 
at  these  facilities  are  required  to  qualify 
and  annually  requalify  for  day  firing  of 
their  assigned  weapons  in  accordance 
with  criteria  set  forth  in  Appendix  B  of 
10  CFR  part  73.  This  appendix  states 
that,  for  handgun  qualification,  the 
national  police  course  of  fire  or  an 
equivalent  nationally  recognized  course 
is  required  and  for  semiautomatic  rifles 
the  course  required  is  the  1976  edition 
of  the  National  Rifle  Association  (NRA) 
Highpower  Rifle  Rules  book  or  an 
equivalent  nationally  recognized  course. 
For  qualification  with  the  shotgun,  the 
current  course  of  fire  consists  of  hip 
firing  the  weapon  fi’om  a  15-yard 
distance  and  shoulder  firing  from  a  25- 
yard  distance.  These  courses  of  fire  are 
more  oriented  towards  marksmanship 
than  to  weapons  manipulation  skills 
(e.g.,  reloading,  shooting  failure  drills, 
and  changing  positions  while  firing). 
Although  these  marksmanship  oriented 
courses  were  appropriate  at  the  time 
they  were  specified,  the  NRC  has 
developed  an  increased  awareness  of 
the  evolution  of  the  capabilities  and 
tactics  employed  by  the  criminal  and 
terrorist  elements.  Therefore,  the  NRC 
has  specified,  in  10  CFR  73.1,  the 
capabilities  that  should  be  ascribed  to 
individuals  or  groups  that  pose  a  threat 
to  Category  I  facilities  (i.e.,  the  design 
basis  threat).  These  assumed  capabilities 
should  constitute  the  basis  for  physical 
protection  system  design.  The  design 
basis  threat  includes  a  small,  well 
trained  and  armed,  dedicated  group, 
possessing  paramilitary  capabilities. 

For  the  reasons  explained  above,  the 
NRC  has  decided  to  establish  new  day 
firing  courses  for  the  purpose  of 
qualifying  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  at  Category  I  licensees  for 
use  of  their  assigned  weapons.  The 


the  event  of  attempted  theft  of  special  nuclear 
material  or  radiological  sabotage  shall  be  to 
respond,  armed  and  equipped,  to  prevent  or  delay 
such  actions. 

2  "Guard”  means  a  uniformed  individual  armed 
with  a  Hrearm  whose  primary  duty  is  the  protection 
of  special  nuclear  material  against  theft,  the 
protection  of  a  plant  against  radiological  sabotage, 
or  both. 


techniques  and  methods  required  to 
successfully  complete  the  day  firing 
qualification  courses  specified  in  this 
final  rule  are  oriented  primarily  toward 
weapons  manipulation  skills  in  addition 
to  marksmanship  and  are  considered 
necessary  to  survive  a  lethal 
confrontation.  These  amendments 
require  that  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  qualify  and  annually 
requalify  for  day  firing  with  assigned 
weapons  by  meeting  minimum 
qualification  criteria  specified  in 
Appendix  H  of  10  CFR  part  73.  The  day 
firing  qualification  courses  defined  in 
this  final  rule  are  largely  based  on  those 
developed  by  the  Department  of  Energy 
for  the  purpose  of  qualifying  its  security 
inspectors  who  have  the  same  duties  as 
Category  I  licensee  Tactical  Response 
Teams,  armed  response  personnel,  and 
guards.  These  courses  of  fire  include 
weapons  manipulation  skills  that  are 
necessary  in  tactical  situations  and 
demonstrate  the  ability  to  effectively  use 
the  weapons  to  protect  the  facility  and 
strategic  special  nuclear  material  fi'om  a 
group  of  individuals  possessing  the 
capabilities  ascribed  to  the  design  basis 
threat. 

Summary  of  Public  Comments 

The  comment  period  for  the  proposed 
rule  published  December  13, 1991  (56 
FR  65024)  expired  on  March  13, 1992. 
This  Federal  Register  Notice  contained 
proposed  requirements  for  both  day 
firing  qualification  and  physical  fitness 
programs.  Three  letters  of  comment 
were  received.  The  NRC  has  decided  to 
make  substantive  changes  to  the 
physical  fitness  related  requirements 
and  is  republishing  these  amended 
requirements  in  a  new  proposed  rule  to 
solicit  additional  public  comment. 
Therefore,  this  comment  summary 
addresses  only  the  comments  on  the  day 
firing  qualification  course  requirements 
which  are  being  published  as  a  final 
rule.  The  following  comment  summary 
and  resolution  addresses  these 
comments. 

1.  Comment.  One  commenter  stated 
that  the  need  has  not  been  clearly 
established  for  Uie  more  stringent 
firearms  qualifications  regulations. 

Response.  As  discussed  in  the 
preamble  of  the  proposed  rule,  the 
purpose  of  the  more  stringent  day  firing 
qualification  courses  was  to  make  them 
consistent  regarding  the  level  of 
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specificity  and  proficiency  with  the 
night  firing  requirements  published  in 
1988.  Because  existing  licensees’ 
Weapons  Qualifications  Plans  contained 
weapon  qualification  courses  which 
were  judged  to  be  similar  to  the  courses 
being  pit^posed,  the  proposed  rule 
stated  the  c^union  that  codifying  the 
courses  in  a  regulation  would  add  no 
new  burden  to  the  existing  licensees. 
Nevertheless,  as  a  result  cd  this 
comment,  the  NRC  reviewed  whether 
the  benefits  to  the  public  health  and 
safety  or  to  the  national  defense  and 
security  justify  more  stringmit  firearms 
qualification  courses  than  those 
provided  by  the  existing  regulation. 

This  review  has  determined  that  these 
marksmanship  oriented  courses  were 
appropriate  at  the  time  they  were 
developed,  but  the  NRC  has  developed 
an  increased  awareness  of  the  evolution 
of  the  capshilities  and  tactics  employed 
by  the  criminal  and  terrorist  elements. 
The  knowledge  that  the  NRC  has 
concerning  the  firepower,  body  armor, 
tactics,  training,  and  equipment  which 
can  be  ascribed  to  the  design  basis 
threat  has  broadened  since  Appendix  B 
of  10  CFR  part  73  was  established  and 
has  been  accotmted  for  in  10  CFR 
73.1(a)(2)(i).  The  design  basis  threat 
includes  a  small,  well  trained  and 
armed,  dedicated  group,  possessing 
paramilitary  capabilities.  Appendix  B  of 
10  CFR  part  73  allows  handgun  ~ 

qualification  via  the  national  police 
course  of  fire,  and  rifle  qualification  via 
a  1976  National  Rifle  Association 
rulebook.  These  courses  of  fire 
emphasize  marksmanship  and  do  not 
test  weapons  manipulation  skills  (e.g., 
reloading,  shooting  failure  drills,  and 
changing  positions  while  firing).  The 
techniques  and  methods  required  to 
successfully  complete  the  day  firing 
qualification  courses  specified  in  this 
final  rule  are  oriented  toward  weapons 
manipulation  skills  in  addition  to 
mark^anship  and  are  considered  to 
provide  a  significant  improvement  in 
the  ability  of  licensee  security  forces  to 
survive  a  lethal  confrontation. 

2.  Comment.  One  commenter 
requested  that  Appendix  H  of  10  CFR 
73.46  specify  how  head  shots  are  to  be 
scored  for  stage  2  of  the  handgun 
course. 

Response.  The  B-27  target  consists  of 
a  silhouette  of  a  standing  person  and 
contains  qualification  scoring  rings  for 
shots  aimed  at  the  center  target  mass, 
but  not  the  head.  Stage  2  of  the  handgun 
qualification  course  cf  fire  requires  the 
shooter  to  fire  two  rounds  at  the  center 
target  mass  followed  by  one  round  at  the 
head.  A  description  of  a  template  for  the 
center  of  the  head,  and  the  scoring 
scheme,  are  described  in  Appendix  A  of 


the  Department  of  Energy’s  “Firearms 
Qualification  Courses.’’  Hits  in  the 
center  of  this  template  are  scored  five 
points  and  hits  on  the  remainder  of  the 
silhouette  are  scored  three  points.  The 
NRC  does  not  believe  that  fiirther 
description  of  this  sccaing  tedmique  in 
Appendix  H  of  10  CFR  73.46  is 
necessary.  However,  the  NRC  recognizes 
that  other  targets  exist  for  which  the 
scoring  technique  may  be  more  explicit 
(such  as  the  TQ-15  target).  Therefore, 
Appendix  H  has  been  amended  in  the 
final  rule  to  allow  the  use  of  such  targets 
as  an  alternative  to  the  B-27  provided 
that  these  targets  are  at  least  as  difficult 
as  the  B-27  target  (e.g.,  neck  shots 
should  not  count  the  same  as  head  shots 
or  center  mass  shots). 

3.  Comment.  Two  commenters  noted 
an  error  in  that  the  handgun  course 
contained  distances  of  both  14  and  15 
yards. 

Response.  Appendix  H  has  been 
amended  to  correct  this  error. 

4.  Comment.  One  commenter 
suggested  that  the  NRC  allow  either  a 
single  or  double  action  revolver  for  stage 
7  at  the  50-yard  distance  in  the  handgun 
course  (Note:  the  commenter  identified 
stage  6  of  the  handgun  course  but  the  50 
yard  distance  is  only  found  in  stage  7). 

Response.  The  N^  does  not  bmieve 
that  the  wording  for  stage  7  needs 
modification.  Stage  7  of  the  handgun 
qualification  course  of  fire  does  not 
specify  a  single  or  double  action 
revolver,  because  either  is  permitted. 
Therefore,  this  modification  has  not 
been  made. 

5.  Comment.  One  commenter  noted 
that  stages  5  and  6  of  the  rifle  course 
were  to  be  used  for  .30  caliber  weapons 
for  TRT  qualifications  only. 

The  commenter  stated  that  this  limits 
the  maximum  score  for  the  standard 
rifle  (i.e.,  stages  1  through  4)  to  110 
points  and  suggested  that  70%  of  this 
maximum  score  (77  points)  be  specified 
as  the  minimum  qualifying  score  for  the 
standard  rifle  instead  of  70%  of  150 
points. 

Response.  The  NRC  agrees  that 
minimum  qualifying  scores  should  be 
specified  separately  for  standard  and 
larger  caliber  rifles  because  there  may  be 
times  that  a  security  officer  may  need  to 
qualify  for  one  but  not  the  other. 
Therefore,  the  specific  qualifying  scores 
have  been  deleted  from  Appendix  H 
which  now  specifies  that  70  percent  is 
the  minimum  qualifying  score. 

6.  Comment.  One  commenter 
suggested  that  failure  to  qualify  should 
result  in  a  3-day  suspension  from  armed 
duty  rather  than  the  proposed  7-day 
suspension.  The  commenter  stated  that 
the  7-day  suspension  may  cause  the 
individual  to  be  out  of  a  job  for  7  days 


before  he  could  requalify.  The 
commenter  noted  that  nonqualified 
personnel  would  usually  be  utilized  in 
an  unarmed  position.  However,  because 
few  of  these  positions  exist,  the  7-day 
waiting  period  could  cause  layoffs. 
Another  commenter  stated  that  the  7- 
day  and  12-month  suspensions  are 
potentially  the  most  significant  and 
costly  impacts  of  the  rule.  This 
commenter  stated  that  extending  the 
waiting  periods  beyond  the  time 
required  to  retrain  the  officer  appears  to 
be  punitive,  does  not  enhance  the 
security  program’s  effectiveness,  and 
induces  unnecessary  costs.  The 
commenter  suggested  that  the  rule  be 
amended  to  require  that  an  officer  who 
fails  to  achieve  the  minimum  qualifying 
score  be  removed  from  armed  officer 
duty  and  complete  a  documented  period 
of  retraining  prior  to  any  subsequent 
attempt  to  qualify  or  requalify.  The 
commenter  further  suggested  that  the 
NRC  consider  requiring  that  officers 
may  not  fire  for  record  more  than  once 
on  the  same  calendar  day.  Additionally, 
if  an  officer  fails  to  qualify  on  two 
successive  attempts,  that  individual 
would  be  required  to  receive  additional 
training  and  fire  two  consecutive 
qualifying  scores  prior  to  being 
reassigned  to  armed  officer  duties. 

Response.  The  NRC  agrees  that 
retraining  an  individual  to  the  point  of 
qualifying  or  requalifying  can  be 
accomplished  in  less  time  than  the 
period  sj)ecified  in  the  proposed  rule. 
Therefore,  the  NRC  has  adopted  the 
suggestion  to  limit  the  suspension  to  the 
amount  of  time  required  to  retrain 
individuals  to  the  point  that  they  can 
qualify  or  requalify  and  believes  that 
this  change  satisfies  the  concerns  of 
both  commenters. 

7.  Comment.  One  commenter 
suggested  that  the  same  rationale  for 
allowing  multiple  physical  fitness 
qualifications  be  used  in  the 
development  of  weapons  qualifications. 
The  commenter  stated  that  these 
qualifications,  like  the  physical  fitness 
qualifications,  would  reflect  consistency 
with  the  environments  in  which 
individuals  must  perform  their  duties.  i 
The  commenter  further  suggested  that 
the  weapons  qualification  requirements 
are  appropriate  for  TRT  members  but 
are  excessive  for  armed  response 
personnel  and  for  “static  response 
positions”  (e.g.,  operators  of  central  and 
secondary  alarm  stations  and  security 
personnel  which  control  entry  or  exit 
portals). 

Response.  This  commenter  is  referring 
to  the  fact  that  physical  fitness 
performance  testing  which  was  also 
contained  in  the  proposed  rulemaking 
(56  FR  65024)  requii^  Tactical 
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Response  Team  members  to  pass  a  more 
stringent  test  than  guards  and  armed 
response  personnel.  This  was  because 
the  TRT  members  duties  were  to 
perform  offensive  combative  tasks  as 
opposed  to  defensive  combative  tasks 
required  of  other  secvuity  personnel. 

The  NRC  disagrees  that  Uiis  logic  can 
also  be  applied  to  weapons  qualification 
courses.  It  is  recognized  that  physical 
capabilities  required  for  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  to 
perform  their  duties  satisfactorily  vary 
depending  upon  job  tasks.  But,  any 
armed  response  officer  on  site, 
regardless  of  duty  station,  could  be 
involved  in  a  violent  confrontation 
requiring  the  use  of  his  or  her  weapon, 
especially  in  areas  of  access  or  egress 
control.  As  a  matter  of  fact,  the  reason 
that  the  3-yard  distance  is  included  in 
the  rule  for  weapon  qualification  for 
handguns  is  that  violent  confrontations 
which  occur  at  access  or  egress 
locations  are  expected  to  at  close 
range.  Also,  the  rule  as  written  already 
limits  the  training  to  only  assigned 
weapons.  Therefore,  the  NRC  has 
decided  not  to  adopt  this  commenter’s 
suggestion. 

0.  Comment.  One  commenter 
suggested  that  handgun  qualification  be 
limited  to  25  yards  or  less  because 
physical  security  personnel  have 
shoulder  fired  weapons  available  for 
shots  of  greater  distance. 

Response.  The  NRC  recognizes  that 
the  50-yard  distance  is  near  the 
maximum  distance  at  which  a  handgun 
is  effective  for  the  average  shooter. 
However,  the  NRC  believes  that  security 
officers  should  be  familiar  with 
handgun  performance  at  greater 
distances  because  an  adversary  could 
penetrate  the  protected  area  in  such  a 
short  period  of  time  that  the  security 
officer  may  be  tempted  to  use  a  handgun 
instead  of  retrieving  a  shoulder  fired 
weapon.  Because  the  current 
requirement  in  Appendix  B  of  10  CFR 
part  73  references  the  national  police 
course,  which  requires  a  total  of  24 
shots  fired,  applying  the  final  rule  in 
Appendix  H  is  actually  a  relaxation  of 
the  requirement  because  it  calls  for  only 
6  shots.  For  these  reasons  the  NRC 
believes  that  the  requirement  is 
reasonable  and  has  retained  it  in  the 
final  rule. 

9.  Comment.  One  commenter 
suggested  that  the  position  description 
in  the  handgun  course  be  amended  from 
"reload  with  six  rounds”  to  "reload” 
because  the  automatic  pistol  will  reload 
in  a  different  manner  than  the  revolver. 

Response.  The  NRC  agrees  with  this 
comment  and  Appendix  H  has  been 


modified  to  reflect  this  suggested 
change  in  the  final  rule. 

10.  Comment.  One  commenter  stated, 
without  providing  the  rationale,  that  the 
timing  for  qualifying  with  handguns 
(stage  1  and  4,  string  3)  and  for  rifles 
(stage  2  at  25  yards)  are  unrealistic  and 
additional  time  should  be  considered. 

Response.  The  NRC  believes  that  the 
times  prescribed  in  the  handgun 
qualification  course  of  fire  are  justified. 
Although  law  enforcement  statistics 
show  that  police  officers  seldom  fire, 
reload,  and  continue  a  confrontation, 
the  NRC  Design  Basis  Threat  ascribes 
greater  capabilities  to  adversaries 
engaged  in  malevolent  activities  against 
Category  I  licensees  than  those  typically 
encountered  during  law  enforcement 
type  engagements.  The  security  officers 
must  be  able  to  manipulate  their 
weapons  skillfully  and  precisely.  Being 
able  to  draw  and  reload  quickly  and 
efficiently  while  maintaining  a 
continuity  of  fire  under  realistic  time 
constraints  is  important  for  defense  of  a 
facility  undergoing  attack.  Therefore, 
the  NRC  has  retained  the  timing 
requirement  for  the  reload  position  in 
the  day  firing  qualification  course. 

11.  Comment.  One  commenter 
suggested  that  the  shotgun  course  allow 
the  use  of  either  00  buckshot  or  rifled 
slugs  because  some  facilities  do  not  use 
rifled  slugs. 

Response.  The  NRC  agrees  with  this 
comment  and  Appendix  H  has  been 
modified  accordingly. 

12.  Comment.  One  commenter 
suggested  that  footnote  4  of  Appendix  H 
of  10  CFR  part  73  be  amended  to 
indicate  that  stages  5  and  6  of  the  rifle 
qualification  course  are  to  be  used  for 
.30  caliber  or  larger  rifles.  As  it  stands, 
only  .30  caliber  rifles  would  be  used  in 
stage  5  and  stage  6. 

Response.  The  NRC  agrees  that 
clarification  is  needed  and  footnote  4  of 
Appendix  H  has  been  modified  to 
indicate  that  stages  5  and  6  pertain  to 
rifles  .30  caliber  or  larger. 

13.  Comment.  One  commenter 
requested  that  the  position  column  of 
the  rifle  course,  which  requires  the 
safety  to  be  in  the  on  position  at  the 
beginning  of  each  string,  be  amended  to 
allow  the  weapon  to  be  uncocked  with 
the  magazine  inserted.  The  weapon 
used  by  this  commenter,  the  Colt  AR- 
15,  requires  cocking  in  order  to  use  the 
safety  selector. 

Response.  The  NRC  agrees  with  this 
comment  and  has  amended  the  final 
rule  to  delete  the  requirement  that  the 
safety  be  in  the  on  position  at  the 
beginning  of  each  string  in  the  rifle 
qualification  course  of  fire. 

14.  Comment.  One  commenter  had  a 
general  comment  concerning  the 


implementation  schedule.  This 
commenter  stated  that  the  amount  of 
time  allowed  for  implementation  should 
be  increased  from  180  days  to  1  year. 

Response.  The  NRC  believes  that 
implementation  of  the  new  firearms 
qualification  course  within  180  days 
does  not  place  an  imdue  burden  on  its 
Category  I  licensees  and  has  retained 
this  implementation  schedule. 

Criminal  Penalties 

The  Commission  notes  that  these 
amendments  are  issued  under  sections 
161  b  and  i  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  Therefore, 
violation  of  these  regulations  may 
subject  a  person  to  criminal  sanctions 
under  section  223  of  the  Atomic  Energy 
Act. 

Use  of  Metric  System  by  Nuclear 
Industry 

On  October  7, 1992  (57  FR  46202),  the 
Commission  issued  a  Policy  Statement 
on  Conversion  to  the  Metric  System  by 
the  Nuclear  Industry.  This  policy  states . 
that  all  new  regulations  will  be 
published  in  dual  units.  However  the 
NRC  has  determined  that  there  are  no 
standards  readily  available  in  the 
United  States  for  weapons  firing  courses 
measured  in  metric  imits  and  that  it 
would  be  confusing  and  inappropriate 
to  publish  the  day  firing  qualification 
courses  in  dual  units.  Therefore,  the 
final  rule  retains  the  English  imits  of 
measurement. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  NRC*s 
regulations  in  Subpart  A  of  10  CFR  part 
51,  that  this  rule  will  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
therefore,  an  Environmental  Impact 
Statement  is  not  required.  The  rule  does 
not  adversely  affect  the  routine  release 
of  radioactivity,  exposmre  to  radiation, 
or  the  safety  of  the  operations  carried 
out  by  licensees  possessing  formula 
quantities  of  strategic  special  nuclear 
material.  The  amendments  specify  new 
day  firing  qualification  courses  for 
armed  Tactical  Response  Team 
members,  armed  response  personnel, 
and  guards  to  ensure  that  they  are  able 
to  perform  their  assimed  duties. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  are  available  ^m  Mr. 
Harry  Tovmassian,  Office  of  Nuclear 
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Regulatory  Researdi.  U.S.  Niiclear 
Re^latory  Commissicm.  Washington. 

DC  20555.  (301)  492-3634. 

Paperwork  RediictioD  Act  Statement 

This  fituil  nile  amends  information 
collection  requirements  that  are  subject 
to  the  Paperworik  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Bucket 
approval  number  3150-0002. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  31  hours  per  respondent, 
including  the  time  for  reviewing 
instructims.  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggesticms  for  reducing  this  burden,  to 
the  Informaticm  and  Rec(Hds 
Management  Branch  (MNBB-7714), 

U.S.  Nudear  Regulatory  Commission, 
Washington  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Infcxmation  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0002),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  these  amendments.  The 
analysis  examines  the  costs  and  benefits 
of  the  alternatives  considered  by  the 
NRC  and  provides  a  decision  rationale 
for  the  ch^en  approach.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level).  Washington,  DC. 
Single  c(^ies  of  the  analysis  may  be 
obtained  from  Ms.  Carrie  Brown,  Office 
of  Nudear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commissicm,  Washingtcm,  E)C  20555, 
(301)  504-2382. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Cominissicm  cntifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  upcm  a  sub^antial 
number  of  small  entities.  The  rule 
affects  two  licensees  who  operate  fuel 
fabrication  fadlities  possessing  formula 
quantities  of  strat^ic  special  nudear 
material  lic^Nised  in  accordance  with  10 
.  CFR  parts  70  and  73.  The  companies 
that  own  these  fadlities  do  not  fall 
within  the  scope  of  the  definition  of 
“small  entities“  set  fcHth  in  the 
Regulatory  Flexibility  Ad.  15  U.S.C. 

632,  or  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  in 


13  CFR  part  121.  Thus,  this  rule  does 
not  fall  within  the  purview  of  the  ad. 

Bacdcfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  these 
amendments  do  not  impose 
recpiirements  cm  existing  10  CFR  part  50 
licensees.  Therefore,  a  iMcdcfit  analysis 
was  not  prepared  for  this  rule. 

List  of  Sulqects  in  10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials — transportation,  Inct^oration 
by  reference.  Nuclear  materials,  Nudear 
powo'  plants  and  reactors.  Reporting 
and  recordkeeping  requiremmits. 

Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Ad  of  1954,  as  amended, 
the  Energy  Reorganization  Ad  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  Conunission  is  adopting  the 
following  amendments  to  10  CFR  part 
73.  This  final  rule  is  issued  pmrsuant  to 
Sections  161(b)  and  (i)  of  the  Atomic 
Energy  Ad.  as  amended,  and  violation 
may  be  subjed  to  criminal  penalty 
sandions. 

73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  dtation  for  10  CFR 
part  73  continues  to  read  as  follows: 

Authority:  Secs.  53, 161, 68  Stat.  930,  948, 
as  amended,  sec.  147, 94  Skat.  780  (42  U.S.C 
2073,  2167, 2201):  see  201,  as  amended,  204, 
88  Stat.  1242,  as  amended,  1245  (42  U.S.C 
5841,  5844). 

Section  73.1  also  issued  under  secs.  135, 
141,  Pub.  L.  97-425, 96  Stat.  2232,  2241  (42 
U.S.C  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295, 94 
Stat.  789  (42  U.S.C.  5841  note).  Sectiem  73.57 
is  issued  under  sec.  606,  Pub.  L  99-399, 100 
Stat  876  (42  U.S.C.  2169). 

2.  In  §  73.46  paragraphs  (b)(4),  (b)(7), 
and  paragraph  (i)  are  revised  to  read  as 
follows: 

§73.46  Fbced  aila  physical  protection 
systema,  subsystems,  components  and 
proceduies. 

***** 

(b)*  *  * 

(4)  The  licensee  may  not  permit  an 
individual  to  ad  as  a  Tactic^  Response 
Team  member,  armed  response  person, 
or  guard  unless  the  individual  has  been 
trained,  equipped,  and  qualified  to 
perform  e^  assigned  security  duty  in 
accmdance  with  appendix  B  of  this  part, 
“General  Criteria  ^  Security 
Personnel"  In  addition,  Tadical 
Response  Team  meofamrs,  armed 
response  personnel,  and  guards  shall  be 
trained,  equipped,  and  qualified  in 


accordance  with  paragraphs  (b)(6)  and 
(b)(7)  of  this  section.  Upon  the  request 
of  an  authorized  representative  of  the 
NRC.  the  licensee  shall  demonstrate  the 
ability  of  the  physical  security 
personnel,  wheffier  licensee  or 
contrador  employees,  to  carry  out  their 
assigned  duties  and  responsibiUties. 

Each  Tadical  Response  Team  member, 
armed  response  person,  and  guard, 
whether  a  licensee  or  contrador 
employee,  shall  requalify  in  accordance 
with  appendix  B  of  this  part.  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  shall 
also  requalify  in  accordance  with 
paragraph  (b)(7)  of  this  section  at  least 
every  12  months.  The  licensee  shall 
document  the  results  of  the  qualification 
and  requalification.  The  licensee  shall 
retain  the  documentation  of  each 
qualification  and  requalification  as  a 
record  for  3  years  after  each 
qualification  and  requalification. 
***** 

(7)  In  addition  to  the  weapons 
qualification  and  requalification  criteria 
of  appendix  B  of  this  part,  Tadical 
Response  Team  memters,  armed 
response  personnel,  and  guards  shall 
qualify  and  requalify,  at  least  every  12 
months,  fca*  day  and  night  firing  with 
assigned  weapmns  in  acccMxlance  with 
Appendix  H  of  this  part.  Tactical 
Response  Team  members,  armed 
response  personnel,  and  guards  shall  be 
permitted  to  practice  fire  prior  to 
*  qualification  and  requalification  but 
shall  be  given  only  one  opportunity  to 
fire  for  record  on  the  same  calendar  day. 
If  a  Tadical  Response  Team  member, 
armed  response  person,  or  guard  fails  to 
qualify  or  requalify,  the  licensee  shall 
remove  the  individual  from  security 
duties  which  require  the  use  of  firearms 
and  retrain  the  individual  prior  to  any 
subsequent  attempt  to  qualify  or 
requalify.  If  an  individual  fails  to 
qualify  or  requalify  on  two  successive 
attempts,  he  or  she  shall  be  required  to 
receive  additional  training  and 
successfully  fire  two  consecutive 
qualifying  scores  prior  to  being 
reassigned  to  armed  security  duties. 

(i)  In  addition,  Tadical  Response 
Team  m^bers,  armed  response 
personnel,  and  guards  shall  be  prepared 
to  demonstrate  day  and  night  firing 
qualification  with  their  assigned 
weapons  at  any  time  upon  request  by  an 
authorized  representative  of  the  NRC. 

(ii)  The  licensee  or  the  licensee’s 
agent  shall  document  the  results  of 
weapons  qualification  and 
requalification  for  day  and  ni^  firing. 
The  licensee  shall  retain  the 
documentation  of  each  qualification  and 
requalificatioQ  as  a  record  for  3  years 
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after  each  qualification  and 
requalification. 

***** 

(i)  Implementation  schedule  for 
revisions  to  physical  protection  plans. 

(1)  By  November  29, 1993,  each 
licensee  shall  submit  a  revised  Fixed 
Site  Physical  Protection  Plan  to  the  NRC 
for  approval.  The  revised  plan  must 
describe  how  the  licensee  will  comply 


with  the  requirements  of  paragraph 
(b)(7)  of  this  section.  Revised  plans  must 
be  mailed  to  the  Director,  Division  of 
Fuel  Cycle  Safety  and  Safeguards.  Office 
of  Nuclear  Materials  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Cemmission,  Washington.  DC  20555. 

(2)  Each  licensee  shall  implement  the 
approved  plan  pursuant  to  paragraph 
(b)(7)  of  this  section  within  180  days 


after  NRC  approval  of  the  revised  Fixed 
Site  Physical  Protection  Plan. 

3.  Appendix  H  is  revised  to  read  as 
follows: 

Appendix  H — ^Weapons  Qualification 
Criteria 

The  B-27  Target  or  a  target  of 
equivalent  difficulty  will  be  used  for  all 
weapon  qualification  testing. 


Table  H-1  Minimum  Day  Firing  Criteria  i 

[see  footnotes  at  end  of  Table  H-1] 


Weapon 


Stage 

Strings 

Distance 

Number  of 
rourxte 

Tifrings 

Position 

1 

1 

3  yards . 

6 

9  seconds  . 

Draw  and  fire  2  rounds  (repeat  2 

2 

3 

times)  3  seconds  each  string. 

1 

7  yards . 

6 

10  seconds  . 

Draw  and  fire  2  rounds  at  center 

2 

mass  and  1  round  at  the  head 

■ 

(repeat  once)  5  seconds  each 
string. 

1 

7  yards . 

6 

12  seconds  (4 

Using  weaker  hand  only,  from  the 

2 

seconds  each 

low  ready  position,  fire  2  rounds 

3 

string). 

(repeat  twice). 

1 

10  yards  ... 

2 

4  seconds  . 

Draw  and  fire  2  rounds,  come  to 

low  ready  position. 

10  yards  ... 

2 

3  seconds  . 

Fire  2  rourids  from  low  ready  posi- 

- 

tion  and  reholster. 

10  yards ... 

4 

12  seconds  (re- 

Draw  and  fire  2  rounds,  reload,  fire 

■ 

voiver)  10  sec- 
orxls  (semi¬ 
automatic). 

2  rounds  and  reholster. 

10  yards  ... 

2 

4secorKfs  . 

Draw  and  fire  2  rounds,  come  to 

low  ready  position. 

5 

10  yards  ... 

2 

3  seconds  . 

Fire  2  rounds  from  low  ready  posi- 

tion  and  rehoister. 

5 

1 

15  yards  ... 

2 

5  seconds  . 

Standing,  draw  weapon,  rTX}ve  to 

kneeling  position,  thm  fire  2 
rounds  aixl  reholster. 

15  yards  ... 

2 

5  seconds  . 

Standing,  draw  weapon,  move  to 

■ 

kneeling  position,  then  fire  2 
rounds  and  reholster. 

5 

15  yards  ... 

4 

14  seconds  (re- 

Stemding,  draw  weapon,  fire  2 

voiver)  12  sec- 

rounds,  move  to  kneeling  posi- 

onds  (semi- 

tion  and  fire  2  rounds,  retoad 

automatic). 

and  reholster. 

15  yards  ... 

2 

5  seconds  . 

Draw  weapon  and  fire  2  rounds 

H 

standing,  come  to  low  ready  pc^’, 
sition  and.... 

15  yards  ... 

2 

3  seconds  . 

Fire  2  rounds  from  low  ready. 

6 

1 

25  yards  ... 

2 

5  seconds  . 

Draw  and  fire  2  rounds,  standing. 

leftside  of  barricade. 

2 

25  yards  ... 

2 

5  seconds  . 

Draw  and  fire  2  rounds,  right  side 

of  barricade  (standing). 

3 

25  yards  ... 

4 

15  seconds  (re- 

Draw  weapon  and  move  from 

voiver)  12  sec- 

standing  to  kneeling  position,  fire 

onds  (semi- 

2  rounds,  left  side  of  barricade. 

automatic). 

reload,  arxJ  from  the  kneeling 
position,  fire  2  rounds,  right  side 
of  bcvricade. 

4 

25  yards  ... 

2 

10  seconds  . 

Drznv  weapon  and  move  from 

standing  to  prone,  fire  2  rounds. 

5 

25  yards  ... 

2 

10  seconds  . 

Draw  weapon  and  move  from 

standing  to  prone,  fire  2  rounds. 

7 

1 

50  yards  ... 

2 

8  seconds  . 

Draw  weapon  and  fire  2  rounds 

from  a  standing  barricade  posi¬ 
tion  (right  or  left  side,  shooter's 

• 

option). 

Scoring 


Hctndgun 


Minimum  qualify¬ 
ing  >  70%. 


Minimum  qualify¬ 
ing  =  70%. 
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Table  H-1  Minimum  Day  Firing  Criteria  Continued 


(see  footnotes  at  end  of  Table  H-1] 


Weapon 

Stage 

Strir)ga 

Distance 

Number  of 
rourKfs 

Timings 

Position 

Scoring 

2 

50  yards  ... 

2 

10  seconds  . 

Draw  ^weapon  and  fire  2  rounds  1 

from  a  kneeling  barricade  posi¬ 
tion  (right  or  left  side,  shooter’s 
option). 

3 

50  yards  ... 

2 

12  seconds  . 

Draw  weapon  and  fire  2  rounds 

from  prone  position. 

Shotgun  . 

1 

1 

7  yards . 

2  Double  0 

4  seconds  . 

At  low  ready  position  fire  2  rounds 

Minimum  qualify- 

buck-shot 

standing. 

Ing  =  70%. 

2 

1 

15  yards  ... 

4  Double  0 

15  seconds  . 

At  low  ready  position  fire  2  rounds 

2 

buck-shot 

standing,  reload  and  fire  2 
rounds. 

3 

1 

25  yards  ... 

4  rifled 

20  seconds  . 

On  command,  load  4  rounds  and 

2 

slugs  or  00 

fire  2  rounds  standing  and  2 

buck-shot 

rounds  kneeling. 

Rifle . 

1 

1 

15  yards  ... 

6 

10  seconds  (4 

Standing  in  tow  ready  position, 

Minimum  qualify- 

2 

seconds  for  1st 

move  to  standing  point  shoulder 

ing  =  70%. 

3 

string,  3  sec- 

position  (1  magazine  loaded  with 

onds  for  each 

6  rounds,  weapon  in  half-load 

of  2rxj  arxf  3rd 

configuration),  fire  2  rounds  per 

string). 

string.  - 

2 

1 

25  yards  ... 

6 

11  seconds  (5 

Standing  in  low  ready  position. 

2 

seconds  for  1st 

move  to  standing  point  shoulder 

3 

string,  3 

position  (1  magazine  loaded  with 

orxts  for  each 

6  rounds,  weapon  in  half-load 

of  2nd  and  3rd 

configuration),  fire  2  rounds  per 

string). 

string. 

3 

1 

25  yards  ... 

6 

17  seconds  (7 

Standing  in  low  ready  position. 

2 

secoTKfs  for  1st 

move  to  kneeling  point  shoulder 

3 

string,  5  sec- 

position  (1  niagazine  loaded  with 

onds  for  each 

6  rounds,  weapon  in  half-load 

of  2nd  and  3rd 

configuration),  fire  2  rounds  per 

string). 

string. 

4 

50  yards  ... 

4 

16  seconds  (9 

Standing  in  tow  ready  position. 

2 

seconds  for  1st 

move  to  kneeling  point  shoulder 

strfog,  7  sec- 

position  (1  magazine  loaded  with 

ond  for  2nd 

4  rounds,  weapon  in  half-load 

string). 

configuration),  fire  2  rounds  per 
string. 

^5 

1 

50  yards  ... 

4 

20  seconds  . . 

Standing  in  low  ready  position. 

Minimum  qualify- 

move  to  prone  (weapon  in  half¬ 
load  configuration)  with  two 
magazines  each  loaded  with  2 
rounds,  fire  2  rounds,  reload  with 
2nd  magazine  and  fire  2  rounds. 

ing  =  70%. 

*6 

1 

100  yards  . 

4 

25  seconds  . 

Standing  in  tow  ready  position. 

i  '  ‘ 

j 

' 

move  to  prone  (weaj;^  in  half¬ 
load  configuration)  two  maga¬ 
zines  each  loaded  with  2  rounds, 
fire  2  rourfos,  reload  with  2nd 
magazine  and  fire  2  rounds. 

Footnotes: 

'  This  day  firing  qualifications  course  is  to  be  used  by  ail  TRT  members,  armed  response  personnel,  and  guards. 

2  A  strir^  is  or)e  of  the  different  phases  within  a  sir>gle  stage. 

3  Security  personnel  wiH  be  timed  as  shown. 

*  Stages  5  arid  6  are  to  be  used  for  .30  caliber  or  larger  rifles. 


Table  H-2.— Minimum  Night  Firing  Criteria 


Weapon 

1 

i 

1  Stage 

i 

Distance 

No.  of 
rounds 

1 - - — - - 

j  Timing 

Position 

- i 

Scoring 

1 

1  Lighting 

Handgun  (Rev.) . 

1 

7  yds . 

12 . 

35  seconds . 

Standing-no  artifi- 

Minimum 

j  For  all  courses  0.2 

Handgun  (Semi-) _ j 

1 

!  2  ! 

1  15  yds . 

'7yds . 

1 

!  15  yds . 

! 

1  12 . 

i  2+clip  . 

45  seconds. 

I  30  seconds . 

1  40  seconds.  ! 

cial  support. 

Standing-no  artifi¬ 
cial  support. 

qualifying=70%. 

footcandles  at 
center  mass  of 
target  area. 

■ 

Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Rules  and  Regulations  45787 


Table  H-2.— Mjnimum  Night  Fifung  Criteria— Continued 


Weapon 

Stage 

Distance 

No.  of 
rounds' 

Timing 

Position 

Scoring 

Lighting 

Shotgun . . 

1 

25  yds . 

2  rifled 

30  seconds  (Load 

Standing-strong 

Rifled  dug 

slugs. 

2slugs— diam- 

shoulder. 

hits=sti1kB  area 

ber  empty— Time 

on  target  (10,  9. 

starte— Com- 

7). 

mence  firing). 

1 

15  yds _ 

5  DoubleO 

10  seconds  (L^ 

Standing-strong 

OoubiB  0  Buck- 

buckshot. 

5rds  Buckshot— 

shoulder. 

shot  Hits  in 

chamber, 

btack=2  pts  (5rds 

empty— Time 

X  9  pellets/rd  x  2 

starts— Com- 

pts=90)  Minimum 

mence  firing). 

qualiiying=70%. 

Rifle . 

1 

25  yds . 

1-5rd  mag 

dS  SAT  . 

Standing-barricade 

Minimum 

quatifying=70%. 

25  yds . 1 

1-5rd  mag 

45  sec  ..; .  . 

Standing. 

25  ^ . 

1-5rd  mag 

45  sec . 

Kneeling. 

25  y(te . 

1-5rd  mag 

45  sec . 

Prone. 

Note. — An  firing  is  to  be  done  only  at  night.  Use  of  night  simulation  equipment  during  daylight  is  not  allowable.  Use  of  site  specific  devices  (i.e., 
laser,  etc.)  should  be  included  in  the  licensee  amended  security  plan  for  NRC  approval. 


Dated  at  Rockville,  Maryland,  this  24th  day 
of  August,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samael ).  Qiilk, 

Secretary  of  the  Commission. 

IFR  Doc.  93-21129  Filed  8-30-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

10CFR  Part  1046 

Security  SkiHs  Training  and 
Qualifications  Standaids  for  Protective 
Force  Personnel 

AGENCY:  Office  of  Security  Affairs, 
Department  of  Energy. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(IX)E)  is  setting  forth  requirements 
regarding  access  authorizations  and 
security  skills  training  and  qualification, 
including  firearms  qualification,  for 
DOE  contractor  personnel  responsible 
for  the  protection  of  DOE  facilities.  One 
purpose  of  these  r^ulations  is  to  assure 
that  protective  force  personnel  meet  the 
eligibility  criteria  of  DOE  regulations  for 
access  to  classified  matter  or  significant 
quantities  of  special  nuclear  material. 
Another  piirpose  is  to  assure  that 
protective  force  personnel  at  DOE 
facilities  can  perform  their  normal  and 
emergency  duties  effectively  and 
without  undue  hazard  to  themselves, 
fellow  employees,  the  plant  site,  and 
general  public.  Generally,  the 
regulations  require  protective  force 
pwsonnel  to  meet  EMDE  security 
clearance  standards  and  to  complete 
successfully  formal  basic  and  annual 
training  in  security  dcills  and 
knowle^e.  The  regulations  also  require 


security  police  officers  (protective  force 
personnel  armed  pursuant  to  section 
161. k.  of  the  Atomic  Energy  Act  of  1954 
to  pass  firearms  qualification  tests.  Each 
security  police  officer  is  required  to 
demonstrate  firearms  proficiency  at 
least  semiannually  on  DOE  standardized 
courses  of  fire  wiffi  all  firearms 
reasonably  expected  by  DOE  contractor 
management  to  be  employed  within  the 
security  police  officer’s  assigned  duties. 
These  regulations  do  not  apply  to 
protective  forces  for  the  Strategic 
Petroleum  Reserve. 

EFFECTIVE  DATE:  September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Desmond,  Chief,  Physical 
Security  Branch.  U.S.  Department  of 
Energy.  Offifce  of  Security  Affairs,  SA- 
121,  Washington.  DC  20585,  (301) 
903-4244 

Jo  Ann  Williams,  U.S.  Department  of 
Energy,  Office  of  General  Counsel, 
room  6A-141,  Forrestal  Building, 

1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586- 
0806 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion 

III.  Discussion  of  Comments 

IV.  Administrative  Procedures 

I.  Background 

The  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2011  et  seq.)  declares  it  to  be  the 
policy  of  the  United  States  that  the 
development,  use,  and  control  of  atomic 
energy  shall  be  subject  at  all  times  to  the 
paramount  objective  of  making  the 
maximum  contribution  to  the  ccunmon 
defense  and  security  (42  U.S.C.  2011). 
Congress  specifically  found  that  the 
development,  utilization  and  control  of 
atomic  energy  for  military  and  for  all 


other  purposes  are  vital  to  the  common 
defense  and  security,  and  that  source 
and  special  nuclear  material,  production 
facilities,  and  utilization  facilities,  are 
affected  with  the  public  interest,  and 
regulation  of  the  facilities  used  in 
connection  therewith  is  necessary  in  the 
national  interest  to  assure  the  common 
defense  and  security  and  to  protect  the 
health  and  safety  of  the  public  42  U.S.C. 
2012(a)  and  (e).  One  of  the  purposes  of 
the  Atomic  Energy  Act  of  1954  is  “to 
effectuate  the  policies  set  forth  above  by 
providing  for  *  *  *  a  program  for 
Government  control  of  the  possession, 
use  and  production  of  atomic  energy 
and  special  nuclear  material  •  *  *  to 
make  the  maximum  contribution  to  the 
common  defense  and  security,”  42 
U.S.C.  2013(c).  Responsibility  for  the 
“regulation”  of  Government-owned 
nuclear  facilities  and  nuclear  weapons 
was  transferred  to  the  Secretary  of 
Energy  by  the  Department  of  Energy 
Organization  Act,  (42  U.S.C.  7151).  ’The 
authority  to  prescribe  implementing 
regulations  is  found  in  section  161  of 
the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2201)  and  section  661  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7254). 

The  national  security  energy  programs 
administered  by  the  Secretary  of  Energy 
are  conducted  at  nuclear  and  other 
facilities  owned  by  the  Federal 
Government.  Most  of  these  facilities, 
however,  are  operated  imder  contracts 
with  private  industry  and  are  protected 
by  contractor  protective  force  personnel. 

The  threat  of  terrorist  or  other 
malevolent  activities  at  sites  where 
nuclear  materials  and  weapons  are 
located  presents  a  real  and  present 
danger.  DOE’s  protective  force  is  the 
first  Line  of  human  defense  against 
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terrorist  or  other  assault  on  this  Nation's 
nuclear  facilities,  weapons,  materials, 
and  technologies. 

On  May  10, 1991,  DOE  issued  a  notice 
of  proposed  rulemaking  (56  FR  21631) 
setting  forth  proposed  amendments  to 
10  CFR  part  1046.  DOE  held  three 
hearings  in  various  parts  of  the  country 
and  accepted  written  comments  on  the 
proposed  rule  until  July  9, 1991.  For 
ease  of  readability  part  1046  is  being 
reprinted  in  its  entirety. 

II.  Discussion 

Recognizing  the  need  to  formalize  its 
security  policies,  particularly  as  they 
relate  to  contractor  personnel,  DOE  has 
in  recent  years  promulgated  two 
protective  force-related  regulations.  To 
implement  the  statutory  authority  of  its 
security  police  officers  to  carry  firearms 
and  to  make  arrests  under  certain 
circumstances,  DOE  promulgated  10 
CFR  part  1047,  "Limited  Arrest 
Authority  and  Use  of  Force  by 
Protective  Force  Officers”  (50  FR  30929, 
July  31, 1985).  In  10  CFR  part  1046, 
"Physical  Protection  of  Security 
Interests,”  DOE  adopted  regulations 
establishing  medical  and  physical 
fitness  qualification  standards  for 
protective  force  personnel  (49  FR  46101, 
November  23, 1984.)  DOE  now  revises 
10  CFR  part  1046  to  specify 
requirements  for  the  contractor 
protective  force  in  addition  to  the 
present  medical  and  physical  fitness 
requirements.  Also,  the  terminology 
from  "Security  Inspector”  to  "Security 
Police  Officer,”  and  "Guard”  to 
"Security  Officer”  has  been  changed  to 
adopt  the  current  terminology  used  by 
the  DOE  for  such  positions. 

The  purpose  of  §  1046.14  is  to 
formalize  the  requirement  that  each 
member  of  the  protective  force  have 
appropriate  current  access  authorization 
for  the  highest  level  of  classified  matter 
under  that  individual’s  protection. 
Security  police  officer  personnel  who 
have  access  to  Category  I  or  II  quantities 
of  special  nuclear  material  (SNM)  will 
be  "Q”  cleared.  This  security  clearance 
requirement  is  mandated  by  Executive 
Order  12356,  "National  Security 
Information,”  and  the  Atomic  Energy 
Act  of  1954,  as  amended,  as 
implemented  by  10  CFR  part  710. 

Section  1046.15(a)  sets  forth  the 
requirement  that  protective  force 
personnel  successfully  complete  a 
formal  training  program  established  in 
accordance  with  a  proposed  appendix 
B,  "Security  Training  and 
Qualification.”  Performance-oriented 
requirements  are  specified  and  DOE 
contractors  are  given  flexibility  to 
develop  and  administer  training 
programs  to  meet  site-specific  needs 


subject  to  DOE  oversight  and  approval. 
This  is  also  the  approach  used  by  the 
Nuclear  Regulatory  Commission  (NRC) 
for  the  training  and  qualification  of  the 
security  force  of  NRC  licensees  in  10 
CFR  part  73,  appendix  B,  "General 
Criteria  for  Security  Personnel.” 

Protective  force  personnel  are 
required  by  appendix  B  to  be  trained 
prior  to  initial  assignment  and  annually 
thereafter.  The  employing  contractor  is 
required  to  maintain  individual  training 
records  until  1  year  after  termination  of 
the  individual  as  a  member  of  the 
protective  force,  unless  a  longer 
retention  period  is  specified  by  other 
requirements. 

Section  1046.15(b)  formalizes  and 
standardizes  DOE’s  security  policy  of 
requiring  security  police  officers  to 
demonstrate  firearms  proficiency. 
Section  161.k.  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2201(k))  provides 
statutory  authority  for  DOE  and  DOE 
contractor  security  police  officers  to 
cany  firearms  and  to  make  arrests. 

Tne  development  of  the  specific 
firearms  qualification  standards  set  forth 
in  the  regulations  began  in  1987.  While 
there  had  long  been  at  least  an  annual 
qualification  requirement  under  various 
approved  courses  of  fire  used  at 
individual  DOE  installations,  DOE 
foresaw  a  need  for  a  standard  course  for 
each  firearm  at  all  of  its  installations. 

In  September  of  1987,  the  DOE 
Firearms  Working  Group,  a  committee 
of  firearms  experts,  was  formed.  Based 
on  information  from  the  DOE  Central 
Training  Academy  (CTA),  the  Federal 
Bureau  of  Investigation,  other  law 
enforcement  agencies,  and  the  military, 
the  committee  formulated  courses  of  fire 
for  the  handgun,  rifle,  and  shotgun  (day 
and  night  qualification).  Each  course 
was  designed  to  be  as  practical  and 
combat-oriented  as  possible  in  order  to 
prepare  security  police  officers  for  any 
possible  firearms  confrontation  that 
might  occur.  Based  on  the  validation 
report  of  this  committee,  DOE  in 
October  of  1988  published  its  "Firearms 
Qualification  Courses.”  The  "Firearms 
Qualification  Courses”  further  defines 
the  specific  firearms  proficiency 
requirements  of  the  current  DOE 
internal  order,  DOE  Order  5632. 7 A, 
"Protective  Forces”,  the  substance  of 
which  DOE  now  formalizes  with  this 
rulemaking.  The  October  1988 
"Firearms  Qualification  Courses”  have 
been  revised  to  add  courses  on  the 
submachine  gun,  light  machine  gun, 
and  selective  fire  machine  gun. 

Briefly,  §  1046.15(b)  requires  that 
security  police  officers  demonstrate 
firearms  proficiency  by  passing 
semiannual  tests  and  requires  that  the 
testing  be  done  under  a  standard  course 


of  fire  for  each  of  the  firearms  that  the 
DOE  contractor  management  reasonably 
expects  the  security  police  officer  to 
employ  within  assigned  duties.  These 
courses  are  designed  to  evaluate 
competencies  in  types  of  lighting 
conditions  under  which  the  individual 
firearm  may  be  used.  The  number  of 
qualifying  attempts  is  limited. 

Section  1046.16  establishes  the 
requirement  that  DOE  contractors 
formally  evaluate  and  certify  that 
protective  force  personnel  have 
successfully  completed  all  training  and 
testing  requirements  set  forth  in 
appendix  B.  The  EKDE  contractor  must 
retain  documentation  of  certification  for 
each  individual  until  1  year  after  the 
termination  of  the  individual  as  a 
member  of  the  protective  force,  unless  a 
longer  retention  period  is  specified  by 
other  requirements. 

The  regulations  also  (1)  amend 
§  1046.3  to  add  definitions  of  the  terms 
"Requalification  Date,”  "Special 
Response  Team,”  and  "Security  Police 
Officer,”  and  (2)  add  a  new  §  1046.4, 
"Use  of  Number  and  Gender.” 

III.  Di^ussion  of  Comments 

DOE  held  public  hearings  in  Las 
Vegas,  Nevada;  Argonne,  Illinois;  and 
Oak  Ridge,  Tennessee,  and  received 
written  comments  on  these  rules.  Six  (6) 
interested  parties  testified  at  the 
hearings  and  six  written  comments  were 
received  during  the  sixty  (60)  day 
comment  period.  Most  of  the  comments 
concerned  the  firearms  qualification  and 
testing  standards,  and  protective  force 
training. 

Representatives  of  protective  force 
unions  expressed  their  concerns  about 
security  police  officers  who  fail  to  meet 
firearms  qualification  requirements 
within  the  allotted  numl^r  of  attempts. 
(Paragraphs  9(g)  and  (i)  of  appendix  B 
to  subpart  B).  They  stated  that  security 
police  officers  are  not  allowed  sufficient 
time  to  practice  and  the  resultant  loss  of 
security  police  officer  status  due  to 
inability  to  qualify  within  the  allotted 
number  of  attempts  is  unfair. 

DOE  appreciates  the  concerns  of  the 
union  representatives  about  security 
police  officers  who  fear  they  may  lose 
their  security  police  officer  status  and 
DOE  recognizes  that  in  most  cases  this 
results  in  reduced  financial 
compensation  to  the  individual. 
However,  DOE’s  paramount 
responsibility  is  to  assure  the  national 
security  by  providing  for  the  security  of 
its  nuclear  facilities  and  materials. 
Consequently,  it  is  imperative  that  DOE 
ensure  that  those  carrying  firearms 
under  section  161  .k.  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  meet 
qualification  requirements  that  assure 
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the  individual  is  competent  to  respond 
to  an  event,  should  one  occur,  without 
jeopardizing  the  safety  of  himself  or 
others.  We  believe  that  the  absence  of 
incidents  in  the  complex  is  directly 
related  to  the  fact  that  the  protective 
force  is  competent  and  thoroughly 
prepared,  mentally  and  physically,  to 
respond  in  the  necessary  manner  should 
an  incident  occur. 

While  the  rule  may  seem  very  broad 
in  some  instances,  including  contractor, 
site-specific  criteria  and  Departmental 
approval  processes,  DOE  has  tried  to 
alleviate  uncertainties  brought  to  our 
attention  by  commenters.  However,  the 
rule  is  intended  to  establish  general 
policies  and  operating  concepts.  The 
DOE  Order  system  and  supporting 
training  documents  provide  detailed 
procedures.  For  instance,  some 
commenters  requested  that  the  proposed 
rule  be  amended  to  include  detailed 
procedures  for  weaponless  self  defense 
and  escalation  of  force.  We  believe  that 
these  procedures  are  too  lengthy  and 
detailed  for  inclusion  in  the  rulemaking 
effort.  However,  they  are  provided  to 
each  security  police  officer  during  the 
basic  security  police  officer  training  and 
are  further  outlined  in  the  training 
manual. 

Firearms  Qualification  and  Testing 
Standards 

DOE  believes  that  its  qualification 
procedures  and  testing  standards  are 
fair.  DOE  does  not  rely  on  a  single 
qualification  attempt,  but  rather  offers 
up  to  four  attempts  for  individuals  to 
meet  qualification  requirements. 
(Paragraphs  9  (g)  and  (i)  of  appendix  B 
to  su%art  B.)  Specifically,  security 
police  officers  are  allowed  two  initial 
attempts  to  qualify  semiannually. 

Failure  to  qualify  results  in  suspension 
of  a  security  police  officer’s  authority  to 
carry  firearms  and  make  arrests.  The 
security  police  officer  then  enters  a 
remedial  firearms  training  program  to 
identify  and  correct  individual  problem 
areas.  Any  security  police  officer  who, 
upon  completion  of  the  remedial 
training  course,  fails  to  qualify  after  two 
subsequent,  additional  attempts  will 
lose  security  police  officer  status.  In 
addition,  any  security  police  officer  who 
requires  remedial  training  on  three  (3) 
consecutive  semiannual  qualification 
periods,  with  the  same  firearm,  will  lose 
security  police  officer  status  (section  9(j) 
of  appendix  B  to  subpart  B).  The 
Department  believes  this  procedure 
presents  an  adequate  balance  between 
the  necessary  demonstration  of  firearms 
proficiency  and  individual  deficiencies 
that  an  individual  may  need  to 
overcome.  To  regain  security  police 
officer  status,  regardless  of  the  length  of 


time  elapsed,  the  security  police  officer 
must  reattend  and  pass  the  basic 
security  police  officer  course.  To  further 
clarify  this  issue  and  assure  consistency 
with  the  medical  and  physical  fitness 
regulations,  a  definition  of 
"requalification  date"  has  been  added  to 
the  rule. 

In  addition,  in  response  to  comments, 
other  changes  were  made  to  the 
proposed  rule.  For  instance,  the  word 
"incapacitation”  has  been  deleted  in 
response  to  comments  that  it  was 
unclear.  The  requirement  remains, 
however,  that  a  security  police  officer 
must  qualify  with  duty  firearm(s)  every 
six  months.  When  6  months  elapses, 
whether  due  to  temporary  disarming  or 
other  reasons,  the  security  police  officer 
is  required  to  requalify  prior  to  being 
rearmed.  (Section  9  (b)  of  appendix  B  to 
subpart  B.) 

Tne  issue  of  the  number  of  firearms 
qualification  attempts  was  raised  by 
several  commenters.  While  the  number 
of  qualification  attempts  has  not 
changed  in  the  final  rule,  the  wording 
of  this  section  has  been  slightly  changed 
in  response  to  a  request  to  clarify 
qualification  during  audits,  surveys  and 
inspections.  The  new  wording  in 
section  9(c)  of  appendix  B  to  subpart  B 
now  reads:  "The  DOE  expects  that 
protective  force  personnel  will  maintain 
firearms  proficiency  on  a  continuing 
basis.  Therefore,  in  the  case  of  a 
Headquarters  or  field  audit,  or  other 
situation  directed  by  the  Head  of  the 
Field  Element,  a  security  police  officer 
may  be  required  to  demonstrate  the 
ability  to  meet  qualification  standards. 
Failure  to  meet  the  performance 
standard  will  be  treated  as  if  the 
individual  failed  the  first  attempt  during 
routine  semiannual  qualification.” 

DOE  accepts  the  suggestion  to 
develop  and  implement  a  standardized 
remedial  training  program  for  firearms, 
integrating  the  essential  components 
presented  such  as  a  combination  of 
lecture  and  dry  and  live  fire.  The 
training  will  be  developed  by  the  CTA, 
approved  by  DOE  at  Headquarters,  and 
monitored  and  implemented  by  the 
Head  of  the  Field  Office.  It  will 
encompass  proper  weapon 
manipulation  procedures  as  well  as 
focusing  on  individual  problem  area 
identification  and  resolution.  A 
minimum  time  for  the  training  will  be 
incorporated  as  course  curriculum  is 
developed.  Until  a  standardized 
remedial  training  program  is  developed 
and  implemented,  sites  will  continue  to 
conduct  remedial  training  according  to 
current  practice.  DOE  believes  this  will 
alleviate  concerns  regarding  the 
equitability  of  remedial  training 
programs. 


DOE  agrees  that  the  standards  set 
forth  by  the  Department  for  security 
officers  and  security  police  officers  are 
minimum  criteria  that  must  be  met,  and 
criteria  imposed  by  the  contracting 
organizations,  not  by  DOE,  are  subject  to 
collective  bargaining.  For  Special 
Response  Team  (SRT)  members, 
however.  DOE  also  recognizes  that  the 
contractor  may  request  higher  standards 
be  met  as  a  means  to  assure  themselves 
that  the  proper  individuals  have  been 
selected  for  the  program. 

In  response  to  questions  regarding 
due  process,  EKDE  is  sensitive  to  the 
needs  of  security  police  officers  who  do 
not  meet  qualification  requirements  and 
are  separated  fi-om  duty.  While  it  is 
essential  to  maintain  a  competent 
protective  force,  we  recognize  that 
unique  circumstances  can  influence 
performance  on  a  given  day.  However, 
due  to  the  inability  to  avoid  such 
situations  and  the  scheduling 
constraints  at  the  field  level,  DOE  is 
anticipating  that  four  attempts  will 
overcome  situational  circumstances.  In 
addition,  the  flexibility  DOE  allows  its 
contracting  organizations  over  their  own 
employees  is  essential  to  obtain 
maximum  contractor  performance. 
However,  DOE  will  institute  a  reporting 
mechanism  on  numbers  of  protective 
force  employees  separated  for  non¬ 
qualification.  Each  field  element  will  be 
expected  to  maintain  information  about 
the  circumstances  surrounding  a 
separation,  the  final  score  of  the 
individual,  and  any  comments  fi'om  the 
security  police  officer.  This  information 
may  be  used  quarterly  by  Headquarters 
to  compile  aggregate  numbers  and 
identify  trends. 

DOE  views  the  standardized  remedial 
training  program,  which  will  be 
monitored  by  DOE,  as  facilitating  a  fair  % 
and  timely  process  in  the  best  interest 
of  protective  force  personnel.  If  an 
individual  fails  to  meet  qualification 
criteria,  the  immediacy  of  the  training 
saves  a  lengthy  appeals  process.  In 
addition,  the  qualification  score  is 
completely  non-subjective. 

Protective  Force  Training 

Many  commenters  noted  perceived 
training  policy  deficiencies  (in  areas 
such  as  refresher  and  remedial  firearms 
training,  weaponless  self-defense  and 
intermediate  force,  including 
handcuffing),  and  had  questions 
regarding  approval  procedures  for 
training.  All  types  and  levels  of  training 
for  the  Department  are  developed  at  and 
issued  by  the  DOE  Central  Training 
Academy,  are  approved  by  the  Director, 
Office  of  Safeguards  and  Security  at 
EKDE  Headquarters,  and  are 
implemented  at  the  site  by  the  DOE 
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Head  of  tke  FMd  EieraeDt.  fat  aK)St 
cases,  direct  managefloent  responsibility 
is  delegated  to  the  DOE  she  ^fego^s 
and  Security  (SAS)  Director.  Site 
specific  modificstions,  abo^  the 
byline  training  program,  may  be  made 
at  the  site,  id  the  discretion  of  the  DOE 
site  management  in  their  oversight  role. 

Questions  were  raised  regarding  the 
de^mk^ment  and  approval  of  site 
specific  )ob  analyses  (JAs).  The  }As  are 
devek^)^  by  the  contracting 
organization  by  assessing  individual 
position  respmisibiKties  and  authorities 
and  determining  requirements  and 
knowledge,  skills  and  abilities  needed. 
With  this  information  at  hand  the 
contractor  can  then  readily  determine 
types  and  intensity  of  training  needed. 
Since  this  is  conducted  on  pi^tions 
already  established.  E)OE  does  not  see 
the  ne^  for  union  participation  in  this 
process.  The  proposed  rule  stated  that 
training  qualification  programs  must  be 
based  on  a  |ob  anelysis.  and  be 
approved  by  the  Head  of  the  Field 
Element  but  did  not  specifically  require 
approval  of  the  fob  analysis.  A  sentence 
has  been  added  to  the  rule  hn  secticm 
B.(2)  of  appendix  B  to  subpart  B  stating 
the  task  analysis  will  be  approved  by 
the  Head  oi  the  Reid  Eteinent.  |As  may 
result  in  diffnenees  in  training  abow 
the  basic  programs  for  secwity  officers 
and  security  police  officers. 

OSS  had  initially  mandated  a  S^yeo' 
training  records  retention  in  the 
proposed  rule.  In  response  to  comments, 
Irowever,  retention  will  be  specified  for 
1  year  aflOT  termination  of  the  employee 
as  a  men^ber  irf  the  protective  force, 
unless  a  longer  retention  period  is 
specified  by  other  requirements. 

We  also  agree  with  those  who 
commented  that  trainh^  should  be 
«  provided  on  equipmont  issued,  in 
addition  to  equipment  that  is  frequently 
used,  as  in  the  case  of  plastic  and  metal 
handcuffs.  The  Department  has  recently 
issued  policy  clarificatioD  addresring 
the  use  of  training  equipment  identical 
to  that  which  the  protective  force  is 
issued  in  fulfilling  their  duty 
assignments.  In  addition,  DOE  is 
presently  assessing  the  use  of  a  new 
target  for  firearms  cmalification;  if  a  new 
target  is  identified  for  use  it  will  be 
provided  to  field  elements  for 
familiarization  before  it  is  mandated  for 
use  in  meeting  the  requirements. 
Similarly,  new  courses  of  fire, 
develop^  by  the  Firearms  Working 
Group,  will  be  sent  to  the  field  for  an 
adequate  trial  period  before  their  use  is 
mandated. 

Frequency  of  treining  is  mandated  to 
some  extent  by  the  Depwtment's 
resources  and  the  results  of  mtnual 
needs  assessments  hy  the  CTA.  Training 


at  the  sites  may  be  limited  many 
conditions  beyond  budgetary  concerns, 
e.g.,  space  limitations,  range 
availi^ility,  and  instructor  Khedules. 

For  instance,  we  declined  to  accept  the 
comment  to  add  a  minimum  time  for 
SRT  exercises  with  local  law 
enforcement  because  timing  is 
somewhat  contingent  upon  the 
availability  of  local  law  enforcement.  To 
accept  the  comment  would  mandate  a 
requirement  on  the  field  elements  that 
could  be  beyond  their  control. 

Similarly,  firearms  practice  on 
contractor  time  and  premises,  with 
adequate  compensation  would  present 
extreme  hard^ips  on  sites  with  large 
numbers  of  protective  force  personnrf, 
and,  as  some  sites  do  not  have  ranges  on 
their  premises  (in  some  instances  the 
nearest  rartge  is  40  mites  away)  would 
not  be  able  to  be  consistently 
administered.  However,  any  effort  on 
the  contractor’s  part  to  allow  fdr 
compensated  firearms  practice  by 
protective  force  personnel  is  strongly 
encouraged  by  I>OE. 

Other  Issues 

DC®  Order  5480.16,  *'Fire«TOS 
Safety,**  dated  January  12. 1988, 
availai^  at  DC®  Headquarters  and  each 
field  office,  describes  safety  procedures 
hu’  individuals  involved  in  protective 
force  training.  This  rulemaking  effort 
addresses  protective  force  qualtficalkm 
and  training  requirements,  thus 
comments  regarding  first  aid  and 
medical  helicopters,  ar>d  other  safety- 
related  questions  are  beyond  the  scope 
of  this  rulemaking.  In  addition, 
concerns  regarding  medical  and 
physical  fitness  critma  are  a^  outside 
the  scope  of  the  rule. 

Several  commenters  raised  concerns 
regarding  details  of  intermediate  force 
training.  DOE  believes  these  ^K>u)d  be 
resolved  through  the  standardization  of 
intermediate  force  training  and  the  new 
standardized  basic  security  police 
officer  program.  Intermediate  force 
weapons  issued  to  the  protective  force, 
including  mace,  are  issued  at  the 
discretion  of  site  management.  The  rule 
is  intended  to  require  the  necessary 
training  and  quaUficatrans  lnit  not 
dictate  specific  tools  to  meet  the 
mission.  The  DOE  effort  on 
standardization  of  protective  force 
equipment  should  identify  pit^lems 
such  as  those  raised  in  comments,  and 
help  alleviate  concerns  of  this  type. 

Supervisors’  qualification 
requirements,  inchiding  requiring 
supervisors  to  meet  the  same  physical 
fitness  requirements  and  refresher 
training  as  security  police  officers,  two 
areas  specifically  noted  in  comments, 
are  determined  %  the  supervisor's  |A.  ft 


is  DC®  policy  to  require  that  all 
personnel  armed  under  161  J(.  of  the 
Atomic  Energy  Act,  as  amended,  meet 
the  firearms  qualification  and  medical 
and  physical  fitness  standards  of  the 
IDepertmmt.  The  JA,  and  the 
qualification  requirements,  should 
include  the  supervisor’s  craitingeney 
responsibilities. 

All  protective  force  personnrf  with 
responsibilities  in  a  cimtingency 
operation  must  be  qualified  in 
compliance  with  all  DC®  standards, 
including  site-specific  ones. 

Comments  were  received  that  DOE 
refected  because  they  would  not  permit 
adequate  site-specific  flexibility.  These 
include  comments  in  the  areas  of 
scheduling  firearms  qualificatirms  dates, 
security  officers  being  used  as  escorts, 
and  what  was  characterized  as  ’’broad 
and  extensive  delegation  of 
governmental  authority  to  private 
contractors  without  ad^uate  safeguards 
and  procedures.”  The  Department 
maintains  strict  controls  over  authority 
provided  to  contractors  and  assures  that 
responsibilities  and  authorities  given  to 
contracting  orgenizaticms  have  adequate 
m^ersight  %  Federal  officials  at  each 
site,  i^uding  the  CTA,  In  addition, 
while  test  results  may  be  honored  by 
successor  employers,  to  mandate 
acceptance  of  primr  tests  could  have  a 
negative  impact  on  collective  bargaining 
employees;  for  instance,  if  the  new 
employer  needs  to  determine  the 
proficiency  of  the  protective  force,  they 
may  decide  to  hire  others  if  retesting  is 
not  acceptable.  DC®  views  the 
flexibili^  given  to  the  contractor  in  this 
instance  as  an  alternative  to  potentially 
replacing  valuable  protective  force 
personnel. 

Other  issues  raised  include 
contractual  negotiating  items  (such  as 
reassignment  of  unqualified  security 
police  officers,  compen^ton  for 
firearms  practice  on  contractor  time, 
union  participation  in  fob  analysis 
development,  and  implementation  by 
the  contractor  of  higher  than  rule 
standards),  and  medical  and  first  aid 
concerns  if  an  incident  does  occur. 
These  issues  are  labor  relations  matters 
and  condactor-specific  areas  and,  as 
such,  are  not  addressed  in  the  rule.  DC® 
does,  however,  encourage  its  contractors 
to  address  these  important  issues  in 
their  collective  bargaining  negotiations. 
In  addition,  the  Department  is  ensuring 
that  pertinent  labor  laws  are  upheld 
affecting  cmitractor  protective  force 
enml^ees. 

EX®  believes  that  a  training  needs 
analysis  is  an  important  segment  of  the 
training  program,  however,  to  establish 
parameters  and  standardization  of  such 
an  ana^psis  would  he  detrimental  to  the 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Rules  and  Regulations  45791 


process.  The  process  includes  any 
means  of  identifying  or  evaluating 
performance  and  is  almost  an  ongoing 
process  of  assessment.  The  process  may 
include  informal  questioning  as  well  as 
written  evaluations  to  determine  what 
training  is  necesseuy  for  that  position.  It 
may  also  include  audits,  qualification 
scores,  trends,  or  an  assessment  of 
overall  joh  performance.  This 
information  is  normally  compiled  by  the 
contractor  training  department,  and 
used  for  the  development  of  training 
programs  or  exercises.  Prior  to 
implementation,  training  programs  and 
exercises  require  the  approval  of  the 
Head  of  the  Field  Organization.  As  in 
the  case  of  JAs,  DOE  believes  that  union 
participation  is  not  necessary  due  to  the 
fact  that  the  assessment  is  a  data 
gathering  and  contractor  assessment  of 
job  authorities  and  responsibilities. 

IV.  Administrative  Procedures 

A.  Regulatory  Review 

Pursuant  to  the  January  22, 1993, 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
{58  FR  6074,  January  25, 1993),  DOE 
submitted  this  notice  to  the  Director  for 
appropriate  review.  The  Director  has 
completed  his  review.  Separately,  DOE 
has  determined  that  there  is  no  need  for 
a  regulatory  impact  analysis  because  the 
rule  is  not  a  major  rule  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291. 

B.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substemtial  direct  effects,  the 
Executive  Order  requires  the 
preparation  of  a  Federalism  assessment 
to  used  in  decisions  by  senior  policy 
makers  in  promulgating  or 
implementing  the  regulation.  The  rule 
will  not  have  a  substantial  direct  effect 
on  the  traditional  rights  and 
prerogatives  of  States  in  relationship  to 
the  Federal  Government.  Therefore,  the 
preparation  of  a  Federalism  assessment 
is  not  required. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  Pub. 

L.  96-354,  94  Stat.  1164  (5  U.S.C.  601 
et  seq.),  requires,  in  part,  that  an  agency 
prepare  a  regulatory  flexibility  analysis 
for  any  final  rule  unless  it  determines 
that  the  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 


number  of  small  entities.”  In  the  event 
that  such  an  analysis  is  not  required  for 
a  particular  rule,  the  agency  must 
publish  a  certification  and  an 
explanation  of  that  determination  in  the 
Federal  Register.  This  Final  Rule  deals 
with  access  authorization  and  security 
skills  training  and  qualification  for  DOE 
protective  force  personnel.  The 
economic  impact  on  small  businesses  is 
negligible.  Accordingly,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  DOE  certifies  that  this 
Final  Rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Environmental  Review 

EXDE  has  determined  that  this  Final 
Rule  is  not  a  major  Federal  action  with 
significant  environmental  impact  and 
therefore  does  not  require  preparation  of 
an  environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C.  4321  et 
seq.). 

E.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  Final  Rule  was 
submitted  to  the  Office  of  Management 
and  Budget  in  accordance  with  section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.)  and  procedures 
implementing  that  Act,  5  CFR  1320.1  et 
seq. 

F.  FERC  Review 

Pursuant  to  the  requirements  of  the 
DOE  Act,  section  404(a),  DOE  referred 
the  Notice  of  Proposed  Rulemaking  to 
the  FERC  for  review.  FERC  requested 
and  DOE  hereby  clarifies  that  this  Final 
Rule  will  not  affect  protective  force 
personnel'at  FERC  facilities  and  applies 
only  to  DOE  contractor  employed 
personnel  at  DOE  facilities. 

G.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 

instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensiu^  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 


proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms.  The 
EXDE  certifies  that  today’s  final  rule 
meets  the  requirements  of  sections  2(a) 
and  (b)(2)  of  Executive  Order  12778. 

List  of  Subjects  in  10  CFR  Part  1046 

Government  contracts.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble,  part  1046  of  chapter  X,  title 
10  of  the  Code  of  Federal  Regulations  is 
revised  as  set  forth  below. 

Issued  in  Washington,  DC,  this  24th  day  of 
August  1993. 

George  L.  McFadden, 

Director,  Office  of  Security  Affairs. 

PART  1046— PHYSICAL  PROTECTION 
OF  SECURITY  INTERESTS 

Subpart  A — General 

Sec. 

1046.1  Purpose. 

1046.2  Scope. 

1046.3  Definitions. 

1046.4  Use  of  number  and  gender. 

Subpart  B — Protective  Force  Personnel 

1046.11  Medical  and  physical  fitness 
qualification  standards. 

1046.12  Physical  fitness  training  program. 

1046.13  M^ical  certification. 

1046.14  Access  authorization. 

1046.15  Training  and  qualification  for 
security  skills  and  luiowledge. 

1046.16  Training  certification. 

Appendix  A  to  Subpart  B,  Part  1046 — 
Medical  and  Physical  Rtness  Qualification 
Standards 

Appendix  B  to  Subpart  B,  Part  1046 — 
Training  and  Qualification  for  Security 
Skills  and  Knowledge 
Authority:  Sec.  2201,  Pub.  L.  83-703, 68 
Stat.  919  (42  U.S.C.  2011  etseq.)-,  sec.  7151, 
Pub.  L.  95-91,  91  Stat.  565  (42  U.S.C  7101 
et  seq.) 

Subpart  A — General 
§1046.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
Department  of  Energy,  hereinafter 
"DOE,”  security  policies  and 
procedures  regarding  the  physical 
protection  of  security  interests. 

§1046.2  Scope. 

This  part  applies  to  EXDE  contractor 
employees  at  Government-owned 
facilities,  whether  or  not  privately 
operated. 

§  1 046.3  Definition*. 

For  the  purposes  of  this  part; 
Contractor.  The  term  "contractor” 
includes  subcontractors  at  all  tiers. 


! 
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Defensive  coaAative  pasonnel. 
Security  polica  officers  other  than 
offcnsiw  coD^iative  penooDet. 

Designated  pkysiaan.  An 
ocxnipatioaal  medical  pbysician  who  it 
recom  men  tied  by  the  oerignated 
management  supervisory  official  of  the 
local  DOE  field  office  and  authorized  by 
the  Medical  Director.  Office  of 
Operational  and  Environmental  Safety, 
Headipiartws,  to  determine  the  nradical 
and  physical  condition  of  protective 
force  peraonneL  When  an  occupational 
medi^  jAysician  is  not  available, 
ph3rsicians  who  are  not  board-certified  * 
in  occupational  medidna  may  be 
recomniwided  and  authorized  by  the 
Medical  Director  as  desi^ated 
physicians  for  the  purpose  of  this  part 
Designated  physicians  need  noibe  - 
employed  full-time,  but  contractually 
sh^  be  raqponsibfe  to  DOE  far 
performance  oi  the  medical  fcmctioBS 
retired  by  this  part. 

Facility.  An  eoucatirmal  institution, 
manufacturing  plant,  laboratory,  office 
building  or  other  area  utilized  the 
DOE  or  its  contractors  or  subcontractors 
for  the  performance  of  work  under  D06 
jurisdictimi. 

Field  orgfmisatioa.  Any 
organizational  component  of  the  DCffi 
located  outside  the  Wa^ington,  DC 
metropolitan  area. 

Guard.  Also  referred  to  aa  Security 
Officer,  an  unarmed  individual  who  is 
employed  for,  and  charged  vrith,  the 
protection  of  dassified  matter  or 
Government  paoparty. 

Medical  condition.  General  health, 
jdrysical  condition,  and  emdioaal  a^ 
mental  stability. 

(pensive  combative  personnel. 
Society  polioB  officers  sssigned  to 
response  force  duties  inchtffing  puihait 
and  assault  functions. 

Protective  force  perstmnef.  Security 
officers  and  security  poUce  officers 
assigned  to  protective  details,  who  are 
employed  to  protect  DOE  security 
interests. 

Requalification  date.  Hie  date  of 
expiration  of  current  qualification  al 
whkdi  demonstratkm  of  knowledge, 
skills  end/or  abihtiea  ia  required  to 
maintain  specific  )ob  status. 

Security  inspector.  Also  referred  to  aa 
Security  Pcdice  Officw,  a  uniformed 
person  who  is  authoriud  under  section 
161.k  of  the  Atomic  Energy  Act  of  1964, 
as  amended,  or  other  stdutory 
authority,  to  eery  fireerms  and  to  make 
arrests  without  warrants  and  who  it 
omployed  for,  and  charged  with,  the 
protection  of  dassified  matter,  spedal 
nuclear  material,  or  other  Government 
property. 

Security  prdice  officer.  FcaettoeA 
member  d  dm  pialectiva  farca. 


previously  refrared  to  as  a  **tecurity 
inspector.** 

Special  response  team  member.  A 
security  poha  officer  vrha  has  baen 
aelacted  to  be  part  of  a  unit  npedally 
trained  to  provide  additkmai  protection 
capebilsly. 

|t046.4  Uee  of  number  amt  gender. 

As  used  in  this  part,  words  fn  the 
singular  also  include  the  phural  and 
words  in  the  mascuHne  also  include  the 
feminine  snd  vice  versa,  as  the  use  may 
reqjuire. 

Subpart  B— Protective  Force 
Persoimei 

f  1046.11  Medicatandphyalcatfitneae 
qualification  standards. 

(a)  Except  as  provided  in  paaragrapb 

(b)  of  this  section  IX%  craitraetors  shall 
not  employ  as  protective  force 
personnel  any  individual  who  fails  to 
meet  the  applicable  medical  and 
physical  fitness  quaKficatkm  standards 
asset  forth  in  appendix  A,  to  this 
sttbpert,  "Medical  and  Ph3rsical  Fitness 
Qualification  Standards.” 

(b) (1)  Incumbent  seourity  police 
officers  have  imtil  September  30. 1994 
to  meet  the  applicable  physical  fitness 
qualification  standards. 

(2)  Current  waivers  to  the  medical 
qnafification  standards  remain  in  effiset 
and  future  waivers  are  permitted. 

{cf  Each  security  police  officer  shall 
meet  the  applicable  medlGat  and 
physical  fitness  qualification  standards 
every  twelve  months  after  the  initia) 
qualification.  Each  security  officer  shall 
meet  the  applicable  medk^  standards 
every  two  (2)  years  after  the  initial 
qualification. 

§1046.12  Phyeicat  IHneee  Pelwlnt 
progran. 

(a)  Each  incumbent  saonrity  police 
officer,  who  hes  noi  met  the  applicible 
physical  fitness  qualification  riandard, 
shall  participate  in  a  DOE  approved 
phj^sical  fitness  training  program.  Chice 
an  bicumbeat  security  police  officer  has 
begun  a  i^ysical  fitness  training 
program,  h  must  be  coii^>)etad  tefore 
the  security  police  officer  may  take  the 
ai^ticable  fmjrsical  fitness  qualification 
standards  tact.  Once  a  physical  fitness 
training  program  is  ctxnpleled,  an 
incumbent  security  pofin  officra  has 
thirty  (30)  days  to  meet  the  applicable 
l^ryrical  fitness  qualification  standards. 

(b)  An  incumbent  security  pcdice 
ofiicer  who  foils  to  quahfy  within  ffiirty 
(30)  days  of  completing  a  physical 
fitness  training  program  s^I 
participle  in  an  additional  training 
program.  Up<m  comfdetkm  of  the 
additional  physical  fitness  training 
program  the  security  police  officer  has 
thirty  (30)  days  to  me^  die  apphoable 


physical  fitness  qualificatian  standard. 
No  additional  training  or  time  extension 
to  meet  the  standards  is  permitted 
cauxpt  for  unusual  circurastances  as  set 
forth  in  appendix  A  to  this  subpart, 
paragraph  G(2). 

(c)  A  security  pobce  officer  who  foils 
to  reqiialify  witl^  thirty  (30)  deys  sfira 
his  or  her  yearly  anniversary  date  of  the 
initial  qualificatku  riiall  piutidpate  in 
a  j^ysica)  fitness  training  program. 
S^urity  police  offiems  Imve  a 
maximum  (rfsix  (6)  mmiths  horn  the 
anniversary  data  to  lequalify. 

(d)  After  his  or  her  initial 
quahfiostum,  each  incumbent  security 
pc^ice  officer  idiall  participate  in  a  DOS- 
approved  physical  fitness  training 
pro^am  on  a  continuing  basis. 
training  is  for  the  purpose  of  ensurh^ 
that  security  potice  officers  maintam  the 
requisite  physical  fitness  kn  effective 
job  performance  and  to  enable  the 
individual  security  police  officer  to  pass 
the  applicable  annu^  j^ysicel  fitnesa 
requ^ification  test  vnUiout  suffering 
any  undue  physical  injury. 

{ 1046.13  Illee6eaf  eertiUcetton; 

Each  individual  riiall  have  a  medical 
examination  within  thirty  (30)  days 
preceding  participation  in  a  physical 
fitness  training  program  and  t)ie 
physical  fitness  qualification  standards 
test,  and  a  determination  and  written 
certification  by  a  designated  physician 
that  there  are  no  foreseeable  medical 
risks  as  disclosed  by  the  medical 
examination  to  the  individual’s 
pmticipation  in  a  pbraical  fitnesa 
training  program  and  the  physical 
fitness  qualification  standard  test. 

§1046.14  Acceae  mi8iorlza8on> 

Protective  force  personnel  riuil) 
possess  current  access  authoriziition  frar 
the  highest  level  of  classified  matter  to 
which  they  potentially  have  access. 
Security  police  officer  personnel  vdio 
have  access  to  Category  I  or  R  quantities 
of  special  nuclear  materia)  (SMI)  will 
be  "Q**  cleared.  The  specific  level  of 
access  authorization  for  each  duty 
assignment  riial)  be  designated  by  the 
site  security  organization  and  approved 
by  the  Head  of  the  Field  Element. 
Security  police  officers  shall  possess  a 
minimum  of  an  *‘L**  or  DOE  Secret 
access  antlrarization.  Secimty  police 
officers  possessing  less  than  access 
authorization  shai)  not  be  assisted  to 
offensive  positions  or  duties  where  fully 
automatic  firearms  are  required. 

§1046.15  TraMagand  qualWceMoe  Inr 
■ecurityekWe  end  knowledge.  ' 

(a)  DOE  contractors  shall  only  einploy 
w  fuotective  force  personnel 
individuals  who  successfully  meet  the 


Fedmrai  JL^ister  /  Val.  58,  No.  167  /  Tuesday,  August  31,  1693  ./  Ilules  Regulations  457S8 


requirements  of.  a  formal  training 
program  established  in  accordance  with 
appendix  B,  “Training  and  Qualification 
for  Security  Skills  and  iCnowledge,”  to 
this  suhpart.  The  DOE  contractor  shall 
maintain  individual  training  records 
until  1  year  after  .the  termination  of  the 
individual  as  a  member  of.the  protective 
force,  unless  a  longer  retention  period  is 
specified  by  other  requirements. 

(b)  DOE  contractors  shall  employ -as 
security  police  offioers,  inoluding 
Special  Response  Team  members,  only 
individuals  who  are  fully  qualified  and 
meet  the  firearms  qualification 
standards  set  foith  in  appendix  B  to  this 
subpart. 

§1046.16  Trainins  certification. 

EKDE  contractors  shall  employ  as 
protective  force  personnel  only 
individuals  who  have  successfully 
completed  all  applic^e  .training  and 
qualification  standards  :8et  forth  in  .this 
subpart  including  appendioes  A  and.B. 
The  DOE  contractor  shall  maintain 
records  of  certification  for  each 
individual  until  1  year  after  die 
termination'Dftthe.individual.as  a 
member  of  the  protective  force,  unless  a 
longer  retention  iperiod  is  specified  by 
other  requirements. 

Appendix  A  to  Subpart.B  of  Part  1046— 
M^ical  and  Physical  Fitness 
Qualification  Standards 

A.  Applicability.  This  appendix  A  to 
subpart  JB  of  part  1046  provides  the 
minimiun,  medical  and  physical  ^fitness 
qualifications, icritBiia .  and 'guides  to  be 
used  by  designated  pl^iciens  and 
management  supervisoFy  officials  in 
advising  responsible  DC^  officials 
whether<the  medical  and  physical 
condition  of  protective  force  personnel 
to  be  employed  by  DOE  contractors 
reasonably  assures  that  they  can 
effectively  peiform  their  normal  and 
emergency  duties  without  imdue  hazard 
to  themselves,  fellow  employees,  the 
plant  site  and  the  general  public. 

B.  AppIicafion'ofMedicaland 
Physical  Fitness  Qualification 
Standards. 

(1)  Theetandardsin  this  appendix  are 
the  minimum  necessary  to  determine 
the  medical  and  physical  capability  of 
protective  force  personnel  to  perform  all 
normal  and  emergency  duties  effectively 
and  safely. 

(2)  Security  police  officer  applicants 
shall  meet  the  applicable  medical  and 
physicdl  fitness  standards  in  this 
appendix  prior  to  assignment  to  .security 
police  officer  duties. 

(3)  Incumbent  security  police  officers 
shall  meetihe  applicable  physical 
fitness  standards  in  this  appendix 
within  one  year  of  the  effective  date  of 


theses  standards  and  once  every  twelve 
months  thereafter  or  shall  be  relieved  of 
security  police  officer  duties  subject  to 
the  provisions  in  paragraph  G  of  this 
appendix. 

(4)  Incumbent  security  police  officers 
shall  meet  the  applicable  medical 
standards  prior  to  assignment  to 
security  p^ice  officer  duties  and 
annually  thereafter,  subject  to  die 
provisions.of  paragraph  G  of  this 
appendix. 

(5)  Security  officers  shall  meet  the 
applicable  standards  in  .this  appendix 
prior  to  .assignment  to  security  officer 
duties  and  biennially  thereafter,  subject 
to.the  pravisions'of  paragraph  J  of  .this 
appendix. 

ilfil'The  determination  of  whether  or 
not  the  examinee  meets  the  .medical 
standards  in  this  appendix  shall.be 
made  by  a  designated  physician. 

(7)  The  determination  of -whether  or 
not  the  examinee  meets  the.jdiysical 
fitness  standards  in  .this,  appendix  shall 
be  made'by  a  designated  management 
supervisory  officii  in<coordination  with 
a  .designated  physician. 

(8)  When  a  designated  physician 
determines  that  special  medical 
evaluations  and  practical, performance 
tests  are-necessaiy  in  order  for  an 
examinee  to  demonstrate  the  examinee^ 
abilities  to  .perform. all  normal  and 
emergency  .duties,  a  determination  of 
the  adequacy  of  iperformancfi  shall  be 
made  by  a  designated  physician. 

(9)  For  those  facilities  where  it  is 
necessary  to.determine  .the  medical 
qualification  of  security  policeiofficers 
or  security  police  officer  applicants  to 
perform  special  assignment  security 
police  officer  duties  which  might 
require  exposure  to  unusually  high 
levels  . of  stress  or  physical  exertion, 
field  office  managers  may 'develop  more 
stringent  medical  qualffication 
requirements  or  additional  medical  or 
physical  tests  as  necessary  .for  such 
determinations. 'All  such  additional 
qualification  requirements  shall  he 
forwarded,  with  justification,  for  the 
approval  of  the  Director  oFSaffeguards 
and  Security,  Headquarters,  prior  to 
application  and  if  approved,  shall  be 
implemented  in  the  same  manner  that 
these  qualification  standards  -have  been 
implemented. 

(10)  The  provisions  of  DOT  5480.1 A, 
ENVIRGbBvfENTAL  PROTECTION, 
SAFETY,  AND  FffiALTH  PROTECTION 
PROGRAM  FOR  DOT  OPERATIONS,  df 
8— 13-81,  Chapter  Vni,  Part  4‘fincluding 
any  updates)  apply -for  Tetmn  to -work 
after  recovery  from  a  temporarily 
disqualifyiqg  medical  or  suigicd 
condition. 

C.  Administrative 'Procedures  card 
Reqtiiremeirts. 


(1)  Medical  .Confidentiality  and 
Retention  of  Medical  Reports. 

(a)  The  medical  infonnation  and  (data, 
on  each  employee -or  applicant  shall  he 
maintained  as  confidential,  .privilegBd 
medical  information  and  sh^l  nothe 
released  by  a  designated  physioian 
without  the  written  consent  and  release 
of  the  employee  or  applicant,  except  as 
permitted  or  required  by  law. 

(b)  When  an  individual  has  been 
examined  by  a  designated  physician,  all 
available  history  andlest  resuhs  should 
be  retained  by  the-reqjonsible  DOE  .or 
DOE  contractor  medical  department,  in 
accordance  with  DOT  5480.1A, 'Chapter 
VIII,  Part  4,  whether  or  not  the 
individual  completes  .the  examination, 
and  whether  or  not  potentially 
disqualifying. defects  are  recorded. 

(2)  Change  of  .'Health  Status  of 
Protective  Force  Personnel. 

(a)  It  is  the  specific  responsibilify  of 
protective  force  employees  to  report 
immediately  to  their  supervisor  any 
known  or  suspected  change  in  their 
health  which  mig^  hnpairitheir 
capacity  for  dufy  ar  the  safe  and 
effective  performance  of  assigned  job 
duties. 

(b)  Supervisory personnelhave  the 
responsibility  to  mSke  a  timely  report 'to 
a  designated 'physician  on  any 
behavioral  and  health  changes  and 
deterioration  in  work  performance  that 
is  observed  m  protective 'force  personnel 
under -their  jurisdichon.  Examples  df 
areas  that  may  indicate  medical  and 
emotional  problems  include:  incidents 
of  inqptness,po(n-  jucigment,  lack  of 
physical  or  emotional  stamina,  social 
inccuppatibility,  excessive  absence, 
lateness,  and  a  tendency  to  become 
accident  prone. 

f3)  Use  of  Corrective  Devices. 

(a)  When  the  use  of  corrective 
devices,  such  as  eyeglasses  and  hearing 
aids,  is  required  to  enable  an  examinee 
to  meet  successfully  medical 
qualification  requirements,  a 
determination  shall  be -made  by  a 
designated  line  supervisory  authority 
that  the  use  tif  all  such  devices  is 
compatible  with  all  emergency  . and 
protective  equipment  that  the^examinee 
may -be  .required ito  wear  or  use  while 
performing  his  or  her  assigned  job 
duties. 

(b) lt  'is  incumbent  upon  cognizant 
field  .office  managemenitto-exerciae  all 
reasonable  andpracficBble^effort  to 
accommodate  required  emergency 'and 
proteotive-equipmorttlo'die  use-tff 
corrective  devices,  indluding -the 
provision  of  equally  effective  alternate 
equipment  if  such  is  available. 

(d)  TF  eyeglasses  are  used,  they  dhall  be 
of  the  safety  glass  type. 
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D.  Security  Police  Officer  Medical 
Qualification  Standards. 

(1)  General  Qualifications.  The 
examinee  shall  possess  mental, 
sensorial,  and  motor  skills  as  required  to 
perform  safely  and  effectively  all 
assigned  job  duties.  Such  qualifications 
include: 

(a)  Mental  alertness  and  reliable 
judgment; 

(b)  Acuity  of  senses  and  ability  of 
expression  sufficient  to  allow  accurate 
communication  by  written,  spoken, 
audible,  visible,  or  other  signals:  and, 

(c)  Motor  power,  range  of  motion, 
neuro-muscular  coordination  and 
dexterity. 

(2)  Specific  Minimum  Qualifications. 

(a)  Head,  Face,  Neck,  Scalp. 
Configuration  suitable  for  fitting  and 
effective  use  of  personal  protective 
equipment  when  the  use  of  such 
equipment  is  required  by  assigned 
normal  or  emergency  job  duties. 

(b)  Nose.  Ability  to  detect  odor  of 
products  of  combustion  and  of  tracer 
and  marker  gases. 

(c)  Mouth  and  Throat.  Capacity  for 
clear  and  audible  speech  as  required  for 
effective  communication  on  the  job. 

(d)  Ears.  Hearing  loss  in  the  better  ear 
not  to  exceed  30  db  average  at  500, 

1000,  2000  Hz  with  no  level  greater  than 
40  db  in  any  of  these  frequencies  (by 
ISO  1964  and  ANSI  1969  audiometry). 

If  a  hearing  aid  is  necessary,  suitable 
testing  procedures  shall  be  used  to 
assure  auditory  acuity  equivalent  to  the 
above  requirement. 

(e)  Eyes. 

(1)  Distant  Visual  Acuity. 

(a)  Uncorrected  acuity  of  no  less  than 
20/200  in  the  better  eye. 

(b)  Corrected  acuity  of  at  least  20/30 
in  the  better  eye  and  20/40  in  the  other 
eye. 

(c)  If  uncorrected  distant  vision  in  the 
better  eye  is  not  at  least  20/40,  security 
police  officers  shall  carry  an  extra  pair 
of  corrective  lenses. 

(2)  Near  Visual  Acuity.  Corrected  or 
uncorrected  vision  of  at  least  20/40  (14/ 
28  Snellen)  in  the  better  eye. 

(3)  Ckflor  Vision.  Ability  to  distinguish 
red,  green,  and  yellow.  Special  color 
vision  testing  and  certification  shall  be 
required  where  fine  color 
discrimination  is  critical  to  the  safe  or 
effective  performance  of  assigned  job 
tasks. 

(4)  Peripheral  Vision.  Field  of  vision 
in  the  horizontal  meridian  shall  not  be 
less  than  a  total  of  140  degrees. 

(5)  Depth  Perception.  Adequate  depth 
perception  as  measured  by  stereopsis  or 
demonstration  in  a  practical  operational 
test. 

(f)  Cardiorespiratory. 

(1)  Respiratory.  Capacity  and  reserve 
to  perform  physical  exertion  in 


emergencies  at  least  equal  to  the 
demands  of  the  job  assignment,  and 
ability  to  utilize  respiratory  protective 
filters  and  air  supply  masks  when  this 
emergency  equipment  is  required  by 
assigned  job  requirements. 

(2l  Cardiovascular.  Normal 
configuration  and  function.  Capacity  for 
exertion  during  emergencies.  Normal 
resting  pulse;  regular  pulse.  Full 
symmetrical  pulses  in  extremities  and 
neck.  Normotensive,  with  tolerance  to 
rapid  postural  changes.  If  an 
examination  reveals  significant  cardiac 
arrhythmia,  murmur,  enlargement, 
hypertension,  hypotension,  or  other 
evidence  of  cardiovascular  abnormality, 
an  evaluation  by  a  specialist  in  internal 
medicine  or  cardiology  may  be  required 
and  evaluated  by  a  designated 
physician. 

(g)  Abdomen  and  Viscera.  No 
clinically  simificant  abnormalities. 

(h)  Muscmo-Skeletal.  Normal 
symmetrical  structure,  range  of  motion, 
and  power. 

(i)  Skin.  No  significant  abnormal 
intolerance  to  chemical,  mechanical  and 
other  physical  agents.  Capability  to 
tolerate  use  of  personal  protective 
covering  and  decontamination 
procedures  when  required  by  assigned 
job  duties. 

(j)  Endocrine/Nutritional/Metabolic. 

Endocrine/nutritional/metabolic 

status  adequate  to  meet  the  stresses  and 
demands  of  assigned  normal  and 
emergency  job  duties.  Ability  to 
accommodate  to  changing  work  and 
meal  schedules  without  potential  or 
actual  incapacity. 

(k)  Hematopoietic.  Normal  function. 

(l)  Lymphatic.  Normal. 

(m)  Neurological.  Normal  central  and 
peripheral  nervous  system  function. 

(n)  Mental  and  Emotional.  Normal 
mental  status  and  an  absence  of  neurotic 
or  psychotic  conditions  which  would 
affect  adversely  an  ability  to  handle 
firearms  safely  or  to  act  safely  and 
effectively  under  normal  and  emergency 
conditions. 

(o)  Laboratory. 

(1)  Hemogram.  Freedom  from 
clinically  significant  abnormalities  of 
the  formed  elements  of  the  blood  that 
could  reasonably  be  expected  to  affect 
the  safe  and  effective  performance  of 
assigned  duties. 

(2>  Urinalysis.  Absence  of  proteinuria 
and  glycosuria  unless  the  absence  of  a 
disqualifying  systemic  or  genitourinary 
condition  and  the  absence  of  significant 
microscopic  abnormality  has  been 
demonstrated. 

(3)  Other  Studies.  Any  other  medical 
investigative  procedure,  including 
electrocardiogram  and  chest  x-ray, 
which  a  designated  physician  considers 


necessary  for  adequate  medical 
evaluation. 

E.  Security  Police  Officer  Medical 
Disqualification  Standards. 

(1)  Freedom  from  Incapacity.  The 
examinee  shall  be  free  of  any  condition, 
habit,  or  practice  which  could 
reasonably  be  expected  to  result  in 
sudden,  subtle,  or  unexpected 
incapacitation. 

(2)  Conditions  for  Medical 
Disqualification.  The  presence  of  any  of 
the  following  conditions  shall  disqualify 
the  examinee  from  employment  as  a 
security  police  officer. 

(a)  Respiratory.  Significant  pulmonary 
pathology  or  decrease  in  pulmonary 
function  which  could  interfere  with  the 
safe  and  effective  performance  of 
assigned  job  duties. 

(b)  Cardiovascular. 

1.  Ischemic  Heart  Disease 

2.  Myocardial  Infarction 

3.  Coronary  Insufficiency 

4.  Angina  Pectoris 

5.  Heart  Failure 

6.  Significant  Arrhythmia 

7.  Arterial  Aneurysm 

8.  Significant  Peripheral  Vascular 
Insufficiency 

9.  Corrosive  Heart  Surgery 

10.  Corrective  Arterial  or  Great  Vessel 
Surgery 

11.  Prosthetic  Valve 

12.  Artificial  Pacemaker 

(c)  Endocrine/Nutritional/Metabolic. 

(1)  Any  endocrine,  nutritional,  or 
metabolic  condition  that  would  not 
allow  the  examinee  adequately  to  meet 
the  stresses  and  demands  of  assigned 
normal  or  emergency  job  duties. 

(2)  Inability  to  accommodate  to 
changing  work  schedules  or  to  a  delay 
in  meals  without  potential  or  actual 
incapacity. 

(3)  Inability  to  tolerate  prolonged  use 
of  wearing  of  protective  garments  such 
as  respirator  masks,  air  masks,  or  bullet 
resistant  garments. 

(4)  DiaMtes  mellitus  requiring  the  use 
of  insulin.  Uncontrolled  diabetes, 
ketoacidosis,  or  diabetic  coma  within 
the  previous  2  years. 

(5)  Obesity  of  such  degree  that  it 
would  interfere  with  the  safe  and 
effective  performance  of  normal  and 
emergency  job  duties. 

(d)  Skin.  Recurrent  severe  dermatitis 
or  hypersensitivity  to  irritants  or 
sensitizers  sufficient  to  interfere  with 
wearing  required  personal  protective 
equipment  or  likely  to  be  aggravated  by 
or  interfere  with  established  or  required 
decontamination  procedures. 

(e)  Hematopoietic  Dysfunction. 
Clinically  significant  hematopoietic 
disorders  which  may  interfere  with  the 
safe  and  effective  performance  of 
assigned  job  duties. 
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(f)  Malignant  Neqplasme.  Malignant 
neoplastic  disease. 

(gj  Neurological. 

(1)  History  of  epilepsy  or  other 
convulsive  disorder. 

(2)  History  of  any  disturbance  of 
consciousness  or  neurological  disease  or 
any  other  presently  existing  condition 
that  may  interfere  with  the  safe  and 
effective  performance  of  assigned  )ob 
duties. 

(h)  Eyes.  Total  blindness  in  one  or 
both  eyes. 

(i)  Mental  and  Emotional.  An 
established  history  or  clinical  diagnosis 
of  any  of  the  following: 

(1)  Any  psychologic  or  mental 
condition  which  could  cause  impaired 
alertness,  judgment,  or  motor  ability.  A 
history  of  clinically  significant 
emotional  or  behavioral  problems  shall 
require  thorough  clinical  evaluation 
which  may  include,  hut  not  necessarily 
be  limited  to,  psychological  testing  and 
psychiatric  evalriation. 

(2)  Attenyited  suicide  or  an  expressed 
threat  of  suicide. 

(3)  A  condition  in  which  a  person’s 
intake  of  alcohol  is  sufficient  to  damage 
his  or  her  physical  health,  job 
performance,  personal  functioning,  or 
when  alcohol  has  become  a  prerequisite 
to  his  or  her  daily  functioning. 

(4)  A  condition  in  which  a  person  is 
addicted  to  or  dependent  on  drugs  as 
evidenced  by  habitual  use  or  a  clear 
sense  of  need  for  the  drug. 

(5)  The  use  of  prescribed  or  otherwise 
legally  obtainable  medication  taken  in 
such  a  dosage  that  a  temporary  delay  in 
taking  such  medication  might  xesult  in 
unacceptable  incapacity.  Examples  of 
such  medications  are  certain  dosages  or 
requirements  for  steroids, 
anticoagulants,  antiarrhythmics, 
sedatives,  and  tranquilizers. 

F.  Physical  Fitness  Standards  for 
Security  Police  Officers. 

All  persons  authorized  to  carry 
firearms  must  meet  a  minimum 
standard  of  physical  fitness.  There  are 
two  categories  for  such  persons; 
Offensive  Combative  and  Defensive 
Combative.  Persons  not  authorized  to 
carry  firearms  are  exempt  from  these 
physical  fitness  standards. 

(1)  Offensive  Combative  Standard 
must  be  met  by  all  security  police 
officers  assigned  to  response  force 
duties.  The  standard  is  a  one  tl)  mile 
run  with  a  maximum  qualifying  time  of 
8  minutes  30  seconds  and  a  40  yard 
pronedo-nmning  dash  with  a  maximum 
qualifyingthne  of  8.0  seconds. 

(2)  Defensive  Combative  Standard 
must  be  met  by  all  other  security  police 
officers  authorized  to  carry 'firearms. 
The  standard  is  one-half  (0.5)  mile  run 
with  a  maxhnum  qualifying  time  of  4 


minutes  40  seconds  and. a  40  yard 
prone-to-running  dash  with  a  maximum 
qualifying  time  of  8.5  seconds. 

(3)  Qualification  in  the  appropriate 
combative  standard  must  be 
accomplished  lonce  every  twelve  months 
and  under  the  supervision  of  the 
protective  force  training  officer  or  other 
individuals  designated  the 
responsible  DOE  field  office. 

(4)  Medical  Cettification. 

(a)  Each  individual  who  participates 
in  a  physical  fitness  training  program  lo 
prepare  to  meet  the  physical  .fitness 
standards  set  forth  in  this  appendix 
shall  first  be  certified  by  a  designated 
physician  that  he  ar  she  is  me^cally  fit 
to  participate  in  the  program.  This 
certification  shall  be  obtained  not  more 
than  30  days  prior  to  . each  individual 
entering  the  physical  fitness  training 
program. 

(b)  Before  any  individual  takes  the 
physical  fitness  standards  test  he  or  she 
shall  first  be  certified  by  a  designated 
physician  that  he  or  she  is  medically  fit 
to  take  the  physical  fitness  qualification 
test.  This  certification  shall  be  obtained 
not  more  than  30  days  before  taking  the 
physical  fitness  qualification  test. 

(c)  Individuals  who  require  less  than 
30  days  training  prior  to  actual  testing 
to  meet  the  physical  fitness  standards 
need  only  obtain  a  single  medical 
certification. 

(5)  Initial  Qualification  Time  Limit. 
Individuals  authorized  to  cany  firearms 
shall  meet  the  applicable  physical 
fitness  standard  1^  September  30, 1994 
and  annually,  thereafter  using  the  date 
of  nihial  qualification  as  the  anniversary 
date. 

(6)  New  Employees.  Individuals 
authorized  to  carry  firearms  who  are 
employed  after  September  30, 1993 
shall  meet  the  applicable  physical 
fitness  standard  prior  to  his  or  her 
initial  assignment  to  duties  which 
requires  such  individual  to  cany 
firearms. 

(7)  Training  Program.  Incumbent 
security  police  officers  shall  participate 
in  a  physical  fitness  training  program. 

(8)  Retesting.  During  each  testing 
period  a  security  police  officer  shall  he 
permitted  a  maximum  of  six  (6)  and  a 
minimum  of  two  (2)  opportunities  to 
qualify  or  requalify  before  such  security 
police  officer  must  enter  a  training 
program  or  is  removed  from  a  security 
police  officer  position. 

G.  Waiver  of  Security  Police  Officer 
Medical  Standards  and  Time  Extension 
to  Meet  Physical  Fitness  Standards. 

(1) 'Waivers  of  elements  of  the  medical 
standards'of’this  appendix  may  be 
granted  for  certain  otherwise 
disqualifying  medical  or  physical 


deficiencies  by  the  cognizant  field  office 
man^ement  provided  that; 

(a)  The  DOE  field  organization 
authority,  in  consultation  with  a 
designated  physician,  determines  fiiat  a 
certain  medical  or  physical  defect -may 
be  considered  for  waiver  without 
compromising  the  intent  of  these 
medical  standards  to  assure  that  all 
security  police  officers  are  capable  of 
safely  and  effectively  performing  all 
normal  and  emergency  duties. 

(b)  The  individual  demonstrates  by 
medical  examination  and/or  practical 
test,  as  determined  necessary  .by  a' 
designated  physician,  the  ability  to 
perform  effectively  and  safely  all 
routine  and  emergency  duties. 

(c)  A  statement  of  demonstrated 
ability  must  be  prepared  by  a  designated 
physician  and  must  clearly  (1)  identify 
the  indi  vidual,  (2)  state  the  natuie  and 
degree  of  the  specific  medical  or 
physical  defect,  and  (3)  record  .the 
satisfactory  medical  evaluation  and/or 
performance  of  the  practical  lest 
required  by  a  designated  physician. 

(d)  Waivers  shall  be  reviewed, 
revalidated,  and  reissued  at  intervals 
not  to  exceed  one  (1)  year. 

(e)  Individuals  who  have  been 
adversely  afiected  by  application  of  the 
standards  may  appeal  the  denial  of 
waiver  to  the  cognizant  IX)Esafyguards 
and  security  field  office  for  review 
within  60  ^ys  after  the  adverse  action. 
Further  evidence  may  be  offered  relating 
solely  to  the  medical  or  physical  fitness 
of  the  individual  involved.  Such 
individual  may  select  a  representative  of 
his  or  her  owm  choice  to  assist  and/or 
appear  in  the  individual’s  behalf  in  any 
appeal.  After  findings,  and  a 
determination  have  been  made  at  file 
field  office  level,  such  individual  has  a 
right  to  petition  the  Director  of 
Safeguards  and  Security,  DOE 
Headquarters,  within  30  days  of  the 
field  office’s  determination  for  a  final 
determination  based  upon  his  or  her 
review  of  the  record  of  the  case. 

(2)  There  will  be  no  waivers  granted 
from  the  physical  fitness  standards  set 
forth  in  paragraph  F  of  this  appendix. 
However,  time  extensions  not  to  exceed 
6  months  may  be  granted  on  a‘  case-by¬ 
case  basis  for  those  individuals  who, 
because  of  a  temporary  medical  .or 
physical  condition  as  certified  by  a. 
designated  physician,  are  unable  to 
satisfy  the  physical  fitness  standards 
within  the  required  time  period  without 
suffering  undue  physical  harm. 

(H)  Security  Officer  Medical 
Qualification  Standards. 

{l)  GeneraiQualifications.  The 
examinee  shall  possess  mental,  sensory, 
and  motor  skills  as  Tequrredlo  perform 
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safely  and  effectively  all  assigned  job 
duties.  Such  qualifications  include: 

(a)  Mental  alertness  and  reliable 
ju^ment. 

(b)  Acuity  of  senses  and  ability  of 
expression  sufficient  to  allow  accurate 
communication  by  written,  spoken, 
audible,  visible,  or  other  signals. 

(c)  Motor  power,  range  of  motion, 
neuro-muscular  coordination,  and 
dexterity. 

(2)  Specific  Minimum  Qualifications. 

(a)  Head,  Face,  Neck,  and  Scalp. 
Configuration  suitable  for  fitting  and 
efiective  use  of  personal  protective 
equipment  when  the  use  of  such 
equipment  is  required  by  assigned 
normal  or  emergency  job  duties. 

(b)  Nose.  Ability  to  detect  odor  of 
products  of  combustion  and  of  tracer  or 
marker  gases. 

(c)  Mouth  and  Throat.  Capacity  for 
clear  and  audible  speech  as  required  for 
effective  commimication  on  the  job. 

(d)  Ears.  Hearing  loss  not  to  exceed  50 
db  average  at  500, 1000,  and  2000  Hz  in 
one  ear  (by  ISO  1964  or  ANSI  1969 
audiometry). 

(e)  Eyes.  Near  and  distant  visual 
acuity,  with  or  without  correction  of  at 
least  20/40  in  the  better  eye.  One-eyed 
individuals  may  qualify. 

I.  Security  Officer  Medical 
Disqualification  Standards. 

(1)  Freedom  from  Incapacity.  The 
examinee  shall  be  free  of  any  condition, 
habit,  or  practice  which  could 
reasonably  be  expected  to  result  in 
sudden,  subtle,  or  unexpected 
incapacitation. 

(2)  Conditions  for  Medical 
Disqualification.  The  presence  of  any  of 
the  following  conditions  normally  shall 
disqualify  the  examinee  firom 
employment  as  a  security  officer. 

(a)  Respiratory.  Significant  pulmonary 
pathology  or  decrease  in  pulmonary 
function  which  could  interfere  with  the 
safe  and  effective  performance  of 
assigned  job  duties. 

(b)  Cardiovascular. 

1.  Ischemic  Heart  Disease 

2.  Myocardial  Infarction 

3.  Coronary  Insufficiency 

4.  Angina  Pectoris 

5.  Heart  Failure 

6.  Significant  Arrhythmia 

7.  Arterial  Aneiirysm 

8.  Significant  Peripheral  Vascular 

Insufficiency 

(c)  Endocrine/Nutritional/Metabolic. 

(1)  Diabetes  Mellitus.  Uncontrolled 
diabetes,  ketoacidosis,  or  diabetic  coma 
within  the  previous  two  years. 

(2)  Obesity.  Obesity  of  such  degree 
that  it  would  interfere  with  the  safe  and 
effective  performance  of  normal  and 
emergency  job  duties. 


(d)  Hematopoietic  Dysfunction. 
Clinically  significant  hematopoietic 
disorders  which  may  interfere  with  the 
safe  and  effective  performance  of 
assigned  job  duties. 

(ej  Malignant  Neoplasms.  Malignant 
necmiastic  disease. 

(fj  Neurological. 

(1)  History  of  epilepsy  or  other 
convulsive  disorder. 

(2)  History  of  any  disturbance  of 
consciousness  or  neurological  disease  or 
any  other  presently  existing  condition 
that  may  interfere  with  the  safe  and 
effective  performance  of  assigned  job 
duties. 

(g)  Mental  and  Emotional.  An 
established  history  or  clinical  diagnosis 
of  any  of  the  following: 

(1)  Any  psychological  or  mental 
condition  which  could  cause  impaired 
alertness,  judgment,  or  motor  ability.  A 
history  of  clinically  significant 
emotional  or  behavioral  problems  shall 
require  thorough  clinical  evaluation 
which  may  include,  but  not  necessarily 
be  limited  to,  psychological  testing  and 
psychiatric  evaluation. 

(2)  Attempted  suicide  or  an  expressed 
threat  of  suicide. 

(3)  A  condition  in  which  a  person’s 
intake  of  alcohol  is  sufficient  to  damage 
his  or  her  physical  health,  job 
performance,  personal  fun^ioning,  or 
when  alcohol  has  become  a  prerequisite 
to  his  or  her  daily  fimctioning. 

(4)  A  condition  in  which  a  person  is 
addicted  to  or  dependent  on  drugs  as 
evidenced  by  habitual  use  or  a  clear 
sense  of  need  for  the  drug. 

(5)  The  use  of  prescribed  or  otherwise 
legally  obtainable  medication  taken  in 
such  a  dosage  that  a  temporary  delay  in 
taking  such  medication  might  result  in 
unacceptable  incapacity.  For  example, 
certain  dosages  or  requirements  for 
steroids,  anticoagulants, 
antiarryhythmics,  sedatives, 
tranquilizers,  etc. 

J.  Waiver  of  Security  Officer  Medical 
Standards. 

Waivers  of  elements  of  the  medical 
standards  of  this  appendix  may  be 
granted  for  certain  otherwise 
disqualifying  medical  or  physical 
deficiencies  by  the  cognizant  field  office 
management  provided  that: 

(1)  The  DOE  field  organization 
authority,  in  consultation  with  a 
designated  physician,  determines  that  a 
certain  medical  or  physical  defect  may 
be  considered  for  waiver  without 
compromising  the  intent  of  these 
medical  standards  to  assure  that  all 
security  officers  are  capable  of  safely 
and  effectively  performing  all  normal 
and  emergency  duties. 

(2)  The.  individual  demonstrates  by 
medical  examination  and/or  practical 


test,  as  determined  necessary  by  a 
designated  physician,  the  ability  to 
perform  effectively  and  safely  all 
routing  and  emergency  duties. 

(3)  A  statement  of  demonstrated 
ability  must  be  prepared  by  a  designated 
physician  and  must  clearly  (1)  identify 
the  individual,  (2)  state  the  nature  and 
degree  of  the  specific  medical  or 
physical  defect,  and  (3)  record  the 
satisfactory  medical  evaluation  and/or 
performance  of  the  practical  test 
reouired  by  a  desimated  physician. 

(4)  Waivers  shall  be  reviewed, 
revalidated,  and  reissued  at  intervals 
not  to  exceed  two  (2)  years. 

(5)  Individuals  who  have  been 
adversely  affected  by  application  of 
these  medical  standards  may  appeal  the 
denial  of  waiver  to  the  cognizant  DOE 
safeguards  and  seciirity  field  office  for 
review  within  60  days  after  the  adverse 
action.  Further  evidence  may  be  offered 
relating  solely  to  the  medical  or 
physical  fitness  of  the  individual 
involved.  Such  individual  may  select  a 
representative  of  his  or  her  own  choice 
to  assist  and  appear  in  the  individual’s 
behalf  in  tmy  appeal.  After  findings  and 
a  determination  have  been  made  at  the 
field  office  level,  such  individual  has  a 
right  to  petition  the  Director  of 
Safeguards  and  Security,  DOE 
Headquarters  within  30  days  of  the  field 
office’s  determination,  for  a  final 
determination  based  upon  his  or  her 
review  of  the  record  of  the  case. 

Appendix  B  to  Subpart  B  to  Part  1046 — 
Training  and  Qualification  for  Security 
Skills  and  Knowledge 

A.  Applicability.  This  appendix  B  to 
subpart  B  of  part  1046  specifies 
performance  oriented  requirements  for 
the  security  training  and  qualification  of 
DOE  contractor  security  officers  and 
security  police  officers,  including 
Special  Response  Team  members. 

B.  Training  and  Qualifications. 

(1)  DOE  contractors  responsible  for 
protective  force  personnel  will  establish 
formal  qualification  requirements  to 
ensure  the  competencies  needed  by 
protective  force  members  to  perform  the 
tasks  required  to  fulfill  their  assigned 
responsibilities.  The  qualification 
requirements  will  be  supported  by  a 
formal  training  program  which  develops 
and  maintains,  in  an  effective  and 
efficient  manner,  the  knowledge,  skills 
and  abilities  required  to  perform 
assigned  tasks.  The  qualification  and 
training  programs  will  be  based  upon 
criteria  established  by  the  Central 
Training  Academy  (CTA)  and  approved 
by  the  Director,  Office  of  Safeguards  and 
S^urity,  in  coordination  with  program 
offices.  The  formal  qualification  and  < 
training  program  shall: 
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(a)  Be  based  on  a  valid  and  complete 
set  of  job  tasks,  with  identified  levels  of 
skills  and  knowledge  needed  to  perform 
the  tasks; 

(b)  Be  aimed  at  achieving  a  well- 
defined,  minimiun  level  of  competency 
required  to  perform  each  task 
acceptably; 

(c)  Employ  standardized  lesson  plans 
with  clear  performance  objectives  as  a 
basis  for  instruction; 

(d)  Include  valid  performance-based 
testing  to  determine  and  certify  job 
readiness  (i.e.  qualification); 

(e)  Be  documented  so  that  individual 
and  overall  training  status  is  easily 
accessible.  Individual  training  records 
shall  be  retained  until  1  year  after 
termination  of  the  employee  as  a 
member  of  the  protective  force,  unless  a 
longer  retention  period  is  specified  by 
other  requirements. 

(2)  DOE  contractors  responsible  for 
training  protective  force  personnel  shall 
prepare  and  review  annually  a  task 
analysis  detailing  all  of  the  required 
actions  for  a  specific  job  assignment. 

The  task  analysis  shall  be  used  to 
prepare  a  job  description  and  as  a  basic 
input  dociunent  for  local  training 
requirements  and  be  approved  by  the 
Head  of  the  Field  Element. 

(3)  Security  Officers. 

(a)  Training  requirements.  Prior  to 
initial  assignment  to  duty,  each  seciuity 
officer  shall  successfully  complete  a 
basic  training  coiuse  designed  to 
provide  the  minimum  level  of  skills  and 
knowledge  needed  to  competently 
perform  ^1  tasks  associated  with 
security  officer  job  responsibilities.  The 
required  tasks  and  minimum  levels  of 
competency  shall  be  determined  by  a 
site-specific  job  analysis,  but  will 
include  task  areas  found  in  paragraph 
(3)(c)  of  this  appendix  as  appropriate. 
The  training  program  will  be  approved 
by  the  Head  of  the  Field  Organization 
and  where  applicable  will  include,  but 
not  necessarily  be  limited  to,  the 
following  types  of  instruction; 

1.  Orientation/standards  of  conduct; 

2.  Security  education/operations  and 
material  control  and  accountability; 

3.  Safety  training; 

4.  Legal  reqviirements  and 
responsibilities; 

5.  Weaponless  self-defense; 

6.  Intermediate  force  weapons; 

7.  Communications; 

8.  Vehicle  operations;  and 

9.  Post  and  patrol  operations. 

(b)  Refresher  Training.  Each  security 
officer  will  successfully  complete  a 
course  of  refresher  training  at  least  every 
12  months  to  maintain  the  minimum 
level  of  competency  required  for  the 
successful  performance  of  tasks 
associated  with  security  officer  job 


responsibilities.  The  type  and  intensity 
of  training  shall  be  bas^  on  a  site- 
specific  job  analysis  and  will  be 
approved  by  the  Head  of  the  Field 
Cirganization.  Failure  to  achieve  a 
minimum  level  of  competency  shall 
result  in  the  security  officer’s  placement 
in  a  remedial  training  program.  The 
remedial  training  program  will  be 
tailored  to  provide  the  seoirity  officer 
with  the  necessary  training  to  afford  a 
reasonable  opportunity  to  meet  the  level 
of  competency  required  by  the  job 
analysis.  Failure  to  demonstrate 
competency  at  the  completion  of  the 
remedial  program  shall  result  in  loss  of 
security  officer  status. 

(c)  knowledge,  Skills  and  Abilities. 
Each  seciuity  officer  shall  possess  the 
skills  necessary  to  protect  DOE  security 
interests  from  theft  and  other  acts  that 
may  cause  adverse  impacts  on  national 
security  or  the  health  and  safety  of  the 
public.  The  requirements  for  each 
security  officer  to  demonstrate 
proficiency,  familiarity,  knowledge, 
skills,  and  abilities  of  the 
responsibilities  identified  in  the  job 
analysis  include,  but  are  not  limited  to: 

1.  Procedures  for  conducting  physical 
checks  of  repositories  containing 
classified  matter; 

2.  Operation  of  all  vehicles  as 
required  by  duty  assignment; 

3.  Site  and  facility  policies  and 
procedures  governing  the  security 
officer’s  role  in  site  protection; 

4.  Federal  and  state-granted  authority 
applicable  to  assigned  activities  and 
relative  responsibilities  between  the 
protective  force  and  other  law 
enforcement  agencies: 

5.  Post  or  patrol  operations  including; 

a.  Access  control  systems,  procedures 
and  operation 

b.  Contraband  detection 

c.  Search  techniques  for  persons, 
packages  and  vehicles 

d.  Badging  and  escort  responsibilities 

e.  Familiarity  and  recognition  of  various 
types  of  sensitive  matter  being 
protected  including  the  normal 
location,  routine  uses,  and 
movements  of  the  material  at  the  duty 
post 

f.  fficident  reporting 

g.  Methods  of  weaponless  self  defense 

(4)  Security  Police  Officers. 

(a)  Training  requirements.  Prior  to 
initial  assignment  to  duty,  each  security 
police  officer  shall  successfully 
complete  a  basic  training  course 
designed  to  provide  the  minimum  level 
of  skills  and  knowledge  needed  to 
competently  perform  all  tasks  associated 
with  security  police  officer  job 
responsibilities.  The  required  tasks  and 
minimum  levels  of  competency  will  be 


based  on  a  site-specific  job  analysis,  but 
will  include  task  areas  found  in 
paragraph  (4)(c)  of  this  appendix  as 
appropriate.  The  training  program  will 
be  approved  by  the  Head  of  the  Field 
Organization  and  where  applicable  will 
include,  but  not  necessarily  be  limited 
to,  the  following  types  of  instruction: 

1.  Firearms  training; 

2.  Orientation/standards  of  conduct; 

3.  Physical  training; 

4.  Security  education/operations  and 
material  control  and  accountability; 

5.  Safety  training: 

6.  Legal  requirements  and 
responsibilities; 

7.  Tactical  training; 

8.  Weaponless  self-defense; 

9.  Intermediate  force  weapons; 

10.  Communications; 

11.  Vehicle  operations;  and 

12.  Post  and  patrol  operations. 

(b)  Refresher  Training.  Each  security 
police  officer  shall  successfully 
complete  a  course  of  refresher  training 
at  least  every  12  months  to  maintain  the 
minimum  level  of  competency  required 
for  the  successful  performance  of  tasks 
associated  with  security  police  officer 
job  responsibilities.  The  type  and 
intensity  of  training  will  be  determined 
by  a  site-specific  job  analysis  and  will 
be  approved  by  the  Head  of  the  Field 
Organization.  Failure  to  achieve  a 
minimum  level  of  competency  will 
result  in  the  security  police  officer’s 
placement  in  a  remedial  training 
program.  The  remedial  training  program 
will  be  tailored  to  provide  the  security 
police  officer  with  the  necessary 
training  to  afford  a  reasonable 
opportunity  to  meet  the  level  of 
competency  required  by  the  job 
analysis.  Fail^lre  to  demonstrate 
competency  at  the  completion  of  the 
remedial  program  shall  result  in  loss  of 
security  police  officer  status. 

(c)  Knowledge.  Skills  and  Abilities. 
Each  security  police  officer  shall 
possess  the  individual  and  team  skills 
necessary  to  enable  that  secvirity  police 
officer  to  protect  DOE  security  interests 
from  theft,  sabotage,  and  other  acts  that 
may  cause  adverse  impacts  on  national 
security  or  the  health  and  safety  of  the 
public  and  to  protect  life  and  property. 
The  requirements  for  each  security 
poUce  officer  to  demonstrate 
proficiency,  familiarity,  knowledge, 
skills,  and  abilities  of  the 
responsibilities  identified  in  the  job 
analysis  include,  but  are  not  limited  to: 

1.  Knowledge  and  proficiency  in  the 
use  and  care  of  all  weapons  as  required 
by  duty  assignment; 

2.  Operation  of  all  vehicles  as 
required  by  duty  assignment; 
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3.  OperadoD  of  aU  ooauminicstioa 
equipment  as  required  by  duty 
assignment; 

4.  Knowledge  of  and  the  ability  to 
apply  Mte  and  facility  polioea  aM 
procedures  governing  the  security 
pohoe  offioer’s  role  in  site  prolectHm; 

5.  Knowledge  of  Federal  and  state* 
granted  authorities  applicable  to 
assigned  activities  and  the  relative 
responsibilities  between  the  protective 
force  and  local  law  enforcement 
agencies  in  both  normal  and  mnergency 
operations. 

6.  Knowledge  of  and  the  abiHty  to 
apply  DOE  policy  cm  the  use  of  deadly 
force  and  limited  arrest  authority  as  set 
forth  in  10  CFR  part  1047; 

7.  Proficiency  in  post  and  patrol 
operations  including: 

a.  Access  control  systems,  procedures 
and  operatkm 

b.  Contraband  detection 

c.  Semch  techniques  wad  systems  fm 
individuals,  packages  and  vehicles 

d.  Badging  and  escort  responsibilities 

e.  Response  to  and  assessment  of  alarm 
annunciations  and  other  indicatkms 
of  intrusion 

f.  Familiarity  and  recf^ition  of  various 
types  of  sensitive  matter  being 
pi^ected  including  the  normal 
location,  routina  uses,  and 
iBcvaments  of  the  material  at  the 
assigned  duty  post 

g.  Obeervation  a^  physically  checking 
buildings,  rooms  and  repositories 
containing  classified  matter 

h.  Inddant  reporting 

i.  Response  to  dvil  disturbances  (e,g.. 
strikes,  demonstrators) 

j.  Methods  of  self-defense  and  of  arrest 
and  ddention 

k.  Basic  procedures  and  elements  of 
investigations 

l.  TadicaJ  skills 

(5)  Speeiai  Resposae  Teom. 

(a)  Training  requisexnents.  Prior  to 
initial  assignment  to  duties  as  a  Special 
Response  Team  member,  a  security 
pobce  officer  shall  successfully 
complete  a  basic  trainii^  course 
designed  to  provide  the  minimum  level 
of  skills  and  knowledga  needed  to 
cmnpdently  perform  all  associated 
with  Special  Rasponse  Team  job 
responsibilities.  The  req;uired  tasks  and 
minimum  levels  of  competency  %vill  be 
based  on  a  site-specific  {ob  andysis.  but 
will  include  the  task  areas  idoatified  for 
security  police  ofiScers  and  specialized 
task  areas  found  in  paragraph  (SKc)  of 
this  appendix  as  apprt^riate.  T^ 
training  program  will  be  aj^roved  by 
the  Hera  of  the  F!^  Okgwiization. 

(b)  Refresher  Tiraining.  security 
police  officer  asaipied  as  a  Special 
Response  Team  member  will 


sttcoesafttlly  complale  a  course  of 
refiesber  traiui^  at  least  every  12 
months  to  maintaiB  the  mmiaMim  level 
of  competency  required  far  the 
successful  performance  of  tasks 
associated  with  security  police  officer 
and  Special  Response  Temn  Job 
respoDsibiUties.  The  type  and  imensity 
of  training  will  be  determined  a  site- 

specific  analy  ris  and  will  be 

approved  by  the  Head  of  the  Field 
Omnizatioa. 

(c)  Knowledge,  Skills  and  Abilities. 
Special  Response  Team  members  will 
be  security  police  officers  with  raedal 
training  and  shall  possess  the  inmvidual 
and  team  skills  to  provide  addHional 
protection  capability  as  demanded  by 
the  particular  targets,  threats  and 
vulnerabilities  existing  at  their  assigned 
DOE  facilities,  bi  addition  to  security 
police  officer  requirements,  the 
requirements  for  eech  Spedal  Response 
Team  member  to  demonstrate 
proficiency,  femiliarity,  knowledge, 
skills,  and  abilities  of  the 
responsibilities  identified  in  the  |ob 
analysis  inclu<fe,  but  are  not  limited  to; 

1.  Operate  as  a  member  of  a  mobile 
dtscipbned  response  team  to  engage  and 
defeat  adversaries  as  defined  by  the 
approved  threet  guidance  fcr  tto 
facility. 

2.  Provide  and  operate  speciel 
weapons  and  other  eqtii|Mnent  vdiich 
may  be  necessary  to  protect  a  perticular 
facility  or  to  effai^v^y  engagp  on 
adversary  writh  advanced  cap^Bties. 

3.  Operate  from  special  taracal 
vehidM  which  may  be  necessary  fertile 
protection  of  a  particulwr  facility. 

(6)  Specialized  ReqaaoBoads.  Eedt 
person  who  is  assign^  specuBzed 
re^onsibilities  outnde  t^  scope  of 
nofiiwl  security  police  officer  and 
Special  Response  Team  dutiea  shall 
successfully  complete  the  appropriate 
basic  and  required  periodic  training. 
This  training  will  raabla  the  individual 
to  achieve  and  maintain  the  minimum 
level  of  skill  and  knowledge  needed  to 
competently  perform  the  tasks 
associated  with  the  specialized  Job 
responsibilities,  as  as  maintain 
mandated  ceTtiffi:atkm,  if  af^dicable. 
Such  personnel  include^  but  are  not 
limited  to.  flight  crews,  instructors, 
armorers,  Cratral  Alarm  Systmn 
operators,  crisis  negotiators, 
investigators,  canine  handlers,  and  law 
enforcement  specialists.  The  scope  of 
sndh  duties  will  be  based  on  site- 
specific  needs. 

(7)  Supervisors. 

(a)  Training  Requiremerds.  notectfve 
force  perscmnol  who  are  assigned 
supervisory  responsibilities  d»ll 
successful^  complete  the  ajqprapriste 
beric  end  annual  training  necessary  to 


achieve  and  maintain  the  minimum 
level  of  skill  and  knowledge  needed  to 
oorapeleatly  perform  theb  sttpwrviaovy 
job  responsibilities.  The  required  tadts 
and  minimum  levels  of  cmnpetem^  will 
be  based  on  e  site-specific  enalyria 
and  the  specialized  task  areas  foimd  in 
paragraph  (7)(b)  of  this  appendix  as 

^‘^^^edge.  Skills  and  Abilities. 
Each  supervisor  shall  possess  the  skills 
necessary  to  eSsctivefy  direct  the 
acticms  of  assigned  personn^  to  protect 
IXffi  security  interests  from  theft  and 
other  acts  that  may  cause  adverse 
impacts  cm  national  security  or  the 
he^th  and  safety  of  the  pubBc.  The 
requirements  ica  eadi  supwrvisor  to 
demonstrate  proficiwacy.  fsnuliaritv, 
knowledge,  sldlls.  and  abilities  of  the 
responsibilities  identified  in  the  job 
anal^is  include,  but  are  not  limited  to: 

1.  Knowledge  of  the  duties  and 
qu^fications  of  all  supervised 
persoannl; 

2.  Familiarity  with  the  besic  opending 
functions  of  fe^Uties  far  which  the 
supervise  has  protection 
responsibilities; 

3.  Assurance  that  subordinates  and 
their  equipment  are  rrady  for  duty  at  ffie 
start  of  ea^  duty  shift  and  the 
insp^ion  of  each  duty  post  at  feast 
twice  per  shift,  persoi^y  or  by  other 
means; 

4.  Assurance  that  all  duty  logs  and 
reports  have  been  property  completed, 
distributed,  end  acted  upon. 

(8)  Training  Exercises.  Exercises  of 
various  types  will  be  htduded  In  the 
training  process  for  die  purposes  of 
aciilev^  and  maintahirng  rtsills  and 
assessing  individual  and  team 
competency  levels.  The  types  and 
frequency  of  training  exercises  are  to  be 
determine  by  the  ffead  of  the  Fl^ 
Organization  or  by  the  training  needs 
analysis  conducted  as  part  of  the 
training  {uogram.  The  training  program 
will  indude  as  a  minimura,  the 
following: 

(a)  General.  At  least  monthly, 
exOTdses  rtiall  be  ccmducted  invoNing 
eadi  rtiift.  These  exercises  are  to  be 
planned  So  as  to  exercise  the  protective 
force’s  ability  to  prevent  the  successful 
completion  of  those  adversarial  acts 
defined  in  the  approved  site-threat 
statement. 

(b)  Speckd  Response  Teams. 
Personnel  assigned  Special  Response 
Team  responsibiHties  shall  participate 
in  exercises  at  least  monthly.  Such 
exercises  will  involve  the  type  of 
situations  and  scenarios  appropriate  to 
site-specific  conditions. 

(c|  Loctd  Law  Enforcement  Aaamcies. 
Protective  forces  shall  request  m  FBI 
and  local  taw  enforcement  agencies  that 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Rules  and  Regulations  45799 


would  assist  the  protective  force  during 
an  incident  to  participate  in  exercises  at 
least  annually. 

(d)  Records  of  each  training  exercise 
shall  be  prepared  for  management 
review  and  planning  and  retained  for  a 
period  of  1  year,  imless  a  longer 
retention  period  is  specified  by  other 
requirements. 

(9)  Firearms  Qualification  Standards. 

(a)  No  persons  shall  be  authorized  to 
carry  a  firearm  as  a  security  police 
officer  until  the  responsible  Head  of  the 
Field  Organization  is  assured  that  the 
individual  who  is  to  be  armed  is 
qualified  in  accordance  with  firearms 
standards. 

(b)  As  a  minimum,  each  security 
police  officer  shall  meet  the  applicable 
firearms  qualification  standards  every  6 
months.  The  local  EKDE  Operations 
Office  shall  permit  the  qualification  to 
be  accomplished  any  time  prior  to  the 
actual  6  month  requalification  date.  The 
actual  qualification  date  will  serve  to 
establish  a  new  requalification  date  for 
firearms  mialification. 

(c)  The  IX)E  expects  that  protective 
force  personnel  will  maintain  firearms 
proficiency  on  a  continuing  basis. 
Therefore,  in  the  case  of  a  headquarters 
or  field  audit,  or  other  situation  directed 
by  the  Head  of  the  Field  Element,  a 
security  police  officer  may  be  required 
to  demonstrate  the  ability  to  meet 
qualification  standards.  Failure  to  meet 
the  performance  standard  will  be  treated 
as  if  the  individual  failed  the  first 
attempt  during  routine  semiannual 
qualification.  In  this  event  the 
requirements  of  paragraphs  (h),  (i)  and 
(j)  of  part  9  of  appendix  B  subpart  B  will 
1^  followed. 

(d)  Each  security  police  officer  shall 
qualify  with  all  weapons  required  by 
duty  assignment.  Each  security  police 
officer  shall  be  required  to  qualify  with 
each  firearm  as  indicated  in  the  DOE 
requirements  of  the  E)OE  qualification 
courses. 

(e)  Each  security  police  officer  shall 
qualify  with  the  same  type  of  firearm 
and  ammunition  equivalent  in  trajectory 
and  recoil  as  used  while  on  duty.  This 
ammunition  shall  be  listed  on  the  DOE 
approved  ammunition  list. 

(f)  Each  security  police  officer  shall  be 
given  a  basic  principles  of  firearms 
safety  presentation  prior  to  any  range 
activity.  This  does  not  require  that  a 
firearms  safety  presentation  be  given  for 
each  course  of  fire,  but  does  require  that 
prior  to  the  start  of  range  training  or 
qualification  for  a  given  period  (e.g., 
initial  qualification,  semiannual  (every 
6  months)  qualification,  training  or 
range  practice)  each  security  police 
officer  shall  be  given  a  range  safety 
presentation. 


(g)  Only  courses  of  fire  approved  by 
the  Office  of  Safeguards  and  Security 
(SA-10)  as  standardized  DOE 
qualification  courses,  shall  be  used  for 
firearms  qualification. 

(h)  Security  police  officers  shall  be 
allowed  two  initial  attempts  to  qualify 
semiannually.  A  Range  Master  or  other 
person  in  charge  of  the  range  will  state 
to  security  police  officerfs)  on  the  firing 
line  that  "THIS  IS  A  QUALIFYING 
RUN."  Once  this  statement  is  made  by 
the  Range  Master  or  person  in  charge, 
"this  qualifying  run"  will  constitute  a 
qualification  attempt.  Each  security 
police  officer  will  be  provided  two 
qualifying  attempts.  The  security  police 
officer  shall  qualify  during  one  of  these 
attempts. 

(i)  Failure  to  qualify  shall  result  in 
suspension  of  a  security  police  officer’s 
authority  under  section  161.k.  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
to  carry  firearms  and  to  make  arrests. 

The  security  police  officer  will  then 
enter  a  standardized,  remedial  firearms 
training  program  developed  by  the 
Central  Training  Academy  and 
approved  by  DOE.  The  remedial 
firearms  training  program  will  be  a 
combination  of  basic  weapon 
manipulation  skills,  firearms  safety,  and 
an  additional  segment  of  time  tailored  to 
provide  the  security  police  officer  with 
the  necessary  individual  training  to 
afiord  a  reasonable  opportunity  to  meet 
the  firearms  qualification  standards. 

(j)  Any  security  police  officer  who, 
upon  completion  of  the  remedial 
training  course,  fails  to  qualify  after  two 
subsequent,  additional  attempts  shall 
lose  the  security  police  officer  status 
and  his  authority  to  carry  firearms  and 
to  make  arrests  under  section  161.k.  of 
the  Atomic  Energy  Act  of  1954. 

(k)  Any  security  police  officer  who 
requires  remedial  training  on  three  (3) 
consecutive  semiannual  qualification 
periods,  with  the  same  firearm,  shall 
lose  security  police  officer  status. 

(l)  An  appropriate  DOE  record  shall 
be  maintained  for  each  security  police 
officer  who  qualifies  or  who  attempts  to 
qualify.  Records  will  be  retained  until  1 
year  after  separation  of  a  protective 
force  officer  from  security  police  officer 
duties,  unless  a  longer  retention  period 
is  specified  by  other  requirements.  A 
supervisor  or  the  training  officer  will  be 
designated  in  writing  as  the  individual 
authorized  to  certify  the  validity  of  the 
scores. 

(FR  Doc.  93-20985  Filed  8-30-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  563  and  567 
[No.  93-100] 

RIN  1550-AA46 

Regulatory  Capital:  Interest  Rate  Risk 
Component 

agency:  Office  of  Thrift  Supervision, 
Treasury.  , 

ACTION:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
adding  an  interest  rate  risk  component 
(IRR  component)  to  its  risk-based  capital 
rule.  Section  305  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  requires  the  Federal 
banking  agencies  to  review  the  risk- 
based  capital  standards  applicable  to 
insured  depository  institutions  to 
ensure  that  those  standards  take 
adequate  account  of,  among  other 
things,  interest  rate  risk. 

The  addition  of  an  IRR  component  to 
the  risk-based  capital  framework  will 
serve  to  strengthen  the  soundness  of  the 
thrift  industry  by  discouraging  excessive 
risk  taking.  The  OTS  has  therefore 
decided  to  impose  an  explicit  capital 
requirement  on  institutions  with  above 
normal  levels  of  IRR.  Nevertheless,  the 
OTS  is  mindful  of  the  importance  of 
maintaining  capital  requirements  that 
are  consistent  with  those  imposed  by 
the  bank  regulators  on  commercial 
banks  and  savings  banks  in  order  to 
minimize  sources  of  inequality  among 
competing  institutions.  Should  the 
banking  agencies  adopt  an  IRR 
component  that  is  significantly  different 
from  the  OTS  requirement,  the  OTS  will 
review  its  requirement  to  determine 
whether  any  adjustment  is  needed  in 
the  interest  of  competitive  equality.  The 
OTS  strongly  believes,  Jiowever,  that,  as 
a  matter  of  public  policy,  safety  and 
soundness  must  take  precedence  over 
considerations  of  competitive  equity. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  January  1, 1994,  except  the 
amendments  to  §  567.6  are  effective  July 
1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Radu  Filimon,  Senior  Financial 
Economist,  Policy  (for  questions  on 
liabilities),  (202)  906-5733;  Doug 
Gordon,  ^nior  Financial  ^onomist. 
Policy  (for  questions  on  ofi-balance 
sheet  items),  (202)  906-5728;  Ed  Irmler, 
Senior  Project  Manager,  Policy  (for 
questions  on  assets).  (202)  906-5730; 
Elizabeth  Mays,  Senior  Financial 
Economist,  Policy  (for  questions  on 
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assets),  (202)  006-5729;  Antliony  G. 
Comyn,  Deputy  Assistant  Director.  (202) 
006-5727;  Valerie  J.  Lithotomos, 

Counsel  (Banking  and  Finance).  (202) 
906-6439;  Deboi^  Dakin,  Assistant 
Chief  Counsel.  (202)  906-6445;  Karen 
Solomon,  Deputy  Chief  Counsel,  (202) 
906-7240,  Regulations  and  Legisktion 
Dhrision,  Chief  Counsel's  Offi^  C^oe 
of  Thrift  Supervision,  1700  G  Street 
NW..  Washington,  DC  20552. 

SUPPLEMENTARY  MPORMATION: 

L  Backgroaad 

A.  The  IRR  Rulemaking  Proceedings 

B.  Overview  of  the  IRR  Ccmqponent 
n.  Purpose  of  the  BtR  CoiBqponent 
m.  SunanaryofOomaeBts 

A.  OommaDts  oo  tire  IRR  CaspoaeBt 

1.  Stress  Tael 

2.  Contempotaseous  Versus  Lagged-IRR 
Con^wnant 

3.  Csse-byCase  Oeteiinin^km  of  IRR 
Component 

4.  Exemptios  for  SnnB.  Hfghly-CSpitrfised 
Institutfoas 

5.  Cap  oe  DW  ConpoB—t 

6.  Step  Function 

7.  Default  IRR  Ctsaaponent 

S.  Appeals  Process 

9l  Prompt  Conective  Actios 
la  NFV  Above  Book  CipRal 

B.  Comments  on  Methodctiogy 

1.  credit  Quality  Gonoerns 

2.  Coat  of  Funds  faadkee 

3.  Adlneteble  Rate  Mortgages 

4.  IVepeysaent  Rrtes 

5.  Sarvidng 

6.  Mortgage  Loan  Coomutments 

7.  Core  Deposits 

8.  Duration  of  Equity  Securities 

9.  Discounting  Liabilities 
C  Other  ConmientB 

1.  Risk-Weight  on  Mortgage  Derhwtivee 

2.  Leverage  Ratio 

3.  Dela  Collection 

4. TB-13 

5.  Modd  Propoeed  by  Banking  Agenciet 
6  Use  of  Liquidation  Concept 

IV.  Description  of  Rule 

V.  Smnmary  of  Chmigas  to  Final  Fran  the 

Proposal 

VI.  Executive  Oder  12291 
VD.  Regadetory  Flexflrifity  Act 

I.  BadegrtNHui 

The  OTS  is  today  issuing  •  final  rule 
that  adds  an  IRR  cxHuponent  to  the 
OTS’s  ridi-besed  capital  i^uktkms. 
Today's  rule  satisfies  the  requiremeiits 
of  section  305  of  FDIQA.  It  is  also  the 
culminatkm  of  a  rulemaking  beg;uD  in 
1988.  Effective  omtrol  of  intmreat  rate 
risk  is  critically  importairi  to  the  safe 
and  sound  operation  at  savings 
associations.  To  protect  the  insurance 
fund  end  to  oeata  q[>propri^e 
inemtiees  far  pnid^  ri^-managemmit, 
thrifta'  ca|dtal  requironente  must 
expbdtly  take  acoount  of  interest  rate 
risk  expoBuie. 

The  Federal  banking  aggocies  are 
required  to  publish  final  regulations  on 


interest  rsts  risk  no  laler  than  18  mimths 
after  the  enactment  of  FDiClA,  that  is  no 
later  than  lune  19, 1993.  Seetkm  305 
also  requires  that  the  Federal  bulking 
agencies  establish  reesonable  transitioD 
rules  to  fecilitate  compliance  with  those 
reg^tions.* 

Certain  key  features  of  today’s  final 
rule  are  as  follows:  saving  associations 
with  a  greetu  than  "normal’*  level  of 
interest  rate  risk  exposure  wiB  be 
subject  to  a  deduction  from  total  capital 
for  purposes  of  calculating  the  risk- 
basM  capital  requirement;  e  two  quarter 
‘‘lag’*  time  between  tlie  leportiiig  date  of 
the  data  used  to  cakul^e  the  UOK 
comptment  and  the  effective  date  of  the 
component  will  be  estdtdidied;  and  tiae 
Director  of  the  QTS  may  waive  or  defer 
an  institution’s  IRR  compmfient.  under 
certain  circumstances.  The  final  rule  is 
more  fully  described  in  Section  LB. 
Supplementary  tuformation,  entitled: 
"Overview  of  the  IRR  Component.’*  Also 
an  Appuidix  to  the  Preamble, 
containing  descriptions  of  the  IRR 
reporting  form  (Schedule  CMR)  and  die 
methodologies  used  in  estimating  the 
IRR  component,  follows  the  regulatory 
text  at  the  end  of  the  document. 

A.  The  ERB  Rulentaking  ProceediBg^ 

On  December  15, 1S88,  the  Piadersl 
Home  Loan  Bank  Board  (Bank  Board), 
the  OTS’s  inredecessor  agency,  proposed 
a  ridi-basad  capital  regudhrtion  that 
focused  duefiy  on  croi^t  risk  but  also 
stated  the  Bank  Board’s  intentioB  to 
include  an  IRR  componutt  in  its  risk- 
based  capital  regulations.^  Qa  June  22. 
1989,  the  Bank  Board  issued  for  public 
comment  an  advance  notice  of  pn^posed 
rulemaking  ("June  1989  ANPR"  or 
"ANPR"]’  t^  described  the 
methodologies  for  measuring  interest 
rate  exposure  that  were  under 
consideration  for  inclusion  in  the 
pr^osed  IRR  rule. 

Portly  theieefter-^n  August  of 
1989 — the  Financial  Institutkns 
Reform,  Recovery,  end  Bnfucranent  Act 
of  1989  (F1RREA)  was  mseted.  FIRREA 
amended  the  Home  Owners’  Loan  Act 
by  adding  a  new  sectiim  5(tJ  that 
required  the  OTS  to  prosnu^ste 
reflations  prescribii^  uniform  capital 
standards  fm  all  savings  associations. 


>  On  Septamber  3. 1992,  tfia  OTS  pubtbhad  a 
nipplemental  notice  of  proposed  nuenrtdng 
seekieg  pebite  coerowS  ene  peopeeeii  legnletfaa 
and  leduiiGal  appendix,  eddraasing  bow  an  HIR 
cotnponanl  wonU  be  calculated  and  iaoosporated 
into  the  OTS  capital  lequirananta  r*S8ptember 
1992  Propoaal”  or  “SKraM*).  TheSeplaeibat  1S9S 
Propoaal  loartU  tortbar  coaHaanI  on  nudlfiGaataBa 
to  the  propo^  ragulaticm  and  tadinical  appandin 
that  were  puUish^  on  Deconber  31. 1990 
(“nacamhar  ises  Propaatf*  or^lWKMT. 

2  S3  FR  51800  (December  23. 1904. 

>  54  FR  27885  ((uly  3. 1989). 


FIRREA  mandated  that  thrift  capital 
standards  were  to  intrude  e  risk-beaed 
capital  standard,  a  leverage  ratio 
steodard,  and  a  tangiMe  capital 
standard,  and  that  &ey  were  to  be  no 
less  stringeint  than  the  standards 
applicabfe  to  naticmsl  banks.  FIRREA 
speafically  provided  that  the  C)rrS*e 
risk-based  capital  standard  could 
deviate  from  die  standards  applicable  to 
national  banks  to  reflect  interest  rate 
risk  or  other  rides,  so  long  as  such 
deviations  "did  not.  in  the  ^gregate, 
result  in  materially  lower  levels  of 
capital  being  required  of  savings 
associations." 

The  OTS  adopted  the  capital  I 

standards  that  FIRREA  required  for 
saving  associations  in  November,  1989. 
fts  ri^-based  capital  standard,  however, 
did  not  include  an  IRR  componmit  i 

because  the  statutory  deadline  fr>r 
adapting  a  capital  rule  did  not  provide  | 

sufficient  time  to  develop  fully  a  I 

methodology  for  measuring  interest  rde 
exposure.  In  Elecember,  1990,  howevm, 
the  OTS  issued  a  proposed  IRR  rufe.^  fa  ^ 

response  to  the  D^ember  1990  Proposal 
and  public  hearings  held  tm  it  in 
Washington,  DC  and  San  Francisco  on 
January  31.  and  February  14, 1991,  the 
OTS  received  a  total  of  307  comments 
from  261  different  commenters. 

FDICIA  was  enacted  on  December  19, 

1991.  Section  305  of  FDICIA  required 
the  federal  banking  agencies  to  review 
their  risk-based  capital  standards  to 
ensure  that  those  standards  take 
adequate  account  of  interest  rate  risk, 
concentration  of  credit  risk,  and  the 
risks  of  nontraditional  activities.  Section 
305  also  mandated  that  the  Federal 
benking  agencies  publish  final 
regulations  no  later  than  18  montha  after 
FDIClA’s  enactmoit— by  June  19, 

1993 — end  establish  reasonable 
transition  rules  to  fadiitate  compfiance 
with  those  reguhtiona.  _ 

On  Septenmer  3, 1992,  the  OTS 
published  e  supidemental  notice  of 
proposed  rulemaking  seeking  puUic 
comment  mt  modifications  to  the 
Deoraiber  1990  Proposal  ("Septembm 
1902  Proposal"  or  "SNPRM").s  fa 
preparing  the  SNPR,  the  OTS  took  into 
consideratkm  comments  received 
regarding  the  December  1990  pn^msaL 
T^  public  comment  pmiod  closed  on 
November  2. 1992,  and  the  OTS 
received  47  comment  letters, 

B.  Overview  of  the  IRR  Component 

Under  today’s  final  rule,  savings 
assodations  with  a  greater  than 
"normal"  level  of  interest  rata  exposure 
will  be  subfect  to  a  deduction  Sx>m  total 


4  55  FR  53529  (December  3>.  1990). 
>  57  FR  40524  (September  3, 199Z). 
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capital  for  purposes  of  calculating  their 
rid(-based  capital  raquirement 
Specifically,  interest  rate  exposure  will 
be  measured  as  the  decline  in  Net 
Portfolio  Value  (referred  to  as  the 
Market  Value  of  Portfobo  Equity  in  the 
December  1990  and  September  1992 
proposals)  due  to  a  200  basis  prbnt 
shotdc  in  market  intoest  rates.  The  IRR 
component  to  be  deducted  from  total 
capital  is  equal  to  (me-half  the 
difference  between  an  institution's 
measured  exposure  and  the  "iKMrmar' 
level  of  exposure  whicdi  is  defined  as 
two  percent  of  the  estimated  economic 
value  of  its  assets. 

The  final  rule  establishes  a  two 
quarter  “lag"  between  the  reporting  date 
of  the  Scfa^ule  CMR  data  that  are  used 
to  calculate  the  IRR  compcMMot  and  the 
eSsetive  date  of  each  quarter's  IRR 
component.  Under  the  final  rule,  the 
Director  may  waive  or  defer  an 
institution’s  IRR  component,  but  not 
decrease  it  unless  it  is  as  the  resuh  of 
an  appeal.  The  OTS  intends  to  make  an 
appeals  process  available  to  institutions 
under  certain  drcumstances.  The 
appeals  process  wrill  be  described  in 
more  detail  in  guidelines  to  be  issued 
later. 

The  final  rule  also  adjusts  the  risk¬ 
weighting  fm*  certain  mortgage 
derivative  securities.  Mortgage  pass¬ 
through  securities  that  are  issu^  or 
guaranteed  by  government-sponsored 
agencies  are  currently  placed  in  the  20 
percent  risk-weight  category  under  the 
OTS  risk-based  capital  rule.  At  present, 
however,  stripped  mortgage-backed 
securities  (i.e.,  interest-only  and 
principal-only  securities)  and  mortgage 
derivatives  with  “residu^ 
characteristics*'  that  are  created  firom 
these  securities  are  placed  in  the  100 
percent  risk-weight  category  even 
though  they  have  the  same  degree  of 
credit  risk  as  the  securities  from  which 
they  are  derived.  The  reason  these 
mortgage  derivatives  are  risk-weighted 
at  100  percent  is  not  because  of  their 
credit  risk  but  because  they  generally 
exhibit  more  price  risk,  or  interest  rate 
risk,  than  the  mortgage  pass-through 
securities  firom  which  they  are  derived. 

The  addition  of  an  interest  rate  risk 
component  to  the  OTS’s  risk-based 
capital  firamewoiic  removes  the  need  for 
this  risk-weighting  disparity.  Mortgage 
derivatives — ^with  the  exception  of  the 
residual  classes  of  collateralized 
mmtgage  obligations  (CMOs)  and  real 
estate  mortgage  investment  conduits 
(REMICs)— Should  now  be  placed  in  the 
same  cretfit  risk  category  as  the 
securities  from  whic^  they  are  derived. 
Accordingly,  the  final  rule  amends  the 
risk-based  capital  rule  to  place  all  high- 
quality  mortgage-derivatives,  except  for 


CMO  and  ROdIC  residuals,  in  the  20 
percent  risk-weight  category. 

Consistent  vriu  an  agreement  among 
the  Federal  banking  agencies  to  lower 
the  leverage  ratio  requirement  once  the 
risk-based  capital  framework  is 
modified  to  address  intwest  rate  risk, 
the  OTS  intends  to  lower  the  leverage 
ratio  requirement  applicable  to  savii^ 
association  to  3  percent,  firom  the 
current  level  of  4  p«rcent.  on  )uly  1. 
1994. 

Q.  Pnrpose  of  the  IRR  Component 

As  a  result  of  statutory  and  regulatory 
constraints  dating  back  to  the  1930s, 
savings  associations  have  long  operated 
as  specialized  financial  intermediaries, 
gathering  funds,  mostly  short-term 
deposits,  and  making  long-term 
mortgage  loans.  Until  the  late  1970s, 
thb  practice  worked  reasonably  well. 
Indeed,  the  industry  prospered 
throughout  most  of  the  postwar  period, 
in  part,  because  interest  rates  were 
relatively  stable  and  the  average  rate 
paid  on  short-term  deposits  rarely  rose 
above  the  rate  earned  on  mortgages.  The 
practice  of  funding  long-term  mortg^es 
with  short-term  deposits,  however,  left 
the  thrift  industry  vulnerable  to  rising 
interest  rates. 

The  earnings  of  most  savings 
associations  are  exposed  to  interest  rate 
risk  because  their  liabilities  reprice 
faster  than  their  assets  when  interest 
rates  change.  If  interest  rates  rise,  their 
cost  of  funds  increases  more  rapidly 
than  their  yield  on  assets,  reducing  net 
interest  income.  This  rise  in  interest 
rates  adversely  affects  the  economic 
value  of  most  savings  associations 
because  an  increase  in  interest  rates  will 
cause  the  present  value  of  assets  to 
decline  more  than  the  present  value  of 
liabilities. 

The  industry’s  vulnerability  to  rising 
rates  became  obvious  in  the  late  1970s 
and  early  1980s  when  interest  rates  rose 
dramatically.  The  industry  experienced 
sharply  higher  funding  costs  and 
significant  deposit  disintermediation. 
Industry  profitability  plunged  and 
turned  negative  in  1981  and  1982. 
Industry  losses  for  the  1981-82  period 
totaled  $8.9  billion.  On  a  marked-to- 
market  basis,  however,  the  losses  to  net 
worth  were  far  greater,  with  some 
estimates  exceeding  $150  billion. 

Although  the  stress  of  the  1981-82 
period  prompted  many  industry 
participants  to  adopt  meaningful 
interest  rate  risk  management  programs 
and  hedging  strategies,  the  interest  rate 
exposure  of  many  associations  remains 
a  significant  risk  today. 

Accordingly,  the  OTS  believes  that 
the  credit  risk  component  of  the  risk- 
based  capital  requirement  should  be 


supplemented  by  a  component  that 
addresses  the  interest  rate  exposure  of 
the  thrift  industry. 

The  principal  objectives  of  adopting 
an  IRR  component  are: 

(1)  To  make  capital  requirements 
sensitive  to  differences  in  interest  rate 
risk  amon^  savings  associations; 

(2)  To  discourage  savings  associations 
firom  taking  excessive  interest  rate  risk 
by  making  sudi  behavior  more  costly; 
and 

(3)  To  ensure  that  adequate  capital  is 
maintained  in  savings  associations  to 
reduce  the  exposure  of  the  deposit 
insurance  fund  and  to  protect  the 
taxpayers'  interests. 

m.  Summary  of  Conmients 

In  response  to  the  September  1992  ■ 
Proposal,  the  OTS  received  a  total  of  47 
comment  tetters.  Conunenters  included 
37  thrift  institutions,  1  bank  holding 
company,  1  thrift  trade  association,  1 
state  league  of  financial  institutions,  1 
thrift  mortgage  banking  sulxsidiary,  1 
mc^gage  lakers  association  (2 
comment  letters).  1  home  builders  trade 
association.  1  govemmoat-related  entity, 
1  financial  managers  society,  and  1 
corporate  advise  to  banks  and  thrifts. 
Some  commenters  supported  die 
proposal,  but  most  sought  changes  to 
specific  aspects  of  the  proposal. 
Discussion  of  specific  areas  addressed 
in  the  comment  letters  follovrs. 

In  response  to  the  December  1990 
Proposal  and  the  public  hearings  held 
on  it  on  January  31,  and  February  14, 
1991,  the  OTS  had  received  a  total  of 
307  comments  firom  261  difierent 
commenters.  These  comments 
comprised  277  letters  received  from  247 
different  parties  as  well  as  testimony 
given  at  the  public  hearings  by  30 
different  parties.  Sixteen  of  those  30 
witnesses  also  provided  comment 
letters.  Those  who  provided  comments 
included  215  savings  associations  and 
related  companies,  24  trade 
associations,  6  banks,  and  16  other 
parties  (other  financial  institutions, 
consultants,  academics  and  law  firms). 

The  discussion  below  addresses  the 
specific  issues  on  which  the  OTS 
requested  comment  in  the  SNPRM  as 
well  as  other  issues  raised  in  the 
comment  process.  The  comments  are 
grouped  into  three  categories:  (1) 
Comments  on  the  IRR  component;  (2) 
comments  on  the  valuation 
methodology  employed  by  the  OTS 
Model;  and  (3)  miscellanecms 
comments.  The  comments  received  in 
response  to  the  NPRM  and  those  raised 
at  the  hearings  were  taken  into 
consideration  by  OTS  in  preparing  the 
SNPRM  and  in  revising  the  reporting 
form  that  provides  input  data  for  the 


45802  Federal  Register  /  Vol.  58.  No.  167  /  Tuesday,  August  31,  1993  /  Rules  and  Regulations 


OTS  interest  rate  risk  model  and 
consequently  such  comments  are  not 
specifically  addressed  below. 

A.  Comments  on  the  IRR  Component 

1.  Stress  Test 

The  SNPRM  requested  specific 
comment  on  wheUier  the  OTS  should 
measure  an  institution’s  interest  rate 
risk  within  the  context  of  hypothetical 
parallel  shifts  in  the  Treasury  term 
structure  of  plus  and  minus  200  basis 
points.  The  OTS  received  18  comments 
on  this  issue.  Ten  commenters  favored 
the  use  of  a  200  basis  point  shift,  while 
eight  favored  a  100  basis  point  shift. 

Five  commenters  objected  to  a  fixed  200 
basis  point  interest  rate  shock. 

Two  specific  objections  were  raised. 
First,  commenters  noted  that  the 
proposed  stress  test  is  more  stringent 
when  interest  rates  are  low  than  when 
interest  rates  are  high.  For  example, 
when  rates  are  at  10  percent,  a  200  basis 
point  shock  represents  a  20  percent 
change  in  interest  rates,  but  when  rates 
are  at  4  percent,  the  same  shock 
represents  a  50  percent  change  in  rates. 
Second,  they  noted  that  when  rates  are 
at  relatively  low  levels,  a  stress  test  of 
200  basis  points  subjects  those 
institutions  that  are  exposed  to  falling 
rates  to  a  harsher  test  than  those 
exposed  to  rising  rates,  since  a 
downward  rate  shock  of  that  magnitude 
has  a  lower  probability  of  occurring. 

The  OTS  believes  that  it  is  generally 
desirable  to  measure  the  interest  rate 
risk  exposiue  of  savings  associations 
within  the  context  of  a  parallel  shift  in 
the  term  structure  of  interest  rates  of  200 
basis  points.  A  “rate  shock,”  or  stress 
test,  of  this  magnitude  is  useful  in 
measuring  the  ability  of  an  institution  to 
withstand  difficult  interest  rate 
environments  that  might  reasonably  be 
expected  to  occur.  Moreover,  a  stress 
test  of  this  magnitude  reveals  the 
potential  impact  on  an  institution’s 
financial  condition  of  mortgage 
prepayment  options,  interest  rate  floors 
and  caps,  and  other  financial  contracts 
with  option-like  features  that  would 
result  from  a  significant  movement  in 
interest  rates. 

At  the  same  time,  however,  the  OTS 
recognizes  that  a  downward  rate  shock 
of  200  basis  points  may  be  unrealistic  in 
a  low  interest  rate  environment. 
Accordingly,  the  final  rule  provides  for 
a  200  basis  point  shock  in  the  upward 
and  downward  directions  except  when 
the  current  3-month  Treasury  rate  falls 
below  4  percent.  When  the  3-month 
Treasury  rate  falls  below  that  point,  the 
downward  rate  shock  will  be  equal  to‘ 
one-half  the  value  of  the  3-month  rate. 


In  a  related  matter,  the  OTS  requested 
comment  on  whether  the  stress  test  that 
is  used  to  measure  IRR  exposure  should 
be  modified  periodically  in  response  to 
changes  in  the  general  level  of  interest 
rates.  The  OTS  received  23  comments 
on  this  issue;  ten  advocating  that  the 
OTS  retain  flexibility  in  setting  the 
peu^meters  of  the  stress  test;  eleven 
requesting  that  the  OTS  use  the  same 
stress  test  each  quarter;  and  one 
suggesting  the  use  of  a  different, 
considerably  more  complex  approach  to 
structure  rate  shocks. 

The  OTS  believes  that  any  benefit  that 
may  result  ft-om  changing  the  stress  test 
in  response  to  fluctuations  in  interest 
rates  is  outweighed  by  the  uncertainty 
that  such  changes  would  introduce.  In 
particular,  the  OTS  is  concerned  that  a 
flexible  stress  test  would  make  it  more 
difficult  for  institutions  to  project  their 
capital  needs. 

The  OTS  also  requested  specific 
comment  on  whether,  for  purposes  of 
determining  an  IRR  component,  an 
institution’s  IRR  exposure  should  be 
measured  within  the  context  of  a  non¬ 
parallel  shift  in  the  yield  curve.  Of  the 
20  institutions  that  commented  on  this 
issue,  twelve  argued  in  favor  of  the 
parallel  shift  methodology  and  four 
argued  for  non-parallel  shifts.  Another 
four  commented  on  the  difficulty  of 
balancing  the  somewhat  greater 
precision  possible  in  a  non-parallel  shift 
method  against  the  complexity  of  using 
non-parallel  shifts  for  determining 
capital  requirements  in  a  capital  rule. 
One  of  these  commenters  noted  that 
individual  institutions  ought  to  consider 
non-parallel  shifts  as  part  of  their  IRR 
management,  but  that  the  OTS  should 
not  use  non-parallel  shifts  in  the  model. 
Although  it  may  well  be  useful  to 
measure  IRR  exposure  in  the  context  of 
non-parallel  shifts,  the  final  rule  does 
not  incorporate  a  non-parallel  stress  test 
because  the  OTS  is  concerned  that  the 
use  of  a  non-parallel  stress  test  would 
greatly  increase  the  complexity  of  the 
rule. 

2.  Contemporaneous  Versus  Lagged-IRR 
Component 

The  SNPRM  raised  the  issue  of 
whether  the  IRR  component  should  be 
effective  immediately,  that  is,  as  of  the 
date  of  the  financial  statements  on 
which  the  IRR  component  is  calculated, 
or  whether  its  effective  date  should  be 
delayed  one  or  more  quarters  after  the 
quarter-end  date  of  the  financial 
statements  on  which  the  IRR  component 
was  based.  (A  lag  is  intended  to  provide 
institutions  with  sufficient  time  to  plan 
for  their  capital  needs.)  Twenty-three 
comments  were  received  on  this  issue. 


Most  of  the  commenters  favored  a  . 
la^ed  IRR  component. 

^e  OTS  recognizes  that  there  is  a 
trade-off  between  an  IRR  component 
that  is  based  on  the  most  recent 
available  quarter-end  data  and  one 
based  upon  lagged  data.  A  shorter  lag 
would  more  closely  link  the  IRR  capital 
component  to  the  actual  level  of  risk  at 
the  time  of  measurement,  but  would 
make  it  difficult  for  an  institution  to 
plan  ahead  for  capital  needs.  Various 
lags  in  communications  (lag  in  reporting 
of  data  by  institutions  to  OTS  and  lag  in 
mailing  results  to  institutions)  make  a 
truly  contemporaneous  requirement  s 
practical  impossibility.  A  longer  lag,  on 
the  other  hand,  provides  some  leeway 
for  capital  planning,  but  increases  the 
likelihood  that  the  IRR  component 
could  be  “out  of  phase”  with  the  actual 
IRR  exposure  of  the  institution,  if  the 
institution’s  IRR  exposure  has  changed 
significantly  during  the  lag. 

To  address  concerns  raised  by 
commenters  on  the  need  to  provide 
institutions  with  sufficient  time  to 
anticipate  and  respond  to  their  capital 
needs,  the  final  rule  adopts  an  IRR 
component  with  a  lag  of  two  quarters 
plus  one  day.  Thus,  for  example,  an  IRR 
component  calculated  using  March  31 
data  would  become  effective  on  October 
1.  It  also  provides  a  mechanism  for 
reducing  or  eliminating  the  IRR 
component  on  the  basis  of  subsequent 
improvements  in  IRR  exposure  that 
occur  during  the  interval  of  the  lag. 

3.  Case-by-Case  Determination  of  IRR 
Component 

The  SNPRM  also  requested  comment 
on  whether  capital  requirements  for 
interest  rate  risk  should  be  computed 
using  an  explicit  standardized  formula 
based  on  results  of  the  OTS  Model  or  on 
a  case-by-case  analysis  of  each 
institution’s  specific  circumstances.  Of 
the  eight  commenters  that  addressed 
this  issue,  two  advocated  the  use  of  a 
formula,  while  six  suggested  that  the 
OTS  retain  the  flexibility  to  deal  with 
institutions  on  a  case-by-case  basis. 

The  OTS  believes  that  the  use  of  a 
standardized  formula  for  measuring 
interest  rate  risk  exposure  offers  several 
important  advantages  over  case-by-case 
analysis.  First,  standardization  helps  to 
ensure  that  institutions  are  treated 
equally,  reducing  the  possibility  that  an 
IRR  component  might  be  imposed  in  an 
arbitrary  or  capricious  manner.  Second, 
standardization  puts  an  institution  in  a 
better  position  to  anticipate  its  capital 
requirements  than  under  a  case-by-case 
approach.  Finally,  the  overall  cost  and 
burden  on  both  the  OTS  and  the 
industry  of  a  standardized  approach  is 
likely  to  be  significantly  less  than  a 
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case-by-case  apfmedi.  Accordingly,  the 
final  rule  incorpmutes  a  standardized 
approach. 

Nevertheless,  to  address  possible 
inequities  that  might  arise  irom 
adoption  of  a  formula-based  IRR 
component,  the  OTS  intends  to 
establish  an  appeals  process  that  %vould, 
under  certain  limited  circumstances, 
employ  a  case-by-case  analysis  of  an 
institution’s  capital  component.  For 
further  discussion  of  the  appeals 
process,  see  section  A.8  below. 

4.  Exemption  for  Small,  Highly- 
Capitalized  Institutions 

In  the  SNPRM,  the  OTS  proposed  that 
small,  highly-capitalized  institutions 
(i.e.,  those  with  less  than  $300  million 
in  assets  and  risk-based  capital  ratios 
above  12%)  be  given  the  option  to  file 
an  abbreviated  reporting  form.  Of  the  23 
comments  received  on  this  proposal,  11 
supported  allowing  these  institutions  to 
file  abbreviated  schedules,  and  five 
commenters  favored  abbreviated 
schedules  for  all  highly-capitalized 
institutions  regardless  of  size.  Another 
four  commenters  suggested  that 
institutions  with  special  characteristics 
(e.g.,  those  in  diversified  holding 
company  structures,  and  those  with  in- 
house  interest  rate  risk  models)  be 
allowed  to  file  abbreviated  schedules. 
Three  commenters  argued  that  all 
institutions  should  file  the  standard 
Schedule  CMR. 

In  response  to  concerns  about 
reporting  burden,  the  OTS  decided  to 
exempt  small,  highly-capitalized 
institutions  fi-om  filing  the  standard 
Schedule  CMR.  These  institutions  will 
be  required,  however,  to  provide 
selected  information  in  the  manner 
determined  by  the  OTS.  The  OTS  will 
use  this  information  to  identify 
institutions  that  may  have  high  levels  of 
IRR  exposure.  Such  institutions  will  be 
required  to  file  Schedule  CMR  and  will 
then  be  subject  to  the  IRR  component. 

In  a  letter  dated  December  1, 1992,  the 
OTS  provided  a  general  exemption  horn 
Schedule  CMR  for  institutions  with  less 
than  $300  million  of  assets  that  also 
have  risk-based  capital  ratios  above  12 
percent.  The  OTS  nevertheless 
encourages  exempt  institutions  to  file 
the  standard  Schedule  CMR  because 
that  schedule  allows  OTS  to  generate 
institution-specific  IRR  Exposure 
Reports  that  can  be  used  by  institutions 
to  supplement  in-house  analysis  of  their 
exposure.  The  OTS  believes  that  these 
rep>orts  are  particularly  useful  to 
institutions  that  do  not  have  the  in- 
house  capability  to  monitor  their  IRR 
exposure.  Finally,  the  OTS  has 
explicitly  reserved  its  authority  to 
require  any  association  to  file  the 


standard  Schedule  CMR  and  become 
subject  to  the  IRR  component. 

5.  Cap  on  IRR  Compcment 

The  SNPRM  raised  the  issue  of 
whether  the  OTS  should  impose  a 
percentage  limit,  or  cap,  on  the  amount 
of  capital  that  an  institution  would  be 
required  to  hold  for  IRR  exposure. 

Eleven  commenters  favored  the 
imposition  of  a  cap.  Most  argued  that  a 
cap  would  either  dampen  quarter-to- 
quarter  variability  in  the  IRR  capital 
component  or  protect  some  institutions 
horn  potentially  excessive  capital 
requirements.  Six  commenters, 
however,  indicated  that  a  cap  would 
defeat  the  purpose  of  risk-based  capital 
requirements,  arguing  that  capital 
requirements  should  be  tied  to  the  level 
of  risk  undertaken  by  an  institution. 

The  OTS  is  concerned  that  a  cap 
would  introduce  the  wrong  incentives 
and  might  encourage  those  institutions 
with  the  greatest  IRR  exposure  to 
increase  their  exposure,  since  there 
would  be  no  additional  capital  charge 
once  the  cap  is  reached.  Consequently, 
the  final  rule  does  not  impose  an 
explicit  limit,  or  cap.  on  the  IRR 
component. 

6.  Step  Function 

In  the  SNPRM,  the  OTS  requested 
comment  on  how  best  to  translate  an 
institution’s  measured  IRR  into  an  IRR 
capital  component.  Comments  were 
specifically  requested  on  whether  that 
translation  should  be  accomplished 
with  the  use  of:  (a)  A  formula  such  as 
the  one  identified  in  the  proposed  rule; 
or  (b)  a  “step  function”  that  would  set 
different  capital  requirements  for 
different,  broadly  defined  risk 
categories.  Sixteen  of  the  19 
commenters  opposed  a  step  function, 
mostly  oh  the  grounds  that  it  would 
increase  the  complexity  of  the  capital 
rule.  The  OTS  does  not  believe  that  a 
step  function  offers  an  advantage  over 
the  formula  approach  and  has,  therefore, 
decided  to  use  a  formula  to  calculate  the 
IRR  component. 

7.  Default  IRR  Component 

Comment  was  requested  on  whether 
institutions  that  fail  to  submit  Schedule 
CMR  on  a  timely  basis  should  be  subject 
to  a  “default”  capital  charge.  While  a 
few  commenters  favored  a  default 
charge,  most  took  the  view  that  it  is 
more  appropriate  to  address  reporting 
failures  with  existing  sup>ervisory  and 
enforcement  tools.  The  OTS  agrees  that 
it  should  use  existing  supervisory  and 
enforcement  tools  (including  civil 
money  penalties)  to  ensure  compliance 
with  reporting  requirements. 


8.  Appeals  Process 

The  OTS  received  20  comments  on 
the  need  to  provide  institutions  with  an 
opportunity  to  appeal  their  IRR  capital 
component.  Thirteen  commenters  asked 
for  a  process  that  would  allow  for 
appeals  based  on  a  range  of  fetors, 
while  five  commenters  argued  that 
appeals  should  be  limited  to  narrowly 
defined  circumstances.  Two 
commenters  did  not  believe  an  appeals 
process  was  needed. 

Several  comments  were  also  received 
on  how  to  structure  an  appeals  process. 
Some  commenters  wanti^  appeals  to  be 
heard  by  the  OTS  regional  offices, 
others  recommended  that  they  be  heard 
by  the  OTS  staff  in  Washington.  DC 
Some  commenters  suggested  that  the 
OTS  establish  review  boards  consisting 
of  various  combinations  of  industry 
representatives,  OTS  personnel,  and 
personnel  from  other  bank  regulatory 
agencies. 

A  number  of  institutions  argued  that 
they  should  be  allowed  to  appeal  their 
measured  IRR  component  based  on  IRR 
exposure  estimates  produced  by  their 
internal  models.  Several  commenters 
noted  that  the  results  of  an  institution’s 
internal  model  may  be  more  accurate  for 
their  particular  institution  than  the  OTS 
Model. 

The  OTS  believes  that  an  appeals 
process  can  provide  the  OTS  staff  with 
valuable  insights  into  all  aspects  of  IRR 
and  can  help  to  ensure  that  the  IRR 
component  is  applied  in  a  fair  and 
equitable  manner.  Consequently,  the 
final  rule  provides  for  the  establishment 
of  an  appeals  process. 

To  minimize  the  administrative 
burden  of  appeals  and  to  discourage 
non-substantive  appeals,  grounds  for 
acceptable  appeals  will  be  limited.  The 
OTS  will  develop  guidelines  on  the 
appeals  process  that  will  be  issued  at  a 
later  date. 

While  there  may  be  some  merit  to 
using  the  results  of  an  institution’s 
internal  IRR  model  in  determining  its 
regulatory  capital  requirements,  there 
are  some  serious  concerns  with  this 
approach.  The  OTS  appeals  process  and 
any  reliance  on  the  results  of  an 
institution’s  own  model  for  determining 
its  IRR  component  will  need  to  be 
carefully  constructed  to  minimize  those 
concerns. 

First,  any  case  by  case  approach 
makes  it  difficult  to  treat  all  institutions 
on  an  equal  basis.  The  amount  of  capital 
that  an  institution  would  be  required  to 
hold  for  interest  rate  risk  exposure 
would  depend  on  the  architecture  of  an 
institution’s  model,  the  assumptions 
used  in  the  model,  tne  adequacy  of  the 
data  input,  emd  the  perceptions  of 
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examiners  about  the  model’s  results. 
Unless  the  OTS  evaluation  and 
monitoring  process  is  quite  thorough,  a 
case  by  case  approach  would  provide  an 
unfair  competitive  advantage  to  those 
institutions  with  models  that 
underestimate  risk  exposure. 

Second,  the  periodic  review  by 
examiners  of  an  institution’s  model,  its 
assumptions  and  IRR  exposure  results 
has  the  potential  of  becoming  a  costly, 
time  consuming  process,  wiui  much 
effort  being  spent  by  management  on 
convincing  examiners  of  the 
"correctness”  of  its  model  and 
assumptions.  Ultimately,  the  assessment 
of  a  capital  charge  for  interest  rate  risk 
could  become  a  negotiable  item  with  the 
amount  of  the  charge  dependent,  at  least 
in  part,  on  the  skills  of  the  negotiators, 
rather  than  the  IRR  exposure  of  the 
institution. 

Finally,  since  an  institution’s  IRR 
component  would  be  predicated  on  OTS 
acceptance  of  the  institution’s  exposure 
estimates,  the  institution  would  be  faced 
with  uncertainty  over  whether  OTS  will 
accept  the  results  each  quarter.  This 
uncertainty  could  hamper  the  capital 
planning  eRorts  of  management. 

The  OTS  will  use  its  best  efforts  to 
develop  a  workable  appeals  process  that 
will  consider  the  results  of  an 
institution’s  internal  model  where 
available  and  approved  as  adequate 
through  the  examination  or  appeals 
process.  Although  the  OTS  has  not  yet 
developed  criteria  for  this  process,  such 
criteria  will  likely  limit  the  OTS 
consideration  of  an  institution’s  results 
to  cases  where  such  results  are 
significantly  different  ft'om  those  of  the 
OTS  Model  and  where  they  would 
cause  a  material  difference  in  an 
institution’s  IRR  component. 
Consideration  would  also  likely  be 
limited  to  cases  where  OTS  is 
convinced  that  the  structure  of  the 
institution’s  model  will  provide  results 
that  are  at  least  as  good  as  the  OTS 
model,  the  assumptions  used  are 
conservative,  the  level  of  data 
aggregation  is  appropriate,  and  the 
results  are  calculated  in  a  manner 
consistent  with  the  OTS  model. 

9.  Prompt  Corrective  Action 

A  number  of  comments  addressed  the 
relationship  between  the  proposed  IRR 
component  and  the  capital  categories 
that  were  established  pursuant  to  the 
Prompt  Corrective  Action  (PCA) 
provisions  of  the  FDICIA.  The  PCA 
provisions  of  FDICIA  key  certain 
supervisory  actions  to  an  institution’s 
placement  within  one  of  five  capital 
categories.  The  five  categories  are 
defined  by  specific  risk-based  capital 
ratios  and  leverage  ratio  levels.  For 


example,  to  be  considered  "adequately 
capitalized,”  an  institution  must  have  a 
total  risk-based  capital  ratio  of  at  least 
8  percent,  a  Tier  1  risk-based  capital 
ratio  of  at  least  4  percent,  and  a  leverage 
ratio  of  at  least  4  percent. 

In  the  SNPRM,  the  OTS  asked  for 
comment  on  whether  the  risk-based 
capital  boundaries  for  the  PCA 
categories  should  be  redefined  once  an 
IRR  component  is  added  to  the  risk- 
based  capital  framework.  The  OTS 
received  17  comments  on  this  issue; 
eight  suggested  that  the  PCA  boimdaries 
be  changed  in  some  way  to  reflect  the 
addition  of  an  IRR  component  to  the 
risk-based  capital  framework,  while 
seven  recommended  leaving  them 
unchained. 

The  OTS  believes  the  most  sensible 
way  to  integrate  an  IRR  component  into 
the  risk-based  capital  framework,  given 
the  existing  PCA  categories,  is  to  treat 
the  IRR  component  as  a  deduction  fi'om 
capital,  leaving  the  PCA  boundaries 
undisturbed.  The  banking  agencies, 
which  have  not  yet  finalized  their 
interest  rate  risk  rule,  may  adopt  a 
different  approach.  If  they  do,  the  OTS 
will  consider  whether  competitive 
equality  considerations  should  cause  it 
to  follow  suit. 

10.  NPV  Above  Book  Capital 

Several  commenters  argued  that  an 
institution  should  not  be  required  to 
hold  additional  capital  for  interest  rate 
risk  if,  after  a  200-basis  point  shock,  its 
NPV  exceeds  book  capital  by  an  amount 
that  would  be  sufficient  to  cover  any 
applicable  IRR  component.  Other 
commenters  objected  to  basing  an  IRR 
component  on  the  change  in  an 
institution’s  estimated  net  portfolio 
value  (“NPV”)  on  the  grounds  that  such 
a  component  penalizes  institutions  with 
high  ratios  of  NPV-to-assets.  They  also 
noted  that  if  two  institutions  of  the  same 
size  experience  equal  percentage 
declines  in  NPV  due  to  an  interest  rate 
shock,  the  institution  with  the  larger 
ratio  of  NPV-to-assets  would  have  a 
larger  IRR  component. 

Lowering  or  eliminating  the  IRR 
component  for  institutions  for  which 
NPV  exceeds  book  capital  in  effect 
establishes  capital  requirements  based 
on  the  market  value  level  of  institutions’ 
capital  rather  that  the  value  of  capital  as 
reported  in  accordance  with  generally  ' 
accepted  accounting  principles.  While 
there  may  be  merit  to  adopting  capital 
requirements  that  are  based  on  market 
values,  the  drawbacks  to  such  an 
approach  are  well  known,  and 
opposition  to  market  value-based  capital 
standards  is  widespread. 

The  criticism  that  the  proposed  IRR 
component  penalizes  institutions  with 


relatively  high  ratios  of  NPV-to-assets 
vis-a-vis  institutions  with  lower  ratios 
also  has  merit.  One  approach  to 
addressing  this  criticism  would  be  to 
base  an  institution’s  IRR  component  on 
its  NPV-to-assets  ratio  after  a 
hypothetical  adverse  interest  rate  shock, 
such  that  institutions  with  ratios  below 
a  specified  level  would  be  subject  to  an 
IRR  component.  The  OTS  rejected  this 
approach  on  the  grounds  that  it  would 
be  tantamount  to  an  adoption  of  a 
market  value-based  capital  requirement. 

The  advantages  and  disadvantages 
associated  with  having  capital  standards 
based  on  market  values  pose  issues 
distinct  fit>ni  the  measmrement  and 
assessment  of  an  IRR  component.  The 
levels  of  NPV  before  and  after  the  rate 
shock  reflect  past  economic  changes. 

The  difference  between  pre-  and  post¬ 
shock  levels  of  NPV  measure  the  risk  of 
future  changes  in  interest  rates.  As  a 
result,  the  question  of  whether  to  adopt 
capital  standards  based  on  the  market 
value  level  of  capital  should  be 
addressed  separately  in  conjunction 
with  the  banking  regulators. 

B.  Comments  on  Methodology 
1.  Credit  Quality  Concerns 

Two  commenters  stated  that  the  OTS 
Model  does  not  accurately  measure 
interest  rate  risk  because  it  does  not  take 
account  of  the  credit  quality  of 
individual  assets.  The  OTS  recognizes 
that  the  model  does  not  measure 
changes  in  credit  quality  that  might 
result  from  an  increase  or  decrease  in 
interest  rates;  nor  does  it  take  into 
account  credit  quality  differences 
within  a  specific  type  of  asset  class  (j.e., 
the  Model  does  not  assess  the  credit 
quality  of  individual  assets).  The  Model 
does,  however,  take  account  of  the 
generic  credit  quality  differences  among 
major  types  of  assets.  For  example,  it 
uses  a  higher  discount  rate  for  consumer 
loans  than  for  mortgages. 

The  OTS  could  make  further 
refinements  to  the  Model  to  take 
account  of  differences  in  credit  quality. 
However,  while  such  refinements  would 
have  some  effect  on  NPV,  they  would  be 
unlikely  to  have  a  significant  effect  on 
the  sensitivity  of  NPV  to  changes  in 
interest  rates.  In  this  regard,  it  is 
important  to  note  that  the  purpose  of  the 
01 S  Model  is  to  measure  the  sensitivity 
of  NPV  to  changes  in  interest  rates  and 
not  the  level  of  NPV  itself. 

Consequently,  the  OTS  believes  that 
requiring  institutions  to  report  detailed 
information  on  the  credit  quality  of  each 
of  type  of  assets  valued  by  the  OTS 
Model  would  impose  an  additional 
reporting  burden  on  the  industry  that 
would  not  be  outweighed  by 
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improvements  in  the  ability  of  the 
M(^el  to  measure  sensitivity  (i.e.,  the 
change  in  NPV  due  to  a  change  in 
interest  rates). 

2.  Cost  of  Funds  Indices 

Several  institutions  urged  the  OTS  to 
modify  the  proposed  method  of 
projecting  the  cost  of  funds  index 
(COFI)  that  is  used  to  estimate  the  value 
of  COFI  ARMS.  These  commenters 
suggested  an  approach  where  the  future 
value  of  the  index  would  be  based  on 
the  projected  level  of  each  of  the  index’s 
constituent  interest  rates,  weighted  by 
the  share  of  the  related  liability  in  the 
11th  District  COFI.  This  approach 
would  involve  projecting  future  interest 
rates  on  each  type  of  liability  as  well  as 
that  liability’s  future  share  of  total 
liabilities  over  the  remaining  life  of  the 
COFI  ARM.  These  institutions  contend 
that  because  there  is  no  connection  in 
the  Model  between  the  projected  cost  of 
liabilities  and  the  projected  value  of  the 
COFI  over  the  life  of  the  mortgage, 
institutions  holding  significant  volumes 
of  COFI  ARMS  are  disadvantaged 
because  the  hedging  effect  of  their 
liabilities  is  not  accounted  for. 

The  OTS  believes,  however,  that  the 
approach  suggested  by  these  institutions 
is  not  compatible  with  the  NPV 
approach  to  measiiring  interest  rate  risk. 
The  NPV  approach  estimates  the 
interest  rate  sensitivity  of  only  existing 
assets  and  liabilities  and  does  not 
project  the  composition  of  the  liabilities 
portfolio  into  the  future.  Therefore, 
while  the  model  could  project  the  COF 
index  in  the  manner  suggested,  no 
connection  can  be  made  between  the 
cost  of  future  liabilities  and  the  COF 
index. 

The  OTS  recognizes  that  the  approach 
suggested  by  these  institutions  may  be 
appropriate  when  analyzing  the 
sensitivity  of  net  interest  income,  where 
assumptions  must  be  made  about  how 
maturing  assets  and  liabilities  are 
replaced  and  in  which  a  connection  can 
be  made  between  the  cost  of  liabilities 
and  the  index  over  several  years. 

3.  Adjustable  Rate  Mortgages 

Fifteen  commenters  claimed  that  the 
OTS  Model  overestimated  the  interest- 
rate  sensitivity  of  adjustable  rate 
mortgages  (ARMs).  They  argued  that  the 
proposed  methodology  of  using  implied 
forward  rates  to  project  future  short¬ 
term  rates  may  cause  lifetime  and 
periodic  caps  of  ARMs  to  be  reached 
more  often  or  sooner  than  is 
appropriate,  thus  overestimating  the 
sensitivity  of  ARMs  to  changes  in 
interest  rates.  Some  commenters 
suggested  that  the  Model  be  changed  to 
incorporate  the  assumption  that  short¬ 


term  interest  rates  remain  unchanged 
over  a  30-year  horizon. 

The  OTS  believes  that  the  use  of 
implied  forward  rates  is  consistent  with 
bo^  financial  theory  and  market 
practice.  It  is  widely  accepted  that  the 
term  structure  of  interest  rates  reflects 
available  information,  including 
expectations  about  future  interest  rates. 
Moreover,  implied  forward  rates  are 
widely  used  in  the  pricing  of  financial 
instruments.  Accordingly,  the  Model 
will  continue  to  use  forward  rates  to 
project  interest  rates. 

4.  Prepayment  Rates 

Several  institutions  recommended 
that  the  OTS  collect  institution-specific 
mortgage  prepayment  rate  data  to  use  in 
estimating  the  interest  rate  sensitivity  of 
mortgages.  Despite  the  arguments  made 
to  support  this  recommendation,  the 
OTS  believes  that  such  an  approach 
would  increase  the  reporting  burden  on 
institutions  cmd  increase  the  complexity 
of  the  OTS  Model.  Moreover,  it  is  not 
clear  that  the  historical  prepayment 
experience  on  an  institution’s  portfolio 
of  mortgages  is  taken  into  consideration 
in  determining  prices  that  it  can  obtain 
for  its  mortgages  in  the  secondary 
mortgage  market.  Rather,  market  prices 
are  typically  based  on  national 
prepayment  rate  estimates  of  market 
participants. 

Two  institutions  objected  to  the 
assumption  in  the  OTS  Model  that 
multifamily  loans  experience  zero 
prepayments.  The  OTS  incorporated 
this  assumption  into  the  Model  as  a 
result  of  discussions  with  industry 
representatives  who  advised  that  most 
multifamily  loan  contracts  contain 
prepayment  lock-out  periods  and 
prepayment  penalties  that  operate  to 
minimize  prepayments  on  these  loans. 
Although  the  OTS  recognizes  that  the 
zero  prepayment  assumption  may  result 
in  overestimation  of  the  duration  on 
some  multifamily  loans,  particularly 
fixed-rate  loans  and  adjustable-rate 
loans  that  are  at  or  near  their  caps  or 
floors,  the  OTS  does  not  have  sufficient 
statistical  evidence  to  modify  its 
assumption  at  this  time.  OTS  may, 
however,  modify  this  assumption  at  a 
later  date  if  it  finds  that  adjustable-rate 
multi  family  loans  without  lock-out 
periods  or  prepayment  penalties  are 
more  typical. 

One  institution  recommended  that  the 
OTS  use  different  prepayment 
assumptions  for  current-  and  lagging- 
index  ARMs.  OTS  did  not  accept  this 
recommendation  because  the  small 
amount  of  published  research  that  is 
available  on  ARM  prepayments  did  not 
provide  sufficient  information  on  which 
to  estimate  separate  functions  for 


current-  and  lagging-index  ARMs.  The 
OTS  may  modify  this  aspect  of  the 
model  at  a  later  date  if  it  obtains 
information  that  would  permit 
estimation  of  separate  functions  for  the 
two  types  of  ARMs. 

5.  Servicing 

Several  commenters  stated  that  "off- 
balance  sheet”  servicing  rights  should 
be  excluded  from  the  calculation  of  the 
IRR  component.  Commenters  stated  that 
because  such  servicing  rights  are  not 
reflected  on  an  institution’s  balance 
sheet,  any  loss  in  their  economic  value 
due  to  a  change  in  interest  rates  does 
not  adversely  effect  book  capital  and 
should  therefore  be  ignored  in 
calculating  the  IRR  component. 

While  it  is  true  that  the  economic 
value  of  off-balance  sheet  servicing  is 
not  recognized  in  the  book  capital 
accounts  of  an  institution,  it  does  not 
necessarily  follow  that  a  potential  loss 
in  the  economic  value  of  these  items 
due  to  interest  rate  changes  should  be 
ignored  in  determining  capital 
requirements.  The  OTS  believes  that 
measuring  the  change  in  economic 
value  of  a  financial  instrument  due  to  a 
change  in  interest  rates  is  an  appropriate 
way  to  measure  interest  rate  sensitivity 
regardless  of  whether  the  instrument  is 
an  on-balance-sheet  item  or  an  off- 
balance-sheet  item.  Hence,  instruments 
such  as  loan  commitments  and  swaps 
are  included  in  the  calculation  of  NPV. 
Therefore,  the  OTS  does  not  agree  that 
it  is  appropriate  to  ignore  the  interest 
rate  sensitivity  of  off-balance  sheet 
servicing  rights  simply  because  the  loss 
in  their  economic  value  would  not 
result  in  a  corresponding  loss  in  book 
capital. 

The  OTS  received  36  comments  on 
the  NPRM  suggesting  changes  to  the 
methodology  used  to  value  mortgage 
servicing  assets.  Many  commenters 
suggested  including  ancillary  income  in 
the  valuation  methodology.  The  OTS 
adopted  this  suggestion.  Other 
commenters  recommended  that  the  OTS 
distinguish  between  excess  servicing 
and  purchased  mortgage  servicing.  The  , 
OTS  believes,  however,  that  the 
accounting  distinction  between  these 
assets  is  irrelevant  to  estimating 
economic  value,  and  therefore  did  not 
adopt  this  recommendation. 

Several  commenters  suggested  that 
the  OTS  Model  use  institution-specific 
servicing  cost  estimates  to  value 
mortgage  servicing  rights.  The  OTS 
maintains  that  an  institution’s  own  cost 
of  servicing  is  not  relevant  to  the  market 
value  of  its  servicing  portfolio.  Rather, 
the  market  value  is  determined  by  the 
cost  that  the  typical  buyer  in  the  market 
would  expect  to  incur  to  service  the 
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portfolio.  For  this  reason,  the  OTS 
model  uses  an  average  servicing  cost 
assumption  obtained  through  an  annual 
survey  conducted  by  the  Mortgage 
Bankers  Association. 

6.  Mortgage  Loan  Commitments 

Two  commenters  addressed  the 
proposed  methodology  for  estimating 
the  interest  rate  sensitivity  of  mortgage 
loan  commitments.  They  stated  that  the 
proposed  200  basis  point  shock  is 
unduly  harsh  on  mortgage  commitments 
because  it  Gails  to  recognize  that  many 
institutions  adjust  their  hedge  positions 
daily  in  response  to  changes  in  market 
conditions.  While  this  point  has  merit, 
it  should  be  understood  that 
management  responses  to  changes  in 
market  conditions  will  vary  widely  and 
cannot  be  predicted  by  the  OTS.  The 
NPV  measure  does  not,  therefore, 
incorporate  possible  changes  in 
portfolio  composition  or  hedge 
positions  that  institutions  may 
undertake  as  a  result  of.  or  in 
anticipation  of,  changes  in  interest  rates 
or  other  factors.  As  described  in 
Appendix  A,  however,  the  OTS  has 
modified  the  methodology  that  will  be 
used  to  estimate  the  sensitivity  of 
mortgage  loan  commitments  in  such  a 
way  as  to  reduce  the  Model’s  estimates 
of  the  sensitivity  of  such  commitments. 

7.  Core  Deposits 

A  few  institutions  suggested  that  the 
OTS  collect  core  deposit  decay  rates 
fi-om  each  institution  instead  of  using 
global  decay  rate  assumptions  to 
estimate  core  deposit  values  and 
sensitivities.  The  OTS  recognizes  that 
decay  rates  are  likely  to  vary  across 
institutions.  In  addition,  the  OTS  also 
understands  that  few  institutions  have 
accumulated  the  necessary  historical 
data  to  permit  accurate  estimation  of 
their  deposit  decay  rates  or  core  deposit 
values. 

To  address  these  concerns,  the  OTS 
designed  Schedule  CMR  so  that  • 
institutions  that  wish  to  report  the  data 
needed  by  the  OTS  to  estimate 
individual  decay  rates  may  do  so.  After 
accumulating  several  quarters  of  data, 
the  OTS  will  attempt  to  use  these  data 
to  estimate  decay  rates  for  those 
institutions  that  report  them.  Until  then, 
the  Model  will  continue  to  use  global 
decay  rate  assumptions. 

Other  institutions  suggested  that  they 
be  permitted  to  provide  the  OTS  with 
their  estimates  of  the  economic  value  of 
their  core  deposits.  To  ensure 
consistency  in  the  valuation  of  core 
deposits,  the  OTS  will  continue  to 
estimate  the  value  of  core  deposits  for 
all  institutions. 


8.  Duration  of  Equity  Securities 

Some  commenters  questioned  the 
assumption  that  the  OTS  Model  uses  to 
estimate  the  interest  rate  sensitivity  of 
investments  in  equity  securities.  The 
Model  assumes  that  equities  have  an 
interest  rate  elasticity  of  4.5.  As  with 
other  assumptions  used  in  the  Model, 
the  OTS  based  this  estimate  on  available 
information.  The  OTS  will  consider  any 
additional  information  it  obtains  in  the 
future  that  may  have  a  bearing  on  the 
validity  of  this  assumption.  Given  the 
relatively  small  volume  of  investments 
in  equity  securities  by  the  industry, 
however,  this  assumption  is  not 
expected  to  have  a  material  impact  on 
the  measured  interest  rate  sensitivity  of 
institutions. 

9.  Discounting  Liabilities 

In  the  SNPRM,  the  OTS  proposed 
using  the  London  Interbank  Offered 
Rate  (LIBOR)  to  discount  all  liability 
cash  flows.  One  institution  remarked 
that  LIBOR  is  not  an  appropriate 
discount  rate  for  all  liabilities.  The  OTS 
agrees  that  discount  rates  for  liabilities 
should  reflect  differences  in  risk  that  the 
liabilities  pose  for  holders  of  such 
liabilities.  The  discount  rate  used  to 
value  federally  insured  deposits  should 
be  less  than  used  to  value  uninsured 
deposits  and  other  liabilities.  Because 
most  of  the  deposits  of  savings 
associations  are  federally  insured,  the 
OTS  has  decided  to  discount  cash  flows 
associated  with  all  deposits  using  the 
yield  on  secondary  market  certificates  of 
deposit  (as  in  the  existing  the  OTS 
Model),  while  other  liabilities  (except 
for  mortgage  related  escrow  deposits) 
will  be  discounted  by  LIBOR,  which  is 
consistent  with  their  uninsured  status. 

C.  Other  Comments 

1.  Risk- Weight  on  Mortgage  Derivatives 

In  the  SNPRM,  the  OTS  requested 
comment  on  whether  all  agency- 
sponsored  mortgage  derivative 
securities  should  be  assigned  a  20 
percent  risk-weight  once  an  IRR 
component  is  added  to  the  risk-based 
capital  rule.  At  present,  stripped- 
mortgage  backed-securities  (i.e., 
interest-only  and  principal-only  strips) 
and  mortgage  derivatives  with  “residual 
characteristics”  are  placed  in  the  100 
percent  risk-weight  category.  Although 
these  securities  generally  have  the  same 
degree  of  credit  risk  as  the  mortgage 
pass-through  securities  from  which  they 
are  created,  they  are  currently  placed  in 
the  100  percent  risk  category  because 
they  typically  have  more  price  risk,  or 
interest  rate  risk,  than  mortgage  pass¬ 
through  securities. 


Of  the  24  comments  received  on  the 
issue,  17  commenters  favored  a  lower 
credit  risk-weight  for  these  securities, 
while  five  favored  a  lower  risk-weight 
for  some,  but  not  all.  of  these  mortgage 
derivatives.  Several  commenters  noted 
that  mortgage  derivatives  can  be  used 
effectively  to  lower  interest  rate  risk  and 
that  placing  them  in  the  100  percent  risk 
category  not  only  mis-classifies  their 
credit  risk  but  discourages  institutions 
from  using  them  to  reduce  their  risk 
exposure. 

In  general,  the  OTS  agrees  that  the 
risk-weights  assigned  to  derivatives 
should  reflect  cr^it  risk  rather  than 
price  risk.  The  OTS  also  believes  that  it 
is  appropriate  to  lower  the  risk-weights 
once  the  IRR  component  is  fully 
incorporated  into  the  risk-based  capital 
framework.  Accordingly,  the  final  rule 
amends  the  risk-based  capital  rule  to 
place  all  "high-quality  mortgage- 
derivatives.”  «  with  the  exception  of 
CMO  and  REMIC  residuals,  in  the  20 
percent  risk-weight  category.  The  OTS 
believes  that  CMO  and  REMIC  residuals 
should  remain  in  the  100  percent  risk- 
category  because  it  is  difficult  to 
measure  the  price  risk  associated  with 
these  instruments.  The  OTS  also  intends 
to  rescind  Thrift  Bulletin  38  (TB  38)  on 
July  1, 1994 — the  date  on  which 
'institutions  that  are  subject  to  an  IRR 
component  will  first  be  required  to  hold 
capital  for  IRR.  TB  38  discusses  the  risji- 
based  capital  requirements  for 
collateralized  mortgage  obligations  with 
residual  characteristics. 

2.  Leverage  Ratio 

Eight  commenters  addressed  the  issue 
of  whether  the  minimum  leverage  ratio 
requirement  should  be  lowered  or 
eliminated  when  an  IRR  component  is 
added  to  the  risk-based  capital 
framework.  Seven  commenters  urged 
the  OTS  either  to  lower  or  eliminate  the 
leverage  ratio,  while  one  suggested  that 
any  decision  on  this  issue  be  deferred 
until  the  IRR  component  has  been  in 
place  for  several  reporting  cycles,  OTS 
agrees  that  the  leverage  ratio  should  be 
reduced  or  eliminated  when  an  IRR 
component  is  incorporated  into  the  risk- 
based  capital  framework.  Accordingly, 
the  OTS  plans,  by  separate  notice  and 
comment  rulemaking,  to  reduce  the 
minimum  leverage  ratio  requirement 
applicable  to  savings  associations  to  3 
percent,  from  the  current  level  of  4 
percent,  on  July  1,  1994. 


A  A  high-quality  mortgage-derivative  is  defined  as 
any  mortgage-derivative  that  meets  the  definition  of 
a  "high-quality  mortgage-related  security"  under  12 
CFR  567.1  (k).  Section  567.1  (k)  generally  defines 
certain  mortgage-related  securities  and  certain 
mortgage-backed  securities. 
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3.  Data  Collection 

As  a  result  of  comments  received  on 
the  NPRM,  the  OTS  has  made  a  number 
of  substantive  changes  to  the  reporting 
form  that  it  uses  to  gather  data  needed 
to  measure  interest  rate  risk.  The  new 
reporting  form.  Schedule  CMR,  was 
introduced  in  March  1993.  Schedule 
CMR  collects  data  in  a  less  aggregated 
manner  than  the  old  form,  which  should 
result  in  more  accurate  interest  rate  risk 
estimates  than  were  possible  with  the 
old  form.  Many  of  these  changes  were 
made  in  response  to  comments  by 
institutions. 

The  most  noteworthy  changes  to  the 
reporting  form  were  changes  in  the 
reporting  of  mortgages  and  off-balance 
sheet  instruments.  On  Schedule  MR  (the 
previous  reporting  form),  all  fixed-rate 
single  family  mortgage  loans  and 
securities  were  grouped  together.  On  the 
new  form,  institutions  report  mortgage 
loans  and  securities  separately.  They 
also  report  fixed-rate  30-year,  15-year, 
and  balloon  mortgages  separately. 

Similarly,  in  the  off-balance  sheet 
section  of  the  old  form,  institutions 
aggregated  positions  that  had  similar  but 
not  identical  characteristics.  The  new 
form  collects  off-balance  sheet  data  in  a 
way  that  permits  institutions  to  list  their 
off-balance  sheet  positions  individually. 
Not  only  does  this  approach  simplify 
the  reporting  of  these  positions,  it 
requires  OTS  to  make  fewer 
assumptions  about  the  nature  of  the 
positions  being  reported  in  estimating 
their  value. 

4.  TB-13 

The  proposal  would  have 
incorporated  Thrift  Bulletin  13  (TB-13), 
which  provides  guidance  on  the 
responsibilities  of  boards  of  directors 
and  management  regarding  interest  rate 
risk,  into  the  regulation.  Four 
commenters  supported  that  approach. 
The  guidance  is  broadly  descriptive  of 
the  appropriate  focus  and  objectives  that 
should  guide  directors  and  managers  in 
ensuring  effective  management  of  the 
institution’s  interest  rate  risk;  it  does  not 
contain  a  set  of  prescriptive  norms. 
Accordingly,  the  OTS  has  concluded 
that  a  thrift  bulletin  is  a  more 
appropriate  vehicle  for  implementing  it. 

5.  Model  Proposed  by  Banking  Agencies 

In  August  1992,  the  Federal  bank 
regulatory  agencies  published  an 
advance  notice  of  proposed  rulemaking 
outlining  a  model  that  they  proposed  to 
use  to  calculate  the  IRR  component  that 
would  be  applicable  to  commercial 
banks  ("the  bank  model”).  The  OTS 
received  26  comments  discussing  the 
proposed  bank  model.  Of  these  26 


comments,  three  indicated  a  preference 
for  the  proposed  bank  model.  Ten 
commenters  favored  the  OTS  model  and 
thirteen  commenters  suggested  that  the 
OTS  and  the  banking  agencies  use  the 
same  model.  Some  commenters  noted 
that  the  bank  model  was  less  complex 
and  required  less  input  data  than  the 
OTS  model,  imposing  a  lighter  reporting 
burden  on  the  commercial  banks. 
Commenters  that  favored  the  OTS 
model  generally  indicated  that  it  would 
provide  more  reliable  estimates  of 
interest  rate  risk  for  savings  associations 
than  would  the  proposed  bank  model. 

The  OTS  has  decided  to  retain  the 
basic  approach  outlined  in  the  SNPRM 
rather  than  adopt  the  bank  regulators’ 
approach  because  of  the  potentially 
greater  interest  rate  risk  inherent  in 
long-term  mortgage  lending  that  is  the 
dominant  typye  of  asset  in  thrift 
portfolios.  The  OTS  is  mindful,- 
however,  of  the  need  for  a  level  playing 
field  for  savings  associations,  savings 
banks,  and  commercial  banks  when 
engaging  in  similar  activities.  After  the 
banking  agencies  have  finalized  their 
interest  rate  risk  regulations,  OTS  will 
consider  modifying  its  rule  to  improve 
consistency  where  that  can  be 
accomplished  without  significantly 
compromising  the  safety  and  soundness 
protection  provided  by  the  OTS 
approach  to  measuring  interest  rate  risk 
and  establishing  an  IRR  component. 

6.  Use  of  Liquidation  Concept 

Several  institutions  objected  to  the 
proposed  NPV  measure  because  they 
view  NPV  as  a  liquidation  concept  that 
ignores  franchise  value.  NPV  is  the 
aggregate  value  of  an  institution’s 
existing  assets,  liabilities,  and  off- 
balance  sheet  contracts.  Franchise 
value,  on  the  other  hand,  is  the  value  an 
institution  is  expected  to  derive  from 
future  business  that  has  not  yet  been 
generated  or  reflected  on  its  balance 
sheet. 

Although  the  NPV  measure  includes 
some  components  of  franchise  value 
such  as  that  derived  through  the 
relationship  with  existing  retail 
depositors,  it  does  not  include  all  parts 
of  franchise  value.  The  failure  of  the 
OTS  Model  to  take  account  of  all 
components  of  franchise  value  does  not 
imply  that  such  components  are 
irrelevant,  only  that  they  are  difficult  to 
measure.  Franchise  value  is  even  more 
assumption-driven,  and  hence  more 
difficult  to  estimate,  than  the  sensitivity 
of  NPV  because  it  depends  on  future 
business  decisions.  Moreover,  it  should 
be  stressed  that  the  purpose  of  the  OTS 
Model  is  to  measure  interest  rate  risk 
exposure — not  liquidation  value. 


IV.  Description  of  Rule 

Credit  Risk  Component  of  Current  Rule 
Covers  “Normal”  IRR 

As  a  result  of  comments  received  on 
the  December  1990  Proposal  and 
discussions  with  the  bank  regulatory 
agencies,  OTS  has  decided  not  to 
change  the  credit  risk  component  for 
savings  associations;  it  thus  remains  at 
8  percent  of  risk-weighted  assets.  The 
consensus  among  federal  banking  and 
thrift  regulators  is  that,  at  this  level,  the 
credit  risk  component  is  sufficient  to 
cover  a  "normal”  amount  of  IRR.  OTS 
has,  therefore,  adopted  the  "outlier 
approach”  (proposed  by  both  the  OTS 
and  the  banking  agencies)  to  incorporate 
an  IRR  component.  Under  this 
approach,  only  institutions  with  more 
than  a  normal  amount  of  interest  rate 
risk  are  required  to  maintain  extra 
capital  for  interest  rate  risk. 

-  Description  of  the  IRR  Component 

This  rule  incorporates  an  IRR 
component  into  OTS’s  risk-based  capital 
rule.  The  IRR  component  is  a  dollar 
amount  that  will  be  deducted  from  total 
capital  for  the  purpose  of  calculating 
institutions’  risk-based  capital 
requirements.  The  IRR  component  is 
equal  to  one-half  the  difference  between 
an  institution’s  "measured  exposure” 
and  a  "normal”  level  of  exposure, 
described  below. 

An  institution’s  interest  rate  risk 
exposure  will  be  measured  in  terms  of 
the  sensitivity  of  its  Net  Portfolio  Value 
(NPV)  to  changes  in  interest  rates.  The 
OTS  will  calculate  changes  in  an 
association’s  NPV  based  on  financial 
data  submitted  by  the  association  on 
Schedule  CMR  of  the  Thrift  Financial 
Report  and  using  the  OTS  Model 
described  in  appendix  A. 

An  association’s  "Measured  Interest 
Rate  Risk”  (Measured  IRR)  will  be 
expressed  as  the  change  that  occurs  in 
its  NPV  as  a  result  of  a  hypothetical  200 
basis  point  increase  or  decrease  in 
interest  rates  (whichever  leads  to  the 
lower  NPV)  divided  by  the  estimated 
economic  value  (present  value)  of  its 
assets.7  An  institution  with  a  “normal" 
level  of  interest  rate  risk  is  defined  as 
one  whose  Measured  IRR  is  less  than  2 
percent,  as  estimated  by  the  OTS  Model. 
Only  institutions  whose  Measured  IRR 
exceeds  2  percent  will  be  required  to 
maintain  an  IRR  component. 


’’  When  the  3-inonlh  Treasury  bond  equivalent 
yield  falls  below  4  percent,  the  lecrease  (or 
downward  shock)  will  be  modified  to  be  equal  to 
one-half  of  such  Treasury  rate. 
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Calculation  of  Changes  in  Net 
Portfolio  Value.  The  general  formula  for 
cx)mputing  NPV  is: 

NPV=Present  value  of  expected  cash  inflows 
from  existing  assets  minus  the  present 
value  of  expected  cash  outflows  firom 
existing  liabilities  plus  the  present  value 
of  net  expected  cash  inflows  firom 
existing  off-balance  sheet  contracts. 

Changes  in  NPV  are  calculated  using 
the  following  steps. 

Step  1:  The  savings  association’s 
“base  case”  NPV  will  be  estimated  at 
the  end  of  the  quarter.  Present  value 
estimates  will  ^  based  on  the  level  of 
interest  rates  at  the  quarter-end  date. 
This  is  referred  to  as  the  “base  case" 
interest  rate  scenario. 


Step  2:  The  effect  of  an  immediate 
parallel  upward  shift  in  the  term 
structure  of  interest  rates  (i.e.,  the  zero- 
coupon  Treasury  yield  curve)  on  the 
association’s  NPV  will  be  estimated  by 
adding  200  basis  points  to  the  quarter- 
end  interest  rates  and  recalculating  the 
association’s  NPV.  Such  an  immediate 
parallel  shift  in  interest  rates,  in  either 
the  upward  or  downward  direction,  is 
hereafter  be  referred  to  as  an  "interest 
rate  shock." 

Step  3:  If  the  3-month  Treasury  bill 
rate  at  quarter-end  is  4  percent  or  above, 
the  effect  of  a  downward  interest  rate 
shock  on  the  association’s  NPV  will  be 
estimated  by  subtracting  200  basis 
points  from  quarter-end  interest  rates 
€md  recalculating  the  association’s  NPV. 


If  the  3-month  Treasury  bill  rate  is 
below  4  percent,  however,  the 
downward  rate  shock  will  be  equal  to 
one-half  the  value  of  the  3-month  bill 
rate  (e.g.,  150  basis  points  if  the  3-month 
bill  rate  is  3  percent). 

Step  4:  The  decline  in  NPV  will  be 
determined  by  taking  the  lesser  of  the 
NPVs  in  the  two  (shocked)  rate 
scenarios  compute  in  Steps  2  and  3 
and  subtracting  it  frt)m  the  base  case 
NPV  computed  in  Step  1. 

Computation  of  the  IBB  Capital 
Component 

An  institution’s  Measured  IRR  is 
equal  to  the  change  in  its  NPV  divided 
by  the  estimated  present  value  of  its 
assets.  That  is. 


Measured  IRR  = 


NPVb3^-NPV^200 
PV  of  AssetSpase 


The  "normal"  level  of  IBB  is  defined 
as  a  decline  in  NPV  equal  assets  due  to 
a  200  basis  point  shock  to  interest  rates. 


The  amount  of  capital  (i.e.,  IRR 
component)  an  institution  will  be 
required  to  maintain  will  be  calculated 


as  one-half  of  the  difference  between  its 
Measured  IRR  and  2  percent,  multiplied 
by  the  present  value  of  its  assets; 


(Measured  IRR  -  .02) 

IRR  Component  =  ^ - - - -  x  PV  of  AssetSgas^ 


For  example,  suppose  that  the  OTS 
produces  the  following  estimates  for  an 
institution.  Its  base  case  NPV  is  $10 
million,  and  NPV  rises  to  $12  million  in 
the  -  200  basis  point  scenario  and  fells 
to  $7  million  in  the  ■f200  basis  point 
scenario.  The  estimated  present  value  of 


the  institution’s  assets  in  the  base  case 
is  $100  million. 

This  institution’s  IRR  component 
would  be  $0.5  million  and  is  calculated 
as  follows; 

1.  The  relevant  interest  rate  scenario 
for  computing  the  IRR  component  is  the 

XX  NPVB,se-NPV.20 

Measured  IRR  = - - +20 

PV  of  AssetSpase 


($10-$7)_  $3 
$100  “  $100 


•>■200  basis  point  one,  because  it  results 
in  a  lower  I^V  than  the  -  200  basis 
point  scenario  (in  which  NPV  is 
projected  to  increase). 

2.  The  institution’s  Measured  IRR  is  3 
percent; 


=  0.03  or  3% 


3.  Because  its  Measured  IRR  exceeds  association  would  be  subject  to  an  IRR 
the  2  percent  normal  level,  this  component,  calculated  as  follows; 
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^  (Measured  1RR-. 02) 

IRR  Component  =  ^ x  PV  of  AssetSB^j^ 


(.03-.02) 

2 


x$100  =  — x$100 
2 


=  $.S  million 


Thus,  the  institution  would  have  an  IRR 
component  of  $.5  million  deducted  from 
total  capital.  Following  that  deduction, 
the  institution  would  be  required  to 
have  capital  of  at  least  8%  of  risk 
weighted  assets. 

Effective  Date  and  Two  Quarter  "Lag" 

The  IRR  component  will  be  computed 
on  a  quarterly  basis.  The  capital 
requirement  for  interest  rate  risk 
purposes  will  have  an  effective  "lag”  of 
two  quarters  and,  thus,  the  requirement 
would  go  into  effect  on  the  first  day  of 
the  third  quarter  following  the  Schedule 
CMR  on  which  the  IRR  component  was 
calculated.  For  example,  an  interest  rate 
risk  component  based  on  December  31, 
1993  data  would  become  effective  on 
July  1, 1994. 

If  an  association  is  successful  in 
reducing  its  IRR  component  prior  to  the 
effective  date,  then  the  component  will 
be  lowered  to  that  amount.  For  example, 
if  an  institution’s  IRR  component  of  $.5 
million  based  on  June  30  Schedule  CMR 
data  declines  to  $.4  million  based  on 
September  31  Schedule  CMR  data,  the 
institution’s  IRR  component  effective  on 
January  1  of  the  following  year  would  be 
$.4  million,  not  $.5  million.  If,  however, 
the  component  is  greater  using 
September  31  data  than  using  June  30 
data,  the  IRR  component  on  January  1 
would  be  $.5  million.  The  higher 
component  required  by  September  data 
would  not  take  effect  until  April  1. 

Actual  Implementation  Date 

The  first  date  that  the  component  will 
be  deducted  horn  total  capital  under 
this  rule  will  be  July  1, 1994,  based  on 
the  IRR  component  calculated  using 
data  as  of  December  31, 1993. 

Small  Hi^Iy  Capitalized  Institution 
Exemption 

Small,  highly  capitalized  institutions 
ure  exempt  fr'om  filing  Schedule  CMR 
and  are  not  subject  to  the  IRR 
component.  These  institutions  will  be 
required  to  provide  selected  information 
in  the  manner  determined  by  the  OTS. 
The  information  will  be  used  to  identify 
institutions  that  have  potentially  high 


interest  rate  risk.  Such  institutions  may 
be  required  in  the  future  to  file 
Schedule  CMR. 

To  qualify  for  the  exemption,  an 
association  must  have  less  than  $300 
million  in  assets  and  a  risk-based  capital 
ratio  in  excess  of  12  percent.  ’The 
Director,  or  his  designee,  retains  the 
discretion  to  require  any  otherwise 
qualifying  institution  to  file  Schedule 
CMR  if  there  is  a  reason  to  be  concerned 
about  the  institution.  Any  such 
institution  would  then  be  subject  to  the 
IRR  component. 

Authority  of  the  Director  To  Waive  or 
Defer  the  Component 

The  final  rule  provides  explicit 
authority  for  the  Director  of  the  OTS,  or 
his  designee,  to  waive  or  defer  an 
institution’s  IRR  component  on  a  case- 
by-case  basis.  The  Director  has  not, 
however,  retained  the  authority  to  lower 
the  IRR  component,  except  as  the  result 
of  a  successfril  appeal  by  an  institution. 
An  association  may  request  a  waiver  or 
deferral,  if  the  association  has  taken 
meaningful  steps  to  reduce  or  control  its 
interest  rate  risk  exposure  that  are  likely 
to  result  in  a  substantially  lower  IRR 
component  based  on  more  recent  data. 
For  example,  if  an  association’s  IRR 
component  is  scheduled  to  become 
effective  on  July  1,  but  during  May  the 
association  completes  a  transaction  that 
the  Regional  Director  believes  will 
result  in  a  substantially  lower  IRR 
component  based  on  June  30  data,  the 
effective  date  may  be  deferred  until  June 
30  NPV  results  are  available. 

Appeals  Process 

The  OTS  will  permit  appeals  of  an 
association’s  IRR  component.  The 
details  of  the  appeals  process  will  be 
included  in  guidelines  to  be  issued  by 
the  OTS  at  a  later  date.  'The  agency 
anticipates  that  successful  appeals  will 
present  a  convincing  case  that,  based  on 
the  specific  circumstances  of  the 
institution,  the  OTS  Model  significantly 
mis-evaluates  the  institution’s  interest 
rate  risk. 

The  OTS  will  also  permit  the  use  of 
an  institution’s  own  interest  rate  risk 


measiuement  model  where  available 
and  approved  as  adequate  by  the  OTS. 
The  agency  will  issue  guidance  at  a  later 
date  outlining  the  details  of  the  process 
for  gaining  approval.  In  general, 
however,  OTS  will  expect  an  institution 
to  present  a  convincing  case  that:  (i)  Its 
measurement  methodology  is  at  least  as 
good  as  the  OTS’s  methodology;  (ii)  the 
portfolio  data  used  are  at  an  appropriate 
level  of  detail,  and  (iiij  its  assumptions 
are  conservative.  An  institution  that  is 
successful  in  the  appeals  process  may 
have  its  IRR  component  lowered. 

Future  Amendments  to  the 
Methodologies 

Going  forward,  OTS  will  continue  to 
evaluate  and  amend  the  methodologies 
used  to  estimate  institutions’  interest 
rate  risk  exposure.  Any  significant 
changes  that  are  likely  to  have  a 
substantial  impact  on  the  calculation  of 
institutions’  IRR  components  will  be 
published  for  notice  and  comment  in 
the  Federal  Register.  Examples  of  such 
changes  include  modifications  to  the 
equation  for  calculating  the  ERR 
component  itself;  or  modifications  to 
the  methodologies  used  to  value  any 
assets,  liabilities,  or  off-balance  sheet 
contracts  that  would  materially  alter  the 
IRR  component. 

The  OTS  will  periodically  update 
certain  equations  and  parameters  used 
in  the  Model,  but  will  not  publish  these 
changes  for  notice  and  comment  in  the 
Federal  Register.  Institutions  will  be 
informed  of  these  changes  either 
through  periodic  updates  of  the  manual 
describing  the  OTS  Model,  or  through 
the  quarterly  "Asset  and  Liability 
Pricing  Tables”  that  will  be  provided, 
upon  request,  to  institutions.  For 
example,  OTS  uses  mortgage 
prepayment  estimates  provided  by 
several  investment  banking  firms  to 
produce  the  prepayment  functions  used 
in  the  valuation  of  single-family 
mortgages.  These  functions  will  be 
modified  periodically  as  new 
prepayment  estimates  become  available 
and  the  modifications  will  be  reported 
in  the  Pricing  Tables. 
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Prompt  Corrective  Action  (PCA) 

The  Rnal  rule  treats  the  IRR 
component  as  a  deduction  from  total 
capital.  Therefore,  the  benchmark  levels 
of  capital  used  to  define  the  categories 
of  capitalization  established  by  the  PCA 
regulation  need  not  be  amended.  The 
component  will  be  deducted  horn  total 
capital  for  purposes  of  calculating  an 
institution’s  compliance  with  its  risk- 
based  capital  requirement. 

V.  Summary  of  Changes  to  Final  From 
the  Proposal 

The  content  of  this  final  rule  is,  in 
most  respects,  the  same  as  that  proposed 
in  the  SNPRM  in  September  1992.  There 
are  minor  changes  in  the  calculation  of 
the  component  and  its  implementation, 
as  follows: 

In  the  SNPRM.  the  OTS  proposed  to 
use  interest  rate  shocks  of  plus  and 
minus  200  basis  points  to  estimate  the 
loss  in  NPV  due  to  a  change  in  interest 
rates.  Instead,  the  Model  will  continue 
to  use  a  200  basis  point  upward  shock, 
but  will  modify  the  downward  shock  if 
the  3-month  Treasury  bill  rate  is  less 
than  4  percent  at  quarter-end.  In  such 
cases,  me  downward  rate  shock  will  be 
equal  to  one-half  the  value  of  the  3- 
month  Treasury  bill  rate  (e.g.,  150  basis 
points  if  the  3-month  bill  rate  is  3 
percent). 

The  IRR  component  will  be  effective 
w’ith  a  two  quarter  lag  instead  of  the  one 
quarter  lag  proposed  in  the  SNPRM. 
Thus,  institutions  with  an  interest  rate 
risk  component  will  begin  holding 
capital  for  interest  rate  risk  on  July  1 , 
1994,  based  on  the  component 
calculated  using  December  31, 1993 
financial  data. 

The  final  rule  also  makes  minor 
changes  to  the  methodology  for 
calculating  the  economic  value  and 
interest  rate  sensitivity  of  certain  assets, 
liabilities,  and  off-balance  sheet  items. 

Discount  Rate  for  Liabilities 

The  SNPRM  proposed  that  the  cash 
flows  of  most  liabilities  be  discounted 
by  the  London  Interbank  Offered  Rate 
(LIBOR).  As  described  in  section  B.6.a 
of  the  Appendix,  however,  the  OTS 
Model  will  use  LIBOR  to  discount  the 
cash  flows  of  borrowings  but  will 
continue  to  use  secondary  market  CD 
yields  to  discount  the  cash  flows  of 
deposits. 

Optional  Commitments  To  Originate 
Mortgages 

The  SNPRM  stated  that  Schedule 
CMR  would  collect  institutions’ 
estimated  rate  of  closure  on  mortgage 
commitments  and  use  it  to  estimate  the 
number  of  commitments  currently  in 
place  that  would  ultimately  close. 


After  careful  consideration,  the  OTS 
decided  to  use  the  same  closme  rate  for 
all  commitments  with  a  given  contract 
rate  instead  of  using  institutions’ 
estimated  rates  of  commitment  closure. 
The  Model  will  use  a  base  case  closure 
rate  based  on  closure  rates  observed 
during  periods  of  low  interest  rate 
volatility.  Similarly,  it  will  use  closure 
rates  in  the  upward  and  downward 
shock  scenarios  based  on  rates  observed 
during  periods  of  rising  and  falling 
rates. 

Discount  Rate  for  Commercial  Loans 
and  Construction  and  Land  Loans 

The  SNPRM  stated  that  the  OTS 
Model  would  use  the  current  rate  on 
commercial  loans  reported  in  Federal 
Reserve  statistical  release  E.2.  and  the 
current  rate  on  construction  lending 
reported  in  HUD  release  “Secondary 
Market  Prices  and  Yields  and  Interest 
Rates  for  Home  Loans,’’  to  derive 
discount  rates  for  estimating  the 
economic  value  of  commercial  loans 
and  construction  and  land  loans,  ' 
respectively.  Better  information  on  the 
current  lending  rate  on  such  loans  made 
by  the  thrift  industry,  however,  is 
provided  by  Schedule  CMR.  The  current 
lending  rate  on  commercial  loans  will 
be  assumed  to  be  equal  to  the  prime  rate 
plus  the  industry’s  aggregate  weighted 
average  margin  on  adjustable-rate 
commercial  loans  reported  on  Schedule 
CMR  in  the  previous  quarter.  The 
current  lending  rate  on  construction 
loans  will  be  assumed  to  be  equal  to  the 
current  rate  on  the  most  commonly 
reported  construction  and  land  loan 
index,  plus  the  average  margin  reported 
by  institutions  with  loans  tied  to  that 
index.  These  estimates  of  current 
lending  rates  will  be  used  to  derive  a 
spread  over  the  zero-coupon  Treasury 
curve  that  will  be  used  to  discount  loan 
cash  flows.  See  section  B.2  of  the 
appendix  for  a  description  of  this 
process. 

Mortgages  Serviced  by  Others  and  Other 
Assets 

The  SNPRM  omitted  discussion  of  the 
methodology  for  estimating  the 
economic  value  of  Mortgages  Serviced 
by  Others  and  Other  Assets.  Those 
methodologies  are  described  in  sections 
B.S.i.ii  and  B.5.v  of  the  appendix. 

Cost  of  Funds  Index  (COFI) 

In  the  December  1990  proposal,  the 
OTS  proposed  using  an  equation  to 
project  the  11th  District  Cost  of  Funds 
Index  based  on  the  previous  month’s 
COFI  and  the  projected  one-month 
Treasury  yield.  Several  commenters 
noted  that  the  proposed  COFI  equation 
did  not  respond  quickly  enough  to  an 


interest  rate  shock  and  would  not  be 
adjusted  by  the  full  amount  of  the 
shock.  In  response  to  these  comments, 
the  OTS  planned  to  develop  a  model  to 
simulate  the  index  that  would  be  based 
on  several  lagged  values  of  short-term 
and  long-term  Treasury  yields  with  a 
more  complicated  lag  structure  than  the 
COF  equation  described  in  the  1990 
proposal. 

Tne  OTS  undertook  an  extensive 
study  of  the  proper  specification  of  the 
COFI  equation.  Several  different 
specifications  of  the  equation  were 
analyzed,  including  equations  based  on 
lagged  values  of  a  single  Treasury  yield, 
equations  based  on  lagged  values  of 
both  short-term  and  long-term  Treasury 
yields  simultaneously,  and  more 
complicated  models  in  which  the 
maturities  of  the  funds  on  which  COFI 
is  based  change  in  response  to  changes 
in  the  slope  of  the  yield  curve.  The 
study  revealed  that  a  simple  equation 
similar  to  the  one  originally  proposed 
performed  better  than  the  alternative 
specifications  reviewed. 

The  equation  adopted  for  the  final 
rule  differs  from  the  equation  proposed 
in  the  SNPRM  in  two  ways:  It  is  based 
on  changes  in  the  one-year  Treasury  rate 
(instead  of  the  one-month  Treasury' 
rate),  which  produced  a  more  accurate 
forecast  than  other  interest  rates  tested; 
and  it  has  no  intercept  term  which 
implies  that  the  long-run  ratio  of  the 
COFI  to  the  one-year  Treasury  rate  is  the 
same  for  all  interest  rate  levels.  The 
equation  is  described  in  section  B.5.b  of 
the  appendix. 

VI.  Executive  Order  12291 

This  regulation  is  considered  to  be  a 
“major  rule"  within  the  meaning  of 
Executive  Order  12291.  Accordingly, 
the  OTS  has  prepared  the  following 
regulatory  impact  analysis. 

The  Need  for  Rule 

The  federal  government  provides  a 
“safety  net”  to  savings  associations  in 
the  form  of  deposit  insurance.  (The 
safety  net  is  generally  defined  to  include 
the  deposit  insurance  system  and  access 
to  the  discount  window  of  the  Federal 
Reserve.)  In  the  absence  of  such  a  safety 
net,  depositors,  equity  investors,  and 
other  creditors  would  require  certain 
savings  associations  to  maintain  higher 
levels  of  capital  to  protect  against 
potential  losses  from  risks  such  as 
interest  rate  risk  exposure  than  they 
currently  maintain.  The  existence  of  the 
safety  net,  therefore,  creates  a  moral 
hazard  under  which  some  associations 
may  take  greater  risks  than  would  be 
prudent  or  than  they  would  be 
permitted  to  take  in  its  absence.  This 
regulation  addresses  the  need  for 
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additional  capital  to  protect  against  one 
such  risk — excessive  interest  rate  risk. 

Objectives  of  Rule 

The  principal  objectives  of 
incorporating  an  interest  rate  risk 
component  into  the  risk-based  capital 
framework  are  to:  (1)  Make  capital 
requirements  more  sensitive  to 
differences  in  risk  exposure  among 
savings  associations:  (2)  discourage 
savings  associations  ^m  taking 
excessive  risks  by  making  such  behavior 
more  costly;  and  (3)  ensure  that 
adequate  capital  is  maintained  in 
savings  associations  to  reduce  the 
exposure  of  the  deposit  insurance  fund 
and  to  protect  the  taxpayers'  interests. 
This  regulation  is  designed  to  impose 
greater  market-like  discipline  on  savings 
associations  to  foster  a  more  competitive 
and  efficient  thrift  industry  while 
increasing  its  overall  safety  and 
soundness.  As  described  below,  the 
OTS  believes  that  the  overall  benefits  to 
society  of  fostering  such  an  environment 
far  outweigh  the  costs  imposed  on  a 
relatively  small  number  of  savings 
associations  that  would  have  to  raise 
additional  capital  or  adjust  their 
portfolios  as  a  result  of  this  rule. 

Benefits 

Incorporating  an  interest  rate  risk 
component  into  the  risk-based  capital 
rule  will  help  to  ensure  that  the  capital 
requirements  of  savings  associations  are 
more  closely  related  to  the  risks 
incurred  by  such  institutions.  Making 
institutions’  capital  requirements 
dependent  on  the  risks  they  take,  should 
result  in  capital  requirements  that 
correspond  more  closely  to  those  that 
would  be  imposed  by  equity  investors, 
depositors  and  other  creditors  in  the 
absence  of  the  federal  safety  net  that 
provides  support  to  depository 
institutions.  Adoption  of  the  rule  will 
result  in  capital  requirements  that 
correspond  more  closely  to  those  that 
the  marketplace  would  demand  in  the 
absence  of  a  federal  safety  net.  leading 
to  gains  in  overall  economic  efficiency. 

It  is  not  possible  to  quantify  these  gains 
with  precision  with  the  data  currently 
available  to  the  agency. 

There  are  several  ways  in  which  gains 
should  result  from  adoption  of  the  rule. 
First,  the  interest  rate  risk  component 
requires  less  capital  of  those  savings 
associations  with  low  levels  of  interest 
rate  risk  than  it  does  of  those  that  are 
taking  above  normal  interest  rate  risk. 
Consequently,  less  risky  institutions 
should  find  it  easier  to  compete  and 
grow.  Risky  institutions  would  be 
encouraged  to  manage  their  interest-rate 
risk  more  effectively,  also  leading  to 
gains  in  economic  efficiency. 


Second,  the  imposition  of  an  interest 
rate  risk  component  should  reduce  the 
likelihood  of  depository  institution 
failures  resulting  from  excessive  interest 
rate  risk  exposure.  While  not  a  direct 
measure  of  economic  benefit,  this  would 
reduce  deposit  insurance  losses  that 
otherwise  would  be  paid  by  the  industry 
or  taxpayers.  As  is  well  known,  thrift 
institutions  came  under  severe  pressiire 
in  the  late  1970s  and  early  1980s,  when 
interest  rates  rose  dramatically.  In  fact, 
because  of  its  heavy  interest  rate  risk 
exposure,  the  industry  reported  losses  of 
$9  billion  during  1981  and  1982  and,  in 
terms  of  market  value,  some  estimate 
that  losses  exceeded  $150  billion.  While 
many  institutions  have  since  taken  steps 
to  reduce  their  exposure,  others  remain 
heavily  exposed  to  interest  rate  risk. 

The  OTS  believes  that  the  incidence 
of  thrift  institution  failures  resulting 
from  excessive  interest  rate  exposure 
will  be  reduced  significantly  by 
incorporating  an  interest  rate  risk 
component  into  the  risk-based  capital 
framework.  The  interest  rate  risk 
component  will  require  excessively 
exposed  institutions  to  reduce  their 
exposure  or  augment  their  capital  base. 
As  a  consequence,  risk  to  the  deposit 
insurance  fund  and  taxpayers  should  be 
reduced. 

Third,  the  OTS  believes  that  adoption 
of  the  interest  rate  risk  component 
creates  incentives  for  savings 
associations  to  make  decisions  on  the 
basis  of  their  economic  merit  rather  than 
on  their  accounting  effect.  For  example, 
savings  associations  may  be  tempted  to 
acquire  fixed-rate  mortgages  instead  of 
adjustable  rate  mortgages  if  fixed-rate 
mortgages  are  expected  to  generate 
higher  levels  of  reported  earnings  over 
the  near  term,  even  though  adjustable 
rate  mortgages  might  offer  higher  risk 
adjusted  returns  over  the  long-term.  By 
tying  the  capital  requirements  for 
interest  rate  risk  to  the  effect  of  intere.st 
rate  movements  on  the  institution’s 
economic  value  (equal  to  the  present 
value  of  its  future  net  income),  the 
interest  rate  risk  component  encourages 
institutions  to  consider  the  effect  of 
portfolio  changes  on  the  long-run 
profitability  of  the  organization. 

Finally,  now  that  capital  requirements 
incorporate  interest  rate  risk,  the  OTS 
intends  to  reduce  the  leverage  ratio 
requirement  from  4  percent  to  3  percent 
on  July  1, 1994.  The  reduction  of  this 
requirement  makes  it  possible  for 
institutions  that  are  presently 
constrained  by  the  leverage 
requirement— ^ut  not  by  the  risk-based 
capital  requirement — to  expand  their 
lendine  and  investment  activities. 

In  aofdition,  the  reduction  of  the 
leverage  ratio  requirement  will  enable 


many  institutions  that  are  currently 
constrained  by  the  narrow  definition  of 
core  capital  (i.e.,  common  equity  and 
non-cumulative  perpetual  preferred 
stock)  to  take  advantage  of  the  greater 
flexibility  of  the  risk-based  capital  rules 
to  make  use  of  cumulative  preferred 
stock  and  subordinated  debt  to  reduce 
the  cost  of  their  capital  structures.  It  is 
not  possible  to  estimate  the  value  of  this 
flexibiliw  with  available  data. 

The  OTS  believes  that  this  rule  will 
resiilt  in  gains  in  overall  economic 
efficiency  and,  in  conjimction  %vith  a 
reduced  leverage  requirement,  increase 
the  availability  of  credit. 

Costs 

Because  the  optimal  amount  of  capital 
an  institution  should  maintain  to 
rotect  against  interest  rate  risk  cannot 
e  measwed  precisely,  this  rule  could 
require  at  least  some  institutions  to  hold 
more  capital  than  would  be  demanded 
by  the  marketplace  in  the  absence  of  the 
safety  net.  Such  institutions  would  be 
unfairly  harmed  vis  a  vis  competitors 
that  are  not  treated  unfairly.  Institutions 
that  are  required  to  hold  more  capital 
than  necessary  would  become  less 
efficient,  less  competitive,  and  earn 
lower  returns  on  capital  than  otherwise. 
The  cost  of  reduced  efficiency  would  be 
borne  by  investors  in  the  form  of  lower 
returns  on  capital  or  by  customers  in  the 
form  of  higher  rates  on  loans,  lower 
Tates  on  deposits,  or  reduced  services.  It 
is  not  possible  to  quantify  the  potential 
costs  associated  with  imperfections  in 
the  methodology  used  by  the  OTS  to 
measure  interest  rate  risk  of  individual 
savings  associations,  but  the  OTS 
believes  the  likelihood  and  magnitude 
of  such  mismeasurement  are  small  in 
any  case. 

The  collection  of  data  to  measure 
interest  rate  risk  exposure  necessarily 
imposes  reporting  costs  on  savings 
associations.  The  OTS  believes  these 
reporting  requirements  would  be 
imposed  in  any  case  for  prudential 
supervisory  purposes,  regardless  of  the 
adoption  of  ^is  rule. 

Based  on  data  as  of  December  31, 

1992,  the  OTS  estimates  that 
approximately  125  savings  associations, 
or  approximately  6  percent  of  all  private 
sector  savings  associations,  would  have 
a  combined  capital  requirement  for 
interest  rate  risk  of  $460  million  as  a 
result  of  this  rule.  The  $460  million  of 
capital  is  slightly  less  than  1  percent  of 
the  industry’s  total  capital  base. 

Although  the  rule  would  result  in  a 
$43  million  capital  shortfall,  that 
amount  is  not  an  appropriate  measure  of 
the  economic  impact  of  this  rule  for 
three  reasons.  First,  the  affected  savings 
associations  would  have  alternative 
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ways  to  satisfy  their  capital  shortfall 
other  than  raising  capital.  These  include 
asset  shrinkage  and  balance  sheet 
restructuring  to  reduce  interest  rate  risk 
or  credit  risk.  The  OTS  anticipates  that 
most  affected  institutions  will  address 
any  capital  shortfall  through  these 
means  rather  than  by  raising  capital. 

Second,  the  cost  of  higher  capital  to 
these  institutions  is  not  the  amoimt  of 
capital  (i.e.,  the  $460  million),  but  the 
difference  between  the  yield  the 
institutions  must  pay  on  the  capital  and 
the  interest  they  pay  on  their  next 
higher  cost  of  fimds.  Assuming  an 
“average”  cost  of  equity  of  20  percent 
and  an  alternative  cost  of  funds  of  5 
percent,  the  cost  of  the  extra  capital  to 
the  affected  portion  of  the  industry  is 
closer  to  $69  million  a  year  [(20%  -  5%) 
X  $460  million].  If  institutions  choose  to 
reduce  risk  rather  than  raise  capital,  the 
cost  could  be  significantly  less  than 
even  this  amoimt. 

Because  of  the  wide  variety  of 
different  case-specific  circumstances,  it 
is  not  possible  to  estimate  the  costs  of 
alternative  means  of  compliance  (asset 
shrinkage,  balance  sheet  restructuring, 
etc.)  under  the  capital  plan  that  will  be 
required  of  institutions  that  fail  a  new 
capital  requirement  as  a  result  of  their 
interest  rate  risk.  While  institutions 
should  choose  the  lowest  cost  mix  of 
strategies  to  attain  compliance,  the  cost/ 
risk/retum  tradeoffs  that  face  each 
institution  will  be  unique. 

Third,  while  adoption  of  this  rule 
could  be  viewed  as  imposing  a  cost  on 
individual  savings  associations  that  will 
be  required  to  meet  higher  capital 
requirements,  it  may  more 
appropriate  to  view  the  effect  as  a 
reduction  in  the  subsidy  provided  to 
such  institutions  by  the  existence  of  a 
federal  safety  net.  The  net  effect  of  the 
proposal  should  be  to  reduce  the  overall 
cost  to  society  of  ensuring  the  safety  and 
soundness  of  the  thrift  industry  by 
requiring  institutions  that  are  taking 
disproportionate  risks  in  relation  to 
their  capital  to  strengthen  their  capital 
positions. 

Adoption  of  this  rule  may  prompt 
some  savings  associations  to  alter  their 
asset/liability  mix  in  order  to  reduce 
their  interest  rate  risk  exposure.  For 
example,  savings  associations  would 
have  more  of  an  incentive  to  encourage 
potential  borrowers  to  take  out 
adjustable-rate  loans  in  lieu  of  fixed-rate 
loans,  and  short-term  loans  in  lieu  of 
long-term  loans.  In  addition,  savings 
associations  will  have  a  greater 
incentive  to  securitize  and  sell  assets 
that  exacerbate  their  interest  rate 
exposiuo.  Similarly,  on  the  liability 
side,  there  will  be  a  greater  incentive  to 
reduce  exposure  by  issuing  liabilities 


with  long  maturities  over  those  with 
shorter  maturities. 

Adoption  of  this  rule  may  also  prompt 
some  institutions  to  rely  more  heavily 
on  futures,  options,  and  other  derivative 
products  to  manage  their  interest  rate 
exposure. 

Examination  of  Alternative  Approaches 

The  OTS  examined  two  principal 
alternative  approaches  to  addressing  the 
interest  rate  risk  exposure  of  savings 
associations  before  deciding  to  adopt 
this  rule.  These  included;  (1)  Assessing 
capital  requirements  for  interest  rate 
risk  on  a  case-by-case  basis,  and  (2) 
adopting  the  approach  for  incorporating 
an  interest  rate  risk  component  into  the 
risk-based  capital  framework  proposed 
by  the  banking  agencies. 

Case-tfy-Case  Approach 

Under  existing  authority,  the  OTS 
may  establish  increased  minimum 
capital  requirements  upon  a 
determination  that  an  individual 
savings  association’s  capital  is  or  may 
be  inadequate.  One  advantage  of  this 
approach  is  that  it  provides  the  OTS 
with  the  flexibility  to  conduct  a  more 
in-depth  analysis  of  an  institution’s  risk 
exposure  before  an  institution’s 
minimum  capital  requirement  is 
determined.  Another  advantage  is  that  it 
provides  the  institution’s  management 
with  an  opportunity  to  discuss  its 
interest  rate  risk  exposure  with  the  OTS 
before  a  determination  of  its  capital 
requirement  is  made. 

There  are,  however,  two  significant 
disadvantages  to  the  case-by-case 
approach.  First,  the  case-by-case 
approach  is  time-consuming  and 
resource  intensive  for  both  OTS  and 
savings  associations.  In  addition  to  the 
administrative  costs  associated  with  this 
approach,  there  is  the  danger  that 
capital  deficiencies  of  institutions  that 
are  taking  excessive  risks  would  not  be 
addressed  in  time  to  prevent  their 
failure.  Second,  the  amount  of  capital 
required  under  a  case-by-case  approach 
would  be  likely  to  vary  with  the 
expertise  and  negotiating  skills  of  the 
parties  involved,  resulting  in  an  uneven 
application  of  capital  requirements 
across  the  industry. 

Banking  Agencies’  Approach 

The  OTS  carefully  reviewed  the 
approach  proposed  jointly  by  the 
Federal  Reserve  Board,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  the  Comptroller  of  the 
Currency,  which  would  be  applicable  to 
commercial  banks  for  incorporating 
interest  rate  risk  into  their  risk-based 
'capital  rules. 


A  major  difference  in  the  two 
approaches  is  that  the  approach 
proposed  by  the  banking  agencies 
would  rely  on  a  smaller  data  input  form 
and,  therefore,  impose  a  smaller 
reporting  burden  on  institutions  than 
the  OTS  approach.  To  minimize  the 
reporting  burden  on  small  institutions, 
those  with  assets  of  less  than  $300 
million  and  with  risk-based  capital 
ratios  in  excess  of  12  percent  are  exempt 
from  filing  Schedule  CMR.  Instead,  such 
institutions  will  be  required  to  file  a  one 
page  form  that  will  provide  selected 
maturity  and  rate  information. 

While  the  OTS  approach  is 
conceptually  very  similar  to  that 
proposed  by  the  banking  agencies,  it 
differs  in  that  the  OTS  determines  an 
institution’s  interest  rate  risk  capital 
component  using  a  more  sophisticated 
interest  rate  risk  model  than  the  one 
proposed  by  the  banking  agencies.  The 
OTS  decided  in  favor  ofe  more 
sophisticated  model  and  a  more 
comprehensive  data  collection 
requirement  in  order  to  be  able  to 
measure  an  institution’s  interest  rate 
exposure  with  a  higher  degree  of 
accuracy,  not  only  for  purposes  of 
determining  a  capital  requirement,  but 
also  to  use  the  measure  as  a  supervisory 
tool. 

Another  difference  is  that,  under  the 
OTS  rule,  an  institution’s  interest  rate 
exposure  is  measured  in  the  context  of 
a  200  basis  point  change  in  interest 
rates,  compared  to  the  100  basis  point 
change  that  would  be  used  by  the 
banking  agencies. 

The  OTS  has  adopted  a  different 
approach  from  the  banking  agencies 
because  savings  associations  tend  to  be 
considerably  more  vulnerable  to  interest 
rate  risk  than  most  commercial  banks. 
The  vulnerability  of  savings  associations 
to  interest  rate  risk  is  in  large  part 
attributable  to  their  role  as 
intermediaries  for  housing  finance. . 
Savings  associations  are  required  by 
statute  to  hold  a  significant  portion  of 
their  assets  in  mortgages,  which  tend  to 
be  long-term  assets.  The  funding  of 
long-term  mortgage  assets  with  deposits, 
which  tend  to  be  short-term,  gives  rise 
to  interest  rate  risk.  Interest  rate  risk  is 
one  of  the  most  prominent  risks,  if  not 
the  prominent  risk,  that  savings 
associations  must  manage.  (Banks,  in 
general,  face  a  number  of  portfolio  risks 
that  are  different  from  those  faced  by 
savings  associations.)  Because  of  this 
vulnerability,  and  in  light  of  the 
potentially  high  cost  to  society  of 
allowing  institutions  with  excessive 
interest  rate  risk  exposure  to  operate 
without  sufficient  capital,  the  OTS 
believes  that  its  approach  is  warranted. 
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The  OTS  recognizes  that  a  potential 
critidsm  of  this  rule  is  that  it  does  not 
go  far  enough  in  its  attempt  to  relate 
capital  requirements  to  differences  in 
interest  rate  risk  exposure  among 
savings  associations.  More  specifically, 
the  rule  follows  an  "outlier  approach" 
that  differentiates  among  savings 
associations  that  have  more  than  a 
"normal  level"  of  interest  rate  exposure, 
but  does  not  differentiate  among  those 
with  a  less  than  normal  level  of 
exposure.  Arguably,  an  approach  that 
differentiates  across  all  levels  of 
exposure  would  impose  greater 
"market-like"  discipline  on  savings 
associations  and  result  in  greater  gains 
in  economic  efficiency  than  the  outlier 
approach  which  is  being  proposed.  The 
OTS  has  adopted  an  outlier  approach  in 
order  to  make  its  proposal  somewhat 
consistent  with  that  of  the  banking 
agencies. 

Need  for  a  Federal  Solution  and 
Statutory  Authority 
Section  305  of  the  Federal  Deposit 
Insurance  Improvement  Act  of  1991 
("FDICIA"),  which  was  enacted  on 
December  19, 1991  requires  the  federal 
banking  agencies  to  review  their  risk- 
based  capital  standards  for  insured 
depository  institutions  to  ensure  that 
those  standards  take  adequate  account 
of:  (1)  Interest  rate  risk,  (2) 
concentration  of  credit  risk,  and  (3)  the 
risk  of  non-traditional  activities.  Section 
305  also  mandates  that  the  federal 
banking  agencies  publish  final 
regulations  no  later  than  18  months  after 
the  enactment  of  FDICIA  (or  June  19, 
1993)  as  well  as  establish  reasonable 
transition  rules  to  facilitate  compliance 
with  those  regulations.  This  rule  is 
issued  in  accordance  with  this  statutory 
mandate. 

VII.  Regulatory  Flexibility  Act 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  OTS  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small,  highly- 
capitalized  institutions  that  have  less 
than  $300  million  in  assets  and  a  risk- 
based  capital  ratio  in  excess  of  12 
percent  are  exempt  fi-om  filing  Schedule 
CMR.  These  institutions  are  not  subject 
to  an  interest  rate  risk  component. 

The  OTS  estimates  that  based  on 
information  as  of  December  31, 1992, 
there  were  approximately  1,112 
institutions  (out  of  a  total  of  1,923  OTS- 
regulated  institutions)  that  are  exempt 
from  filing  Schedule  CMR  and  as  a 
result  are  not  subject  to  the  interest  rate 
risk  component,  lliere  were 
approximately  398  savings  institutions 


with  less  than  $300  million  in  assets 
and  a  risk-based  capital  ratio  less  than 
12%  that  are  required  to  file  Schedule 
CMR.  Therefore,  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
institutions. 

List  of  Subjects 
12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Flood  insiuance,  Investments, 
Manufactured  homes.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Accordingly,  tlie  Office  of  Thrift 
Supervision  hereby  amends  subchapter 
D,  chapter  V,  title  12,  Code  of  Federal 
Regulations  as  set  forth  below: 

SUBCHAPTER  D— REGULATIONS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1468, 1817, 1828,  3806;  42 
U.S.C  4106;  Pub.  L  102-242,  sec.  306, 105 
Stat.  2236,  2355  (1991). 

S  563.176  [Amended] 

2.  Section  563.176  is  amended  by 
removing  paragraph  (b),  and  by 
redesignating  paragraphs  (c)  through  (f) 
as  paragraphs  (b)  through  (e), 
respectively. 

PART  567— CAPITAL 

3.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a. 

4.  Section  567.2  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 

§567.2  Minimum  regulatory  capital 
requirement 
(a)*  *  * 

(1)  Risk-based  capital  requirements. 

(i)  A  savings  association’s  minimum 
risk-based  capital  requirement  shall  be 
an  amount  equal  to  8%  of  its  risk- 
weighted  assets  as  measured  pursuant  to 
§  567.6(a)  of  this  part. 

•  *  *  •  * 

5.  Section  567.5  is  amended  by 
adding  paragraph  (c)(4)  to  read  as. 
follows: 

§  567.5  Components  of  capital. 

♦  *  *  * 


(c)  *  *  * 

(4)  For  the  purposes  of  any  risk-based 
capital  requirement  under  this  part,  a 
savings  association’s  total  capital  equals 
the  amount  calculated  pursuant  to 
paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of 
this  section,  minus  the  amount  of  its 
IRR  component  as  calculated  pursuant 
to  §  567.7  of  this  part. 

6.  Section  567.6  is  amended  by 
removing  and  reserving  paragraph 
(a)(l)(iv)(0);  and  by  revising  paragraphs 
(a)(l)(ii)(H).(a)(l)(iii)(C)and 
(a)(l)(iv)(N)  to  read  as  follows: 

§  567.6  Risk-based  capital  credit  risk- 
weight  categories. 

(a)*  *  * 

(D*  *  * 

(ii) *  *  * 

(H)  High  quality  mortgage-related 
securities,  except  for  collateralized 
mortgage  obligation  residual  classes; 

*  *  •  *  * 

(iii)  *  *  * 

(C)  Non-high  quality  mortgage-related 
securities,  except  for  collateralized 
mortgage  obligation  residual  classes. 

«  *  •  *  * 

(iv)  •  *  * 

(N)  Collateralized  mortgage  obligation 
residual  classes  of  mortgage-related 
securities,  regardless  of  issue  or 
guarantor; 

(O)  (Reserved) 

«  *  *  •  « 

7.  Section  567.7  is  added  to  read  as 
follows: 

§  567.7  Interest-rate  risk  component 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  savings 
association’s  interest  rate  risk  (IRR)  is 
measured  by  the  decline  in  the  Net 
Portfolio  Value  (NPV)  that  would  result 
from  a  200  basis  point  increase  or 
decrease  in  market  interest  rates 
(whichever  results  in  the  lower  NPV) 
divided  by  the  estimated  economic 
value  of  assets,  as  calculated  in 
accordance  with  the  OTS  Model  and 
guidance  issued  by  the  OTS,  which  will 
be  provided  to  savings  associations  and 
to  others  in  accordance  with  paragraph 
(f)  of  this  section.  A  savings  association 
whose  measured  IRR  exposure  exceeds 
.02  (i.e.,  2%)  must  deduct  an  IRR 
component  in  calculating  its  total 
capital  for  purposes  of  determining 
whether  it  meets  its  risk-based  capital 
requirement  under  §  567.2  of  this  part. 
The  IRR  component  is  an  amount  equal 
to  one-half  of  the  difference  between  its 
measured  interest  rate  risk  and  .02, 
multiplied  by  the  estimated  economic 
value  of  its  total  assets.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  IRR  component  deduction 
becomes  effective  beginning  on  the  first 
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day  of  the  third  quarter  following  the 
reporting  date  of  the  Schedule  CMR  on 
which  the  IRR  component  >yas  based. 

For  the  purpose  of  this  section,  the 
reporting  date  is  the  last  business  day  of 
each  quarter. 

(b)  Unless  they  are  exempt  horn  this 
reporting  requirement,  all  saving 
associations  must  file  information 
pertaining  to  their  interest  rate  risk 
exposure  on  a  form  or  schedule 
designated  by  the  Director.  Savings 
associations  with  less  than  $300  million 
in  assets  and  risk-based  capital  ratios  in 
excess  of  12  percent  are  exempt  from 
filing  the  Schedule  CMR  but  will  be 
required  to  provide  selected  information 
in  the  manner  determined  by  the  OTS. 
The  Director  of  the  OTS  or  his  designee 
may.  within  his  discretion,  require  any 
otherwise  exempt  savings  association  to 
file  the  Schedule  CMR  on  a  qutulerly 
basis. 

(c)  A  savings  association’s  interest 
rate  risk  exposure  is  measured  by  the 
decline  in  the  NPV  that  would  result 
from  a  200  basis  point  increase  or 
decrease  in  market  interest  rates,  except 
when  the  3-month  Treasury  bond 
equivalent  yield  falls  below  400  basis 
points.  In  that  case,  the  decrease  will  be 
equal  to  one-half  of  that  Treasury  rate. 

(d)  If  a  savings  association, 
demonstrates  to  the  OTS  that  it  has 
reduced  its  IRR,  in  dollar  amoimt,  by 
the  end  of  the  quarter  following  the 
reporting  date  of  the  Schedule  CMR  on 
which  the  savings  association’s  IRR 
component  was  based,  the  IRR 
component  shall  be  lowered  to  that 
amount, 

le)  Exception.  Notwithstanding 
paragraph  (a)  of  this  section,  upon  the 
request  by  a  savings  association,  the 
Director  of  the  OTS,  or  his  designee, 
may  waive  or  defer,  but  not  lower 
except  as  a  result  of  an  appeal,  a  savings 
association’s  IRR  component.  For 
example,  the  Director  may  determine 
that  a  waiver  or  deferral  is  warranted  if 
the  savings  association  has  taken 
meaning^l  steps  to  reduce  or  control  its 
interest  rate  risk  exposure. 

(f)  Manuals  describing  the  OTS  Model 
and  guidance  issued  by  the  OTS  will  be 
provided  to  savings  associations  and 
will  be  available,  upon  request,  to  others 
at  the  address  set  forth  in  §  516.1(a)  of 
this  chapter. 

Dated:  June  16, 1993. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 

Acting  Director.  / 

Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations. 
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A.  The  Reporting  Form  (Schedule  CMR) 

The  results  of  the  OTS  model  are 
based  on  data  provided  quarterly  on 
Schedule  CMR  of  the  Thrift  Financial 
Report.  Beginning  in  March  1993,  all 
OTS-regulated  savings  institutions  with 
assets  in  excess  of  $300  million,  or  with 
risk-based  capital  ratios  below  12 
percent  began  to  file  Schedule  CMR. 
Schedule  CMR  is  collected  on  a 
consolidated  basis  and  provides 
information  about  the  interest  rate, 
repricing,  and  maturity  characteristics 
of  financial  instruments  held  by  savings 
associations.  Schedule  CMR  replaces 
Schedule  MR  on  which  the  December 
1990  proposal  to  incorporate  an  interest 
rate  risk  component  into  risk-based 
capital  was  based.  Schedule  CMR  was 
designed  in  response  to  comments  on 
the  1990  jproposal  that  Schedule  MR  did 
not  collect  data  that  were  sufficiently 
detailed  to  permit  the  OTS  to  produce 
accurate  estimates  of  savings 
institutions’  interest  rate  sensitivity. 

In  addition  to  redesigned  sections  for 
assets,  liabilities,  and  off-balance  sheet 
instruments.  Schedule  CMR  includes 
two  new  sections  not  included  in 
Schedule  MR.  In  the  section  called 
“Reporting  of  Market  Value  Estimates” 
institutions  can  report  their  own 
estimates  of  the  economic  value  of 
certain  complex  financial  instruments 
(such  as  collateralized  mortgage 
obligations)  in  each  of  the  alternative 
interest  scenarios  considered  by  the 
OTS  Model.  These  estimates  are  used  in 
calculating  institutions’  interest  rate 
exposure  estimates.  In  the  “Optional 
Supplemental  Reporting’’  section, 
institutions  have  the  option  of  reporting 
data  in  an  even  more  disaggregated 
manner  than  in  the  required  sections  of 
Schedule  CMR  for  certain  types  of 
instruments. 

A  brief  description  of  each  of  the  five 
sections  of  Schedule  CMR  is  given 
below.  For  information  on  how  the  OTS 
model  uses  the  Schedule  CMR  data  to 
value  financial  instruments,  see  the 
descriptions  of  methodologies  for 
individual  instruments  in  Section  B  of 
this  appendix. 

1 .  Assets 

Fixed-Rate  Single  Family  First 
Mortgages 

Schedule  CMR  collects  separate 
information  on  30-year,  15-year,  and 
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balloon  mortgages  by  coupon  range. 
Information  on  mortgage  loans  and 
securities  is  collected  separately  within 
each  of  these  categories.  Schedule  CMR 
also  distinguishes  private  issue.  FNMA, 
and  FHLMC  securities  from  GNMA 
securities  (and  conventional  from  FHA/ 
VA  loans),  and  establishes  a  separate 
category  for  construction  and  land  loans 
(which  were  previously  included  with 
single-family  first  mortgages). 

Adjustable-Rate  Single  Family  First 
Mortgages 

Schedule  CMR  collects  information 
by  type  of  index  and  distinguishes 
"teaser  rate"  from  non-teaser  rate  ARMs. 
Schedule  CMR  also  collects  information 
on  margins  and  the  proportion  of  loans 
versus  securities  for  each  type  of  ARM. 
as  well  as  information  on  lifetime  rate 
caps  and  floors  and  on  periodic  rate 
caps  and  floors. 

Other  Mortgages  and  Nonmortgage 
Loans 

Schedule  CMR  distinguishes 
adjustable-rate  from  fixed-rate  loans  for 
all  types  of  multifamily  and 
nonresidential  mortgages  and 
nonmortgage  loans.  Schedule  CMR 
collects  information  about  indices  to 
which  adjustable-rate  loans  are  tied,  as 
well  as  their  reset  frequency  and  average 
margin.  Schedule  CMR  also  collects 
information  separately  for  fully- 
amortizing  and  balloon  multifamily  and 
nonresidential  mortgages.  In  addition, 
institutions  may  report  balances  further 
disaggregated  by  index  type  and  by  type 
of  consumer  loan  (e.g.,  auto,  credit  card) 
in  the  Optional  Supplemental  Reporting 
section  of  Schedule  CMR. 

Mortgage  Derivative  Securities 

Schedule  CMR  requires  an  institution 
to  report  its  own  estimates  of  the 
economic  value  of  its  mortgage 
derivative  products  in  each  of  the  nine 
interest  rate  scenarios  evaluated  by  the 
OTS  Model  if  the  institution  exhibits 
any  of  the  following  conditions: 

(1)  Their  assets  exceed  $500  million; 

(2)  They  hold  “high-risk"  mortgage 
derivative  securities  acquired  after 
December  31, 1988;  or 

(3)  The  book  value  of  their  mortgage 
derivatives  exceeds  five  percent  of 
assets. 

Other  institutions  may  do  so 
optionally. 

Cash.  Deposits,  and  Securities 

Schedule  CMR  groups  these  assets 
into  seven  categories  based  on  their  cash 
flow  characteristics  and  credit  risk  so 
that  appropriate  assumptions  may  be 
applied  in  estimating  the  sensitivities  of 


their  economic  values  to  changes  in 
interest  rates. 

2.  Liabilities 

Certificates  of  Deposits  (Fixed-Rate) 

Schedule  CMR  collects  information 
on  original  maturity,  early  withdrawal 
penalties,  balances  in  brokered  deposits, 
and,  at  the  reporting  institution’s 
option,  information  on  early 
withdrawals  and  balances  in  new 
accounts. 

Fixed-Maturity,  Variable  Rate  Liabilities 

Schedule  CMR  distinguishes  variable- 
rate  CDs,  FHLB  advances,  and  other 
borrowings,  and  collects  information  on 
their  index  rates,  margins,  reset 
frequencies,  and  months  to  next  reset. 

Demand  Deposits 

Schedule  CMR  distinguishes  interest 
bearing  from  noninterest  bearing 
deposits  and,  at  the  reporting 
institution’s  option,  collects  information 
on  new  accounts  that  the  OTS  will 
attempt  to  use  in  the  future  to  estimate 
institution-specific  attrition  rates. 

3.  Off-Balance  Sheet  (OBS)  Contracts 

The  off-balance  sheet  section  of 
Schedule  CMR  is  designed  to  collect 
information  on  some  instruments  on  an 
individual  basis.  That  is,  for  certain 
positions  such  as  interest  rate  swaps, 
institutions  report  each  OBS  position 
separately  on  Schedule  CMR,  along  with 
information  needed  to  value  the 
position.  For  contracts  that  would  be  too 
numerous  to  report  separately,  such  as 
commitments  to  purchase,  sell,  or 
originate  mortgages,  positions  are 
aggregated  on  the  reporting  form. 

To  determine  the  economic  value  of 
an  OBS  contract,  information  is  needed 
on  the  type  of  contract,  its  notional 
amount,  its  maturity,  and  the  interest 
rate  and  price  specified  in  the  contract. 
Schedule  CMR  uses  four-digit  codes  to 
distinguish  277  different  OBS  contracts. 
Institutions  report  a  contract  code  for 
each  type  of  contract,  and  report  the 
notional  principal  amount,  maturity, 
price,  and  rate  of  the  position  held.  Any 
OBS  contract  for  which  there  is  no 
contract  code  is  to  be  valued  by  the 
institution  in  each  of  the  alternate  rate 
scenarios  and  be  reported  in  the  section 
titled  "Reporting  of  Market  Value 
Estimates." 

4.  Reporting  of  Market  Value  Estimates 

In  this  section  of  Schedule  CMR 
institutions  may  report  their  own 
estimates  of  the  economic  value  of 
certain  financial  instruments  in  each  of 
the  alternative  interest  rate  scenarios 
considered  by  the  OTS  Model. 


Institutions  meeting  certain 
conditions  are  required  to  report  the 
economic  value  of  their  mortgage- 
derivative  securities  in  this  section,  as 
are  those  that  hold  unusual  off-balance 
sheet  contracts  for  which  there  is  no 
identifying  code  for  the  reporting  of  off- 
balance  sheet  contracts.  In  addition,  at 
their  option,  institutions  may  report 
economic  value  estimates  of  FSLIC,  RTC 
and  FDIC  agreements,  certain  options 
embedded  in  liabilities,  and  CMOs 
issued  by  the  institution. 

5.  Optional  Supplemental  Reporting  for 
Assets/Liabilities 

In  this  section  of  Schedule  CMR, 
institutions  have  the  option  of  reporting 
data  on  selected  assets  and  liabilities  in 
a  more  »Msaggregated  manner  than  in  the 
Assets  '^.nd  Liabilities  sections  of  CMR. 
Optional  Supplemental  Reporting  is 
available  for  adjustable-rate  loans  other 
than  single-family  mortgages,  mortgage- 
related  mutual  funds,  certain 
investment  securities,  and  variable-rate, 
fixed-maturity  liabilities. 

B.  Methodologies  for  Estimating  NPV 

With  a  few  exceptions,  the  general 
methodologies  for  estimating  the 
economic  values  and  interest  rate 
sensitivities  of  assets,  liabilities,  and  off- 
balance  sheet  instruments  are  the  same 
as  described  in  the  December  1990 
Proposal,  although  specific  parameters 
associated  with  some  equations  may 
differ.  The  following  sections 
summarize  those  methodologies  in 
nontechnical  language,  and  describe 
how  the  Schedule  CMR  data  will  be 
used.  The  OTS  intends  to  publish  a 
technical  manual  describing  the 
methodologies  in  detail,  including  the 
specification  of  any  important 
equations,  prior  to  implementation  of 
this  regulation.  The  manual  and  any 
updates  will  be  provided  to  all  savings 
associations  that  are  required  to  file 
Schedule  CMR  and,  upon  request,  to 
others. 

J.  Overview 

A  fundamental  characteristic  of  all 
financial  instruments  is  that  they  give 
rise  to  cash  flows.  The  value  of  any 
financial  instrument  can  be  estimated 
by  projecting  the  amount  and  timing  of 
future  net  cash  flows  associated  with 
the  instrument,  and  discounting  those 
cash  flows  with  appropriate  discount 
rates.  This  procedure  for  estimating  the 
value  of  a  financial  instrument  is 
commonly  referred  to  as  discounted 
cash  flow  analysis,  or  present  value 
analysis.  The  basic  formula  for  the 
present  value  of  a  financial  instrument 
is  as  follows: 
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where  PV  is  the  present  value  of  the 
instrument;  CF|  is  the  first  cash  flow 
receipt  or  payment;  CF2  is  the  second 
receipt  or  payment,  and  so  forth;  and  i 
is  the  yield  at  which  the  cash  flows  are 
discounted.  The  discounted  cash  flow 
approach  is  used  by  the  OTS  Model  to 
estimate  the  economic  value  of  most 
assets,  liabilities,  and  ofi-balance  sheet 
contracts. 

The  discount  rate  is  the  rate  of  return 
necessary  to  induce  investors  to  hold  a 
financial  instniment.  For  any  given 
instrument,  the  required  rate  of  return  is 
equal  to  the  risk-fim  rate  plus  the  risk 
premium  necessary  to  compensate  the 
investor  for  any  additional  risk  (e.g., 
credit  risk,  liquidity  risk)  associated 
with  the  particular  instrument. 

The  discount  rate  will  rise  or  fall  with 
the  general  level  of  interest  rates.  As 
interest  rates  rise,  investors  require 
higher  rates  of  return,  and  therefore,  use 
higher  discoxmt  rates  to  value  cash 
flows  exptected  from  financial 
instruments.  This  causes  the  value  of 
those  cash  flows,  and  thus  the  market 
price  of  the  instruments,  to  decline.  The 
reverse  is  true  for  a  decline  in  interest 
rates.  Of  coiirse,  the  size  and  timing  of 
the  cash  flows  themselves  may  change 
as  market  interest  rates  change.  Such 
changes  could  result  fi-om  changes  in 
prepayment  rates,  for  example,  or  from 
the  repricing  of  adjustable-rate 
instnunents. 

The  OTS  Model  uses  two  cash  flow- 
based  valuation  methodologies:  (1) 
static  discounted  cash  flow  analysis, 
and  (2)  an  option-based  pricing  analysis, 
which  is  a  form  of  discounted  cash  flow 
analysis  modified  to  value  assets  that 
contain  embedded  options.  In  addition. 


(2) 


The  difierence  between  this 
calculation  and  equation  (1)  is  that 
subscripts  have  bmn  added  to  the 
discount  rates,  ii  through  in,  to  denote 
that  each  cash  flow  is  being  discounted 
by  a  difierent  rate.  In  this  example,  the 
i  variables  represent  the  zero-coupon 
Treasury  rates  with  matvuities 


'  The  OTS  intends  to  continue  to  model  NPV  in 
nine  interest  rate  scenarios  for  information 
purpoees,  and  provide  the  results  to  savings 
associations,  as  we  have  since  early  1991. 


PV  = 


CF,  CF, 


•  + 


CF„ 

(1  +  i)" 


there  is  a  third  type  of  valuation 
methodology,  the  Black-Scholes  model, 
that  is  used  to  value  exchange  traded 
options  and  some  other  off-balance 
sheet  instruments.  The  approach 
selected  for  each  type  of  financial 
instrument  depends  on  the  nature  of  the 
instrument  and  the  availability  of  data. 

2.  Static  Discounted  Cash  Flow  Analysis 

Under  the  static  discounted  cash  flow 
approach,  the  economic  value  of  a 
financial  instrument  is  calculated  as  the 
present  value  of  the  instrument’s 
expected  cash  flows.  The  present  value 
is  determined  by  discounting  the  cash 
flows  the  instrument  is  expected  to 
generate  by  the  yields  currently 
available  to  investors  fiom  other 
instruments  of  comparable  risk  and 
duration.  To  calculate  the  present  value, 
therefore,  information  is  needed  about 
the  size  and  timing  of  cash  flows  and 
about  the  appropriate  discount  rates. 

For  the  purposes  of  determining  the 
interest  rate  risk  component,  cash  flows 
are  modeled  under  the  three  interest 
rate  scenarios  described  in  Section  III 
(i.e.,  the  base  case,  and  plus  and  minus 
200  basis  point  shocks,  except  in  the 
case  when  the  3-month  Treasury  bill 
rate  falls  below  4  percent.  Then  the 
downward  rate  shock  is  modified  as 
described  in  the  discussion  of  the  IRR 
component),!  Undereach  scenario,  a 
single  path  of  future  interest  rates  is 
assumed  to  be  based  on  the  Treasury 
yield  curve,  plus  or  minus  the  rate 
shock  for  that  scenario.  Cash  flows  are 
calculated  under  each  scenario  based 
upon  the  assumed  interest  rate  path 
depicted  in  that  scenario. 

^sh  flows  may  differ  across  scenarios 
for  two  reasons.  First,  loan  prepayment 


and  deposit  attrition  rates  will  differ, 
since  borrowers  and  depositors  will 
make  different  decisions  about  these 
actions  under  different  interest  rate 
environments.  Such  differences  in 
customer  behavior  modeled  by 
specifying  a  relationship  between  the 
interest  rate  scenario  and  the  rates  of 
asset  prepayment  and  deposit  attrition, 
and  thereby  changes  the  magnitude  and 
timing  of  principal  and  interest  flows. 
Second,  interest  payments  differ  across 
scenarios  as  adjustable-rate  instruments, 
including  many  deposits,  reprice  in 
future  periods. 

Coupons  of  adjustable-rate 
instruments  are  based  on  the  projected 
value  of  the  index  to  which  the 
instrument  is  contractually  tied  as  in  the 
case  of  ARMs  (or  which  appear 
empirically  to  have  influenced  the  level 
of  rates  on  administered  rate  accounts 
such  as  NOW  accoimts.)  In  general, 
indices  are  projected  by  relating  them  to 
the  Treasury  implied  forward  rates.2 

The  basic  principle  behind  choosing 
discount  rates  is  that  they  should 
represent  the  yields  obtainable  from 
instruments  with  the  same  risk  and 
duration  as  those  of  the  cash  flows  being 
discounted.  Thus,  if  one  were 
calculating  the  present  value  of  a  U.S. 
Treasury  security,  an  appropriate 
sequence  of  discoimt  rates  for  each  of  its 
cash  flows  would  be  the  sequence  of 
zero-coupon  Treasury  rates  with 
maturities  corresponding  to  the  dates  on 
which  each  cash  flow  is  anticipated. 

The  present  value  calculation  in  this 
example  differs  slightly  brom  that  in 
equation  (1).  above,  and  is  illustrated  as 
follows: 


PV  = 


CF,  CF. 

+ ^  + 

(l  +  ii)  (l  +  iz) 


CF„ 

(l  +  in)" 


corresponding  to  the  dates  on  which 
cash  flows  will  be  generated  by  the 
security  being  valued. 

The  discount  rates  of  all  assets  valued 
by  the  OTS  Model  consist  of  the  zero- 
coupon  Treasury  rates  observed  as  of 
the  reporting  date,  plus  a  spread  to 
account  for  the  risk  difference  between 


2  For  a  description  of  the  calculation  of  the 
implied  forward  rates,  see  Fabozzi  and  Fabozzi, 
Bond  Markets.  Analytis,  and  Strategies,  Prentice 
■Hall,  1989  (pp.  105-109). 


the  instrument  being  valued  and 
Treasury  securities.  The  spread  to  the 
zero-coupon  Treasury  curve  is  unique.  It 
is  calculated  in  one  of  two  ways 
depending  on  the  availability  of  market 
data.  Where  market  price  quotes  are 
readily  available  for  instruments  with 
the  same  characteristics  as  those  being 
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valued  (e.g.,  single  family  mortgage 
loans  and  securities,  and  multifomily 
mortgage  loans),  the  spread  is  calculated 
so  that  the  siun  of  the  discounted  cash 
flows  (calculated  given  maturity, 
amortization,  prepayment,  and  repricing 
characteristics)  equals  the  observed 
market  price. 

For  instruments  for  which  reliable 
price  quotes  are  not  available  [e.g., 
consumer  and  commercial  loans), 
current  lending  rates  on  similar  assets 
are  used  to  calculate  the  spread.  For 
each  type  of  asset,  the  spread  is 
calculated  so  that,  using  the  current 
market  rate  on  that  asset  to  calculate 
cash  flows,  the  sum  of  the  discounted 
cash  flows  equals  the  face  value  of  the 
loan,  or  par.  Estimates  of  current  market 
rates  are  available  horn  the  Thrift 
Financial  Report  or  through  surveys, 
such  as  that  conducted  by  the  Federal 
Reserve  on  current  market  rates  of 
consumer  loans. 

On  the  liability  side  of  the  balance 
sheet,  deposit  cash  flows  are  discounted 
using  secondary  market  CD  yields  and 
borrowings  are  discounted  using  zero- 
coupon  LIBOR  (London  Interbank 
Offered  Rates). 

It  is  assum^  that  the  risk  premium 
required  by  investors  will  not  change 
under  the  alternative  interest  rate 
scenarios.  Thus,  for  the  alternative  rate 
scenarios,  each  discount  rate  is 
calculated  by  simply  summing  the 
appropriate  base  case  zero-coupon  rate, 
the  spread,  and  the  amount  of  the 
interest  rate  shock.  As  discussed  above, 
under  the  alternative  interest  rate 
scenarios,  cash  flows  are  also  revised  to 
reflect  different  loan  prepayment  or 
deposit  attrition  rates  and,  if  applicable, 
to  reflect  repricing  of  the  instrument.  To 
calculate  the  present  value  in  the 
alternative  rate  scenario,  the  revised 
cash  flows  are  then  discounted  by  the 
new  discount  rates. 

The  OTS  uses  the  static  discounted 
cash  flow  approach  to  value  non¬ 
mortgage  loans  and  certain  mortgage 
loans  that  have  insufficient  data  to 
apply  the  option-based  approach,  all 
liabilities,  and  several  of^balance  sheet 
instruments. 

3.  Option-Based  Pricing  Analysis 

The  option-based  pricing  approach — 
also  known  as  option-adjusted  spread 
(OAS)  methodology — is  a  technique  for 
valuing  assets  that  contain  embedded 
options.  Perhaps  the  most  significant 
embedded  options  from  the  perspective 
of  savings  associations  are  the 
prepa)rment  options  contained  in 
mortgages  and  mortgage-related 
securities  and  the  interest  rate  caps  on 
adjustable-rate  mortgages.  Prepayment 
options  introduce  significant 


uncertainty  into  the  timing  of  mortgage 
cash  flows.  When  mortgage  rates  fall 
significantly,  mortgage  prepayments 
typically  accelerate,  forcing  associations 
to  reinvest  the  proceeds  of  the 
prepayments  at  lower  rates.  An 
important  aspect  of  valuing  a  mortgage 
(or  mortgage-related  security),  therefore, 
is  determining  the  appropriate  value  of 
the  option  component  of  the  mortgage. 

Option-based  pricing  models  are 
designed  to  provide  improved  mortgage 
valuation  estimates  by  taking  interest 
rate  volatility  into  account.  These 
models  use  an  interest  rate  simulation 
program  to  generate  numerous  interest 
rate  paths  that,  in  conjunction  with  a 
prepayment  model,  are  used  to  estimate 
mortgage  cash  flows  along  each  path.3 
These  cash  flows  are  then  discounted 
and  averaged  to  arrive  at  a  single 
mortgage  price. 

By  estimating  the  value  of  a  mortgage 
over  numerous  possible  interest  rate 
paths,  an  option-based  model  provides 
a  more  accurate  estimate  of  the  market 
value  of  a  mortgage  than  could  be 
derived  from  a  static  cash  flow  model, 
which  assumes  a  single  interest  rate  and 
prepayment  path.  (In  fact,  the  option- 
based  approach  actually  repeats  the 
static  cash  flow  approach  many  times 
with  different  interest  rate  paths  and 
averages  the  results.) 

The  option-based  valuation  approach 
that  the  OTS  Model  uses  is  briefly 
described  as  follows. 

(1)  Projection  of  short-term  interest 
rates.  The  interest  rate  simulation  model 
uses  an  empirically  estimated  equation 
to  generate  200  randomly  determined 
interest  rate  paths  for  short-term  interest 
rates  based  on  an  assumed  level  of 
interest  rate  volatility.  The  Model 
incorporates  the  current  term  structure 
of  interest  rates  as  a  starting  point  and 
projects  the  path  of  monthly  interest 
rates  over  a  360  month  poriod.  The 
paths  are  generated  in  a  manner  that 
makes  the  simulation  consistent  with 
the  observed  Treasury  yield  curve. 

Thus,  if  Treasury  securities  are  priced 
using  the  simulation,  the  Model  returns 
exactly  the  currently  observed  Treasury 
prices.  In  this  way,  all  securities  can  be 
accurately  comp)ared  to  the  yardstick  of 
Treasury  securities. 

(2)  Projection  of  mortgage  rates.  The 
interest  rate  model  also  generates  a  path 
of  future  fixed-rate  mortgage  coupons 
and  of  future  coupons  of  each  type  of 
adjustable-rate  mortgage  valued  by  the 
Model.  The  Model  uses  a  separate 
volatility  assumption  for  the  fixed-rate 

3  An  interest  rate  path  is  a  sequence  of  360  . 
monthly  interest  rates.  Three  hundred  and  sixty 
months  are  used  because  that  is  the  maturity  of  the 
longest-lived  mortgages  (j.e..  thirty  years)  valued  by 
the  Model. 


mortgage  rates,  but  assumes  that  a 
degree  of  correlation  exists  between 
short-term  rates  and  the  fixed-rate 
mortgage  rates.  The  result  is  that  each  of 
the  200  paths  contains  a  short-term  rate, 
an  associated  fixed-rate  mortgage  rate, 
and  a  projected  coupon  for  each  type  of 
ARM  for  the  next  360  months. 

(3)  Prepayment  projections. 
Prepayment  equations  are  used  to 
project  prepsayments  along  each  interest 
rate  path  depending  on  the  ratio  of  the 
coupon  of  the  mortgage  loan  or  security 
being  valued  to  the  projected  fixed-rate 
mortgage  rate  at  each  point  along  the 
path.  The  Model  uses  separate 
prepayment  equations  for  30-year 
conventional  mortgages,  30-year  FHA/ 
VA  mortgages,  15-year  and  balloon 
mortgages,  and  adjustable-rate 
mortgages.  The  prepayment  equations 
are  based  on  the  rate-scenario  specific 
prepayment  forecasts  of  several  Wall 
Street  firms. 

(4)  Valuation  of  projected  cash  flows. 
Cash  flows  are  generated  for  each  month 
along  an  interest  rate  path  using 
scheduled  amortization,  coupon 
payments,  and  prepayments.  A  price  for 
each  path  is  calculate  for  the  loan  or 
security  by  discounting  that  path’s 
projected  cash  flows  by  the  sequence  of 
short-term  rates  associated  with  that 
cash  flow  plus  a  spread.  The  spread, 
known  as  the  “option-adjusted  spread,” 
is  chosen  so  that  the  average  of  the 
prices  resulting  from  the  200  simulated 
rate  paths  is  equal  to  the  currently 
observed  market  price  of  a  similar  loan 
or  security. 

(5)  Valuation  of  cash  flows  projected 
in  other  scenarios.  Once  the  option- 
adjusted  spread  has  been  calculated, 
mortgage  prices  can  be  calculated  under 
the  alternate  interest  rate  scenarios.  To 
model  such  a  scenario,  steps  1  through 
3  are  repeated,  but  starting  with  a  term 
structure  that  has  been  subjected  to  a 
parallel  shock  of  the  desired  magnitude 
(i.e.,  plus  or  minus  200  basis  points). 
Step  4  is  then  repeated  with  cash  flows 
being  discounted  by  the  new  sequence 
of  associated  short-term  rates  plus  the 
same  option-adjusted  spread  as  the  base 
case.  The  average  of  the  200  discounted 
cash  flows  represents  the  shocked  rate 
scenario’s  price  for  that  mortgage. 

The  Moael  uses  the  option-based 
approach  to  value  single  femily  fixed- 
rate  and  adjustable-rate  mortgages  ana 
mortgage  servicing  assets. 

4.  The  Black-Scholes  Model 

The  OTS  Model  uses  a  derivative  of 
the  Black-Scholes  option  valuation 
model  to  value  the  following  types  of 
off-balance  sheet  contracts: 

•  optional  commitments  to  purchase 
or  sell  mortgages 
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•  swaptions  (options  on  swaps) 

•  interest-rate  caps 

•  interest-rate  floors 

•  options  on  futures 

This  model,  sometimes  referred  to  as 
the  "Black  76"  model,  values  options  on 
futures  and  other  forward  contracts.^  To 
calculate  the  option’s  value,  the  model 
requires  the  input  of  five  variables  that 
characterize  the  option.  These  variables 
are  (1)  the  future  or  forward  price  of  the 
instrument  tmderlying  the  option,  (2) 
the  strike  price,  (3)  the  volatility  of  the 
underlying  instrument,  (4)  the  time  to 
expiration  of  the  option,  and  (5)  the 
risk-free  rate  of  interest. 

To  calculate  the  value  of  an  option  in 
the  shocked-rate  environment,  two 
adjustments  are  made  to  the  inputs  of 
the  model.  The  yield  curve  (LIBOR  or 
Treasury)  is  shocked  to  generate  a  new 
foiw’ard  price  for  the  instrument 
underlying  the  option  and  the  risk-free 
rate  of  return  is  adjusted  by  the  amount 
of  the  shock. 

5.  Summary  of  Methodologies  for  Assets 

This  section  summarizes  the 
methodologies  used  by  the  OTS  Model 
to  estimate  the  economic  value  of  each 
of  the  asset  categories  listed  on 
Schedule  CMR. 

a.  Single  Family  Fixed-Rate  Mortgage 
Loans  and  Securities 

The  option-based  pricing  approach  is 
used  to  value  single  family  fixed-rate 
mortgage  (FRM)  loans  and  securities. 
This  approach  takes  into  account  the 
effect  of  embedded  options 
(prepa3mients  and,  in  the  case  of 
adjustable-rate  mortgages,  interest  rate 
and  payment  caps)  on  mortgage  prices. 
The  Model  uses  an  interest  rate 
simulation  program  to  generate 
numerous  interest  rate  paths  that,  in 
conjunction  with  a  prepayment  model, 
are  used  to  estimate  mortgage  cash  flows 
along  each  path.  Those  cash  flows  are 
then  discounted  and  averaged  to  arrive 
at  a  single  mortgage  price. 

Schedule  CMR  separately  collects 
information  on  outstanding  balances, 
coupons,  and  maturities  of  four  types  of 
fixed-rate  mortgage  loans:  30-year 
conventional,  30-year  FHA/VA,  15-year 
original  maturity,  and  balloon  payment 
mortgages.  Analogous  information  is 
reported  separately  for  mortgage 
securities  backed  by  each  of  the  same 
four  types  of  fixed-rate  mortgages.  Ail 
information  is  reported  in  five  separate 
coupon  ranges  (less  than  8  percent,  8  to 


4  For  more  information,  see  Stephen  Figlewski, 
Chapter  3  in  Stephen  Figlewski,  William  L.  Silber, 
and  Marti  G.  Subrahmanyan,  editors.  Financial 
Options:  From  Theory  to  Practice,  Business  One 
Irwin:  Homewood,  IL.  1990. 


8.99,  9  to  9.99, 10  to  10.99,  and  11 
percent  and  above). 

The  availability  of  disaggregated  data 
allows  the  Model  to  estimate  the  value 
of  the  FRM  portfolio  as  consisting  of 
eight  fairly  specific  types  of  instruments 
(j.e.,  the  four  types  of  mortgage  loans 
and  four  types  of  mortgage  securities). 

The  eight  categories  of  FRMs  that  are 
reported  differ  in  both  their  projected 
cash  flows  and  in  the  discount  rates 
used  to  discount  them.  Modeling  of  cash 
flows  takes  account  of  each  instrument’s 
particular  amortization  schedule  and,  to 
the  extent  possible,  takes  account  of 
differing  prepayment  characteristics. 

For  example,  separate  prepayment 
functions  are  used  to  estimate 
prepayments  on  conventional  loans  and 
FHA/VA  loans  (as  well  as  the  securities 
backed  by  those  types  of  loans).  Cash 
flows  are  discounted  using  the  zero- 
coupon  Treasury  yield  curve  plus  the 
option  adjusted  spread  for  the  particular 
instrument  being  modeled.  Separate 
option  adjusted  spreads  (OASs)  are 
derived  each  quarter  for  several 
representative  coupons  and  maturities 
of  each  type  of  instrument,  based  on 
their  observed  market  prices  at  that 
time. 

For  the  current  and  shocked  interest 
rate  scenarios,  the  OTS  uses  the  OAS 
methodology  to  estimate  prices  for 
several  different  coupon  and  maturity 
combinations  of  each  type  of  mortgage 
instrument.  Those  price  estimates  are 
stored  in  the  form  of  a  separate  pricing 
"look-up”  table  for  each  type  of 
instrument.*  Economic  values  for  each 
of  the  balances  reported  by  the 
institution  will  then  be  calculated  by 
reference  to  the  pricing  table  that 
corresponds  to  that  particular  type  of 
mortgage  instrument.  Because  the  tables 
contain  price  estimates  for  only  a 
limited  number  of  coupon  and  maturity 
combinations  for  each  type  of 
instrument,  prices  for  the  specific 
coupon/maturity  combination  reported 
are  obtained  by  interpolating  between 
the  relevant  lines  in  the  table. 

b.  Single  Family  Adjustable-Rate 
Mortgage  Loans  and  Securities 

The  OAS  approach  is  also  used  to 
estimate  the  value  of  single  family 
adjustable-rate  mortgage  (ARM)  loans 
and  securities.  Schedule  CMR  collects 
information  on  ARMs  in  five  columns 
that  correspond  to  the  frequency  with 
which  the  mortgage  rate  resets  and  the 
type  of  index  on  which  it  is  based  (e.g., 
1-year  current  market  index,  1-month 
lagging  market  index).  Each  column 


>  Excerpts  from  these  pricing  tables  are  available 
to  all  OTS-regulated  thrifts  at  no  charge  and  at  an 
annual  charge  of  $40  to  other  interested  parties. 


actually  accommodates  a  number  of 
possible  indexes  and  a  range  of  reset 
frequencies,  but  balances  in  the  five 
columns  are  assumed  for  modeling 
purposes  to  consist  of  the  most 
prevalent  types  of  ARMs  in  that  index 
and  reset  range.  These  are,  respectively, 
ARMs  indexed  to  6-month  Treasury,  1- 
year  Treasury,  3-year  Treasury,  1-month 
11th  District  Cost  of  Funds  Index 
(COFI),  and  12-month  COFI.  All  other 
information  about  ARMs,  described 
below,  is  collected  separately  for  each  of 
the  five  columns,  so  that  the  balances  in 
each  column  may  be  modeled  separately 
using  the  information  submitted  by  the 
reporting  institution. 

The  outstanding  balance  and 
weighted  average  coupon  of  ARMs 
subject  to  introductory  "teaser"  rates  are 
collected  separately  from  other  ARMs, 
allowing  teaser  ARMs  to  be  modeled 
separately.  Teaser  ARMs  not  only  have 
low  coupons  relative  to  otherwise 
equivalent  ARMs  but  the  option  value 
implicit  in  their  periodic  interest  rate 
caps  is  higher  than  that  of  otherwise 
identical  non-teaser  ARMs.*  These 
characteristics  would  result  in 
aggregation  error  if  teaser  ARMs  were 
not  treated  separately. 

For  non-teaser  ARMs  of  each  type  of 
index,  in  addition  to  information  about 
balance,  coupon,  time  to  next  coupon 
reset,  and  maturity,  the  reporting  form 
collects  the  average  margin,  and 
information  about  interest  rate  caps  on 
the  loans. 

Schedule  CMR  collects  fairly  detailed 
information  about  periodic  and  lifetime 
interest  rate  caps,  because  aggregation 
error  can  be  especially  severe  for  option¬ 
like  instruments  such  as  caps.  In 
reporting  on  Schedule  CMR,  institutions 
provide  information  that  allows  their 
ARMs  to  be  segregated  into  four  groups 
on  the  basis  of  the  distance  between 
their  current  coupons  and  lifetime  rate 
caps.  Each  group  is  valued  separately, 
based  on  its  reported  weighted  average 
lifetime  cap.  This  approach  reduces  the 
amount  of  aggregation  error  by 
aggregating  across  several  relatively 
narrow  bands  rather  than  one  large  one. 

In  addition  to  caps,  information  is 
reported  about  periodic  and  lifetime 
interest  rate  floors,  allowing  those 
features  to  be  incorporated  into  the 
price  estimates,  where  relevant.  Finally, 
institutions  report  information 
permitting  ARM  whole  loans  and  ARM 
securities  to  be  valued  separately. 

The  OTS  Model  projects  the  COF 
index  in  each  future  month  using  the 


Because  teaser  ARMs  start  at  a  less  than  fully- 
indexed  interest  rate,  the  probability  that  their  first 
rate  reset  will  be  constrained  by  the  periodic  rate 
cap  is  higher  than  for  a  non-teaser  ARM  that  is 
otherwise  identical. 
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following  equation  where  COFI  _  i  is  the 
value  of  the  index  in  the  previous 
month,  and  TlYR  is  the  projected  one 
year  Treasury  yield  in  each  fut\ire 
month. 

COn=.9041*COFI  _  1  -  .0959*71 YR  . 

For  each  type  of  ARM  {e.g.,  1-year 
current  market  index,  1-month  lagging 
market  index),  OTS  uses  the  OAS 
methodology  to  estimate  economic 
values  for  various  combinations  of 
margin,  current  coupon,  time  to  next 
reset,  maturity,  lifetime  cap  level,  and 
presence  or  absence  of  lifetime  floors 
and  periodic  caps  and  floors.  Those 
estimates  are  stored  in  a  series  of  ten 
large  “look-up”  tables  (both  ARM  loans 
and  securities  for  each  of  the  five 
indices  noted  above).  Economic  values 
for  each  of  the  balances  reported  by  the 
institution  are  then  calculated  by 
interpolating  between  the  relevant 
pricing  table  lines  corresponding  to  that 
particular  type  of  ARM  instrument. 

c.  Multifamily  and  Nonresidential 
Mortgages 

The  OTS  Model  uses  the  static 
discounted  cash  flow  approach  to  value 
multifamily  and  nonresidential 
mortgage  loans  and  securities.  Because 
a  significant  percentage  of  these 
mortgages  are  balloon  loans,  balances 
are  divided  into  balloon  and  fully 
amortizing  categories  on  Schedule  CMR. 
Balances  are  filler  divided  into  fixed- 
rate  and  adjustable-rate  categories. 

For  fixed-rate  balances,  S^edule 
CMR  collects  the  weighted  average 
maturity  .and  the  coupon.  For 
adjustable-rate  balances,  CMR  collects 
the  following:  the  index  type  (reported 
as  a  Cbde)  to  which  the  largest 
percentage  of  the  institution’s  balances 
are  tied;  the  reset  fiequency  of  the  loans 
tied  to  that  index;  the  weighted  average 
margin;  the  weighted  average  maturity; 
the  volume  of  balances  with  coupons 
currently  within  300  basis  points  of 
their  lifetime  interest  rate  caps;  and,  for 
those  balances,  the  weighted  average 
difference  (in  basis  points)  between  the 
coupon  and  lifetime  cap.  In  addition,  for 
balloon  mortgages,  CMR  collects  the 
remaini^  term  to  full  amortization. 

The  OTS  Model  values  the  four  types 
of  mortgages  (fixed-rate  balloons,  fixed- 
rate  fully  amortizing,  adjustable-rate 
balloons,  and  adjustable-rate  fully 
amortizing)  separately,  using  maturity, 
amortization,  and  rate  and  cap 
information  specific  to  each  type.  All 
balances  are  assumed  to  pay  monthly 
principal  and  interest  cash  flows.  The 
coupons  of  adjustable-rate  mortgages 
(equal  to  the  projected  value  of  the 
index  plus  the  reported  margin)  resets 
with  the  reported  firequency,  but  subject 


to  any  interest  rate  caps.  Due  to  the 
prevalence  of  prepayment  penalties  on 
these  types  of  mortgages,  prepayment 
rates  for  all  multifamily  and 
nonresidential  mortgages  are  assumed  to 
be  zero.  Although  this  category  may 
include  multifamily  securities  as  well  as 
loans,  Schedule  CMR  does  not 
distinguish  between  them. 

Consequently,  all  balances  are  valued  as 
mortgage  loans,  not  securities. 

Each  monthly  cash  flow  is  discounted 
by  the  Treasury  zero-coupon  yield 
appropriate  for  that  month  plus  a 
spread.  That  spread  is  calculated  so 
that,  on  average,  the  spread  plus  the 
zero-coupon  yields  equals  the  required 
net  yield  for  30-day  commitments  on 
multifamily  mortgages  posted  by 
FHLMC  or  FNMA. 

Institutions  holding  adjustable-rate 
multifamily  and  nonresidential 
mortgages  tied  to  a  variety  of  different 
indices  may,  at  their  option,  report 
those  balances  disaggregated  by  index 
type  in  the  Optional  Supplemental 
Reporting  section  of  Schedule  CMR.  The 
valuation  methodology  for  those 
balances  is  the  same  as  that  described 
above,  but  with  the  coupon  on  each 
reset  date  being  set  equal  to  the 
projected  value  of  the  individually 
reported  index  plus  the  reported 
margin. 

d.  Construction  and  Land  Loans 

The  OTS  model  uses  the  static 
discounted  cash  flow  approach  to  value 
constriiction  and  land  loans  (hereafter 
referred  to  collectively  as  construction 
loans).  Schedule  CMR  collects  the 
outstanding  balances  of  fixed-  and 
adjustable-rate  construction  loans,  their 
weighted  average  remaining  maturities, 
and  the  weight^  average  coupon  of 
fixed-rate  loans.  In  addition,  for 
adjustable-rate  loans.  CMR  collects  an 
index  code  representing  the  index  to 
which  the  largest  percentage  of  the 
reporting  institution’s  adjustable-rate 
construction  balances  are  tied  and  the 
weighted  average  margin  of  the  loans 
tied  to  that  index.  All  reported 
adjustable-rate  balances  for  the 
institution  are  assumed  to  be  tied  to  that 
index.  The  index  is  projected  over  the 
remaining  life  of  the  loans  and  the 
coupon  rate  in  each  month  is  calculated 
as  the  sum  of  the  index  plus  the 
reported  margin.  That  is,  the  OTS  Model 
treats  all  adjustable-rate  construction 
loans  as  having  a  monthly  reset 
frequency  with  no  interest  rate  caps  or 
floors. 

All  construction  loans  are  as.sumed  to 
pay  monthly  interest  and  principal  at 
maturity.  No  prepayments  are  assumed. 
Each  monthly  cash  flow  is  discounted 
by  the  Treasury  zero-coupon  yield  for 


that  month  plus  a  spread.  The  spread  is 
calculated  so  that  on  average,  the 
discount  rate  is  equal  to  the  current 
lending  rate  on  construction  and  land 
loans.  The  current  lending  rate  is 
estimated  by  using  the  information  on 
margins  and  indices  on  adjustable-rate 
construction  and  land  loans  reported  in 
Schedule  CMR.  It  is  assumed  to  be  equal 
to  the  index  most  commonly  reported 
by  institutions  for  construction  and  land 
loans  (e.g.,  the  prime  rate)  plus  the 
average  margin  reported  by  institutions 
with  loans  tied  to  that  index. 

Institutions  holding  adjustable-rate 
construction  loans  tied  to  indices  other 
than  the  one  reported  in  the 
construction  loans  section  of  Schedule 
CMR,  may  at  their  option  report  their 
construction  loans  disaggregated  by 
index  type  in  the  Optional 
Supplemental  Reporting  Section.  The 
valuation  methodology  for  those 
balances  is  the  same  as  that  described 
above  with  the  coupon  in  each  future 
month  being  set  equal  to  the  projected 
value  of  the  index  plus  the  reported 
margin. 

e.  Second  Mortgage  Loans 

The  OTS  Model  values  second 
mortgage  loans  using  the  static 
discounted  cash  flow  approach. 
Schedule  CMR  collects  the  outstanding 
balances  of  fixed  and  adjustable-rate 
second  mortgage  loans,  die  weighted 
average  maturity  of  those  balances,  the 
coupon  of  fixed-rate  second  mortgages, 
and  the  margin,  reset  frequency,  and 
index  t)q>e  for  adjustable-rate  second 
mortgages. 

Second  mortgages  are  assumed  to  be 
level-payment  amortizing  loans  that 
generate  monthly  cash  flows  of  interest 
and  principal.  Prepayment  rates  for 
second  mortgages  are  based  on  observed 
prepayment  rates  of  home  equity  loans 
underlying  asset  backed  securities. 

The  coupon  on  adjustable-rate  second 
mortgages  is  calculated  as  the  sum  of 
the  reported  index  and  the  reported 
margin  and  changes  with  the  rep>orted 
reset  frequency.  The  Model  treats  all 
second  mortgages  as  having  no  interest 
rate  caps  or  floors. 

All  monthly  cash  flows  are 
discounted  by  the  Treasury  zero-coupon 
yield  for  that  month  plus  a  spread.  That 
spread  is  calculated  so  that,  on  average, 
the  spread  plus  the  zero-coupon  yields 
will  equal  the  observed  current  lending 
rate  on  adjustable-rate  second 
mortgages.  The  current  lending  rate  is 
estimated  by  using  the  information  on 
margins  and  indices  on  adjustable-rate 
second  mortgages  reported  in  Schedule 
CMR.  It  is  assumed  to  be  equal  to  the 
index  most  commonly  reported  by 
institutions  (e.g.,  the  prime  rate)  plus 
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the  average  margin  reported  by 
institutions  with  loans  tied  to  that 
index. 

Institutions  holding  adjustable-rate 
second  mortgages  tied  to  indices  other 
than  the  one  reported  in  the  second 
mortgages  section  of  Schedule  CMR, 
may  at  their  option  report  their  second 
mortgages  disaggregated  by  index  type 
in  the  Optional  Supplemental  Reporting 
Section.  The  valuation  methodology  for 
those  balances  is  the  same  as  that 
described  above  with  the  coupon  on 
each  reset  date  being  set  equal  to  the 
forecasted  value  of  the  reported  index 
plus  the  reported  margin. 

f.  Qimmercial  Loans 

The  OTS  Model  uses  the  static 
discounted  cash  flow  approach  to  value 
commercial  loans.  Schedule  CMR 
collects  the  outstanding  balances  of 
fixed-  and  adjustable-rate  commercial 
loans,  their  weighted  average  remaining 
maturity,  the  weighted  average  coupon 
of  fixed-rate  loans,  and  the  weighted 
average  margin  of  adjustable-rate  loans. 
All  loans  are  assumed  to  pay  monthly 
interest  and  principal  at  maturity.  No 
prepayments  are  assumed. 

Adjustable-rate  loans  are  assumed  to 
be  indexed  to  the  prime  rate  and  to  reset 
monthly.  The  interest  rate  on  adjustable- 
rate  loans  in  each  future  month  is  equal 
to  the  projected  prime  rate  in  each 
future  month  plus  the  reported  margin. 
The  prime  rate  is  projected  based  on 
implied  forward  Treasury  yields. 

An  estimate  of  the  current  lending 
rates  on  adjustable-rate  commercial 
loans  held  by  savings  associations  is 
used  to  calculate  the  discount  rate  for 
commercial  loan  cash  flows.  The 
current  lending  rates  are  estimated  by 
using  the  information  on  margins  on 
commercial  loans  reported  on  Schedule 
CMR.  The  current  lending  rate  is 
assumed  to  be  equal  to  the  prime  rate 
plus  the  average  margin  reported  by 
institutions.  The  discount  rate  in  each 
future  month  is  calculated  as  the  zero- 
coupon  Treasury  yield  in  that  month 
plus  a  spread.  The  spread  is  calculated 
such  that,  on  average,  the  spread  plus 
the  zero-coupon  yields  will  equal  the 
estimated  current  lending  rate. 

Institutions  holding  acqustable-rate 
commercial  loans  tied  to  indices  other 
than  prime  may,  at  their  option,  report 
their  commercial  loan  balances 
disaggregated  by  index  type  in  the 
Optional  Supplemental  Reporting 
Section  of  S^edule  CMR.  The  valuation 
methodology  for  those  balances  is  the 
same  as  that  described  above,  except  the 
loan  coupon  in  each  future  month  is 
equal  to  the  projected  value  of  the 
particular  reported  index  plus  the 
reported  mai^n. 


g.  Consumer  Loans 

The  OTS  Model  uses  the  static 
discounted  cash  flow  approach  to  value 
consumer  loans.  Schedule  CMR  collects 
the  outstanding  balances  of  fixed-  and 
adjustable-rate  consumer  loans,  their 
weighted  average  remaining  maturity, 
and  the  weighted  average  coupon  on 
fixed-rate  loans.  In  addition,  for 
adjustable-rate  loans.  Schedule  CMR 
collects  the  index  to  which  the  largest 
percentage  of  loans  are  tied,  the 
weighted  average  m£trgin,  and  the  loans* 
reset  frequency.  All  adjustable-rate 
consumer  loans  are  assumed  to  reset 
based  on  that  index,  with  the  reported 
reset  fioquency. 

All  consumer  loans  are  assumed  to  be 
level-payment  amortizing  loans  that 
generate  monthly  cash  flows  of  interest 
and  principal.  On  Schedule  SC  of  the 
Thrift  Financial  Report,  consumer  loan 
balances  are  broken  down  into  eight 
types.  The  OTS  Model  determines  a 
unique  weighted  average  prepayment 
rate  for  each  institution’s  total  consumer 
loan  balances,  using  as  weights  the 
proportion  of  balances  represented  by 
each  loan  type  on  Schedule  SC.  The 
OTS  bases  prepayment  estimates  for 
each  type  of  loan  on  observed 
prepayment  rates  of  collateral 
underlying  various  types  of  asset  backed 
securities.  Prepayment  rates  are 
assumed  to  remain  constant  in  the 
alternate  rate  scenarios. 

Using  the  balances  reported  by  type 
on  Schedule  SC,  the  OTS  Model 
determines  a  unique  weighted  average 
discount  rate  for  each  institution’s 
consumer  loan  balances.  For  each  loan 
type,  the  discount  rate  in  each  future 
month  is  calculated  as  the  zero-coupon 
Treasury  yield  in  that  month  plus  a 
spread.  Each  spread  is  calculated  such 
that,  on  average,  the  spread  plus  the 
zero  coupon  yield  equals  the  observed 
yield  on  an  asset  backed  security  with 
collateral  of  that  loan  type.  For 
consumer  loan  types  for  which 
secondary  market  yields  are  not  readily 
available,  current  market  lending  rates 
fi-om  Federal  Reserve  statistical  release 
G.19  will  be  used. 

Institutions  may,  at  their  option, 
report  their  consumer  loans  in  a  more 
disaggregated  manner  in  the  Optional 
Supplemental  section  of  Schedule  CMR. 
Balances  may  be  disaggregated  by  loan 
type  and  index.  The  OTS  model  then 
applies  coupon  reset  assumptions, 
discount  rates,  and  prepayment  rates 
specific  to  each  type  of  consumer  loan. 

h.  Mortgage  Derivative  Securities 

Mortgage  derivative  securities  include 
collateralized  mortgage  obligations 
(CMOs),  interest-only  strips  (lOs), 


principal  only  strips  (POs),  residuals, 
CMO  swaps,  and  other  instruments  with 
similar  characteristics. 

Savings  associations  report  the  book 
value  of  their  holdings  of  mortgage 
derivative  securities  in  the  appropriate 
cells  of  Schedule  .CMR.  Schedule  CMR 
lists  19  types  of  mortgage  derivatives 
which  are  subdivided  into  high-risk  and 
low-risk  categories.  In  the  OTS  Model 
mortgage  derivatives  are  valued  using 
one  of  two  approaches,  a  "self- 
reporting”  approach  or  a  benchmark 
approach,  depending  on  whether  the 
savings  association  meets  certain 
criteria.  Under  the  self-reporting 
approach,  institutions  report  their  own 
estimates  of  the  economic  value  of  their 
mortgage  derivatives  in  each  of  the 
interest  rate  scenarios  evaluated  by  the 
OTS  model.  These  estimates  are  then 
incorporated  directly  into  the  results  of 
the  OTS  Model  to  estimate  institutions’ 
interest  rate  exposure. 

Savings  associations  meeting  the 
following  criteria  are  required  to  report 
their  own  economic  value  estimates  for 
mortgage  derivatives: 

(1)  Assets  exceeding  $500  million,  or 

(2)  Any  "high-risk”  mortgage 
derivatives  acquired  after  December  31, 
1988  (see  Thrift  Bulletin  52  for  a 
definition  of  high-risk  derivatives),  or 

(3)  The  book  value  of  mortgage 
derivatives  exceeds  5  percent  of  assets. 

Savings  associations  not  required  to 
provide  their  own  estimates  may  ^ 
provide  the  estimates  if  they  wish.  The 
self-reporting  approach  should  result  in 
better  estimates  of  the  interest  rate 
sensitivity  of  these  instruments  than  the 
benchmark  approach  described  below. 

The  OTS  uses  a  benchmark  approach 
to  value  the  mortgage  derivatives  of 
savings  associations  that  do  not  use  the 
self-reporting  approach.  Under  this 
approach,  a  benchmark  security  is 
chosen  to  represent  the  securities  that 
savings  associations  report  in  each  of 
the  cells.  The  economic  value  of  the 
derivatives  in  each  cell  are  estimated  in 
each  interest  rate  scenario  based  upon 
the  price  of  the  benchmark  representing 
that  cell  in  each  of  those  scenarios. 
Prepayment  rates  assumed  for  the 
underlying  collateral  are  the  same  as,  or 
similar,  to  those  used  to  value  mortgage 
securities.  A  listing  of  the  benchmarks 
and  their  pricing  profiles  will  be 
included  in  the  "Asset  and  Liability 
Pricing  Tables,”  published  by  the  OTS 
each  quarter.  'The  benchmark  for  each 
class  of  derivative  will  be  updated  when 
necessary. 

lOs  and  POs  are  priced  using  the  OAS 
methodology  of  the  NPV  model.  The 
NPV  model  uses  the  coupon 
information  reported  by  savings 
institutions  and  assumed  maturities  to 
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calculate  the  economic  value  in  each 
scenario. 

i.  Mortgage  Loan  Servicing  Rights  and 
Mortgage  Loans  Serviced  by  Others 

i.  Mortgage  Loan  Servicing  Rights.  The 
OTS  Model  uses  the  same  OAS 
methodology  -to  value  servicing  that  it 
uses  to  value  single-family  mortgage 
loans  and  securities.  See  Section  B.3  for 
a  discussion  of  the  OAS  methodology. 

The  outstanding  balances  of  nxed-rate 
mortgage  loans  serviced  for  others  are 
reported  on  Schedule  CMR  in  five 
coupon  ranges  (less  than  8  percent,  8  to 
8.99,  9.00  to  9.99, 10  to  10.99,  and  11 
percent  and  above).  Balances  of 
adjustable-rate  mortgages  tied  to  current 
market  indices  (e.g.,  the  1-year  Constant 
Maturity  Treasury  yield)  are  reported 
separately  horn  those  tied  to  lagging 
market  indices  [e.g.  the  11th  District 
Cost  of  Funds).  The  OTS  Model  treats 
all  current  market  index  loans  as  l-year 
CMT  ARMS  and  all  lagging  market 
index  ARMs  as  1-month  COFI  ARMs. 
CMR  also  collects  the  weighted  average 
remaining  matiuity  and  the  weighted 
average  servicing  fee  for  each  of  the 
reported  balances,  the  number  loans 
serviced,  and  the  number  of  loans 
subserviced  by  others. 

The  estimated  economic  value  of 
mortgage  servicing  is  equal  to  the 
discounted  present  value  of  servicing 
fee  income  and  ancillary  income,  minus 
the  discounted  present  value  of 
servicing  cost  outflows.  The  value 
derived  from  escrow  deposits  associated 
with  mortgages  serviced  for  others  is 
calculated  separately.  (See  section  6.C.) 
Monthly  servicing  fee  cash  flows  are 
estimated  by  adjusting  the  balances 
reported  on  CMR  for  expected 
prepayments  and  amortization,  and 
multiplying  the  outstanding  balances  in 
each  month  by  the  reported  weighted 
average  servicing  fee.  Monthly  ancillary 
income  is  estimated  by  adjusting  the 
reported  number  of  loans  outstanding 
for  expected  prepayments  and 
multiplying  the  number  of  loans 
serviced  by  an  estimate  of  monthly 
ancillary  income. 

Servicing  cost  outflows  are  estimated 
in  the  same  manner  as  ancillary  income 
cash  flows.  That  is,  by  adjusting  the 
reported  number  of  loans  serviced  for 
expected  prepayments  and  multiplying 
the  number  of  loans  serviced  by  an 
estimate  of  monthly  servicing  cost. 

Estimates  of  per-loan  ahcillary  income 
and  servicing  cost  are  taken  from  the 
Mortgage  Bankers  Association’s  (MB.^) 
annual  survey.  These  estimates  will  be 
updated  annually  as  new  estimates 
become  available. 

All  monthly  cash  flows  are 
discounted  by  the  Treasury  zero-coupon 


yield  for  that  month  plus  a  spread.  The 
spread  is  calculated  so  that  on  average, 
the  discount  rate  is  equal  to  the  current 
required  yield  in  the  servicing  market. 
The  required  yield  will  be  obtained 
quarterly  from  information  provided  by 
dealers  in  the  servicing  market. 

ii.  Mortgage  Loans  Serviced  by  Others. 
In  the  valuation  of  single-family  whole 
loans  held  in  portfolio,  the  OTS  model 
deducts  a  servicing  cost  of  20  basis 
points  per  annum  from  monthly  cash 
flows.  Some  institutions  own  mortgages 
that  are  serviced  by  others,  and  may  pay 
a  fee  of  more  or  less  than  20  basis  points 
to  the  servicer.  The  discounted  present 
value  of  the  stream  of  fees  on  loans 
serviced  by  others  (less  the  20  basis 
points  already  deducted  in  the  valuation 
of  the  loan  itself)  represents  a  deduction 
from  the  value  of  the  institution’s 
mortgages.  Conversely,  if  the  servicing 
fee  an  institution  is  paying  to  the 
servicer  is  less  than  20  basis  points,  the 
discounted  present  value  of  the 
difference  between  the  two  is  added  to 
the  value  of  the  institution’s  mortgages. 

On  Schedule  CMR,  institutions  report 
the  balances  of  mortgage  loans  serviced 
by  others  and  the  associated  servicing 
fees  separately  for  fixed-rate  mortgages 
and  adjustable-rate  mortgages. 

For  purposes  of  valuing  the  servicing 
fee  streams,  fixed-rate  mortgages 
serviced  by  others  are  assumed  to  be 
spread  uniformly  across  the  reporting 
institution’s  conventional  30-year 
mortgages,  while  the  adjustable-rate 
mortgages  serviced  by  others  are 
assumed  to  be  distributed  evenly  across 
all  ARMs  held  in  portfolio.  Both  are 
valued  using  the  OAS  methodology. 

j.  Cash,  Non-Interest-Eaming  Deposits, 
Overnight  Fed  Funds,  and  Overnight 
Repos 

These  short-term  assets  are  valued  at 
their  face  value  in  all  of  the  interest  rate 
scenarios  evaluated  by  the  OTS  Model. 

k.  Equity  Securities  and  Non-Mortgage- 
Related  Mutual  Funds 

Institutions  report  the  market  value  of 
their  equity  securities  and  non¬ 
mortgage-related  mutual  funds  on 
Schedule  CMR.  To  value  these  assets  in 
the  alternative  interest  rate  scenarios, 
the  OTS  Model  assumes  their  interest 
rate  elasticity  to  be  -4.5  percent.  That 
is,  for  every  100  basis  point  increase  in 
interest  rates,  the  value  of  equity 
securities  and  non-mortgage-related 
mutual  funds  will  be  assumed  to 
decrease  by  4.5  percent,  and  vice  versa. 
For  example,  if  an  institution  reported 
$100  of  equity  securities  on  Schedule 
CMR,  the  estimated  market  value  in  the 
plus  200  basis  points  scenario  would  be 
$100  x(l -.09)  =  $91.00. 


This  interest  rate  elasticity  was 
estimated  using  regression  analysis.  It 
was  obtained  by  regressing  the  monthly 
average  of  the  Wilshire  5,000  Stock 
Index  on  the  monthly  average  ten-year 
Treasury  yield  over  a  five  year  period. 

A  time  variable  was  included  to  allow 
for  an  upward  trend  in  the  index. 

l.  Mutual  Fimds  With  Investments  in 
Mortgage-Related-Securities 

Institutions  report  the  market  value  of 
non-high-risk  mortgage-related  mutual 
fund  investments  on  Schedule  CMR  and 
this  value  is  used  directly  in  the  base 
case  of  the  OTS  Model.  To  value  these 
mutual  fund  investments  in  the 
alternative  interest  rate  scenarios,  the 
OTS  Model  applies  the  estimated 
duration  of  a  selected  benchmark  single¬ 
family,  30-year,  fixed-rate  mortgage 
security.  Institutions  may  report 
additional  information  on  the  portfolio 
composition  of  their  mortgage-related 
mutual  funds  in  the  “Optional 
Supplement  Reporting”  section  of 
Schedule  CMR.  This  information 
permits  the  OTS  to  apply  interest-rate 
sensitivity  measures  more  appropriate 
to  the  specific  mix  of  mortgage  assets 
held  by  the  mutual  fund  in  which  the 
institution  has  invested. 

m.  Zero-Coupon  Securities 

These  assets  are  valued  using  the 

static  discounted  cash  flow  approach. 

On  Schedule  CMR,  institutions  report 
the  carrying  value  of  their  zero-coupon 
securities,  the  weighted  average  yield  to 
maturity,  and  the  weighted  average 
maturity.  A  single  cash  flow  is  assumed 
to  occur  at  the  weighted  average 
maturity  and  is  discounted  by  the 
Treasury  zero-coupon  yield  applicable 
to  that  maturity. 

n.  Government  and  Agency  Securities 
and  Deposits  at  FHLBs 

These  assets  are  valued  using  the 
static  discounted  cash  flow  approach. 
Schedule  CMR  collects  the  outstanding 
principal  balance  of  these  instruments 
and  their  weighted  average  coupon  and 
maturity.  They  are  assumed  to  generate 
semiannual  interest  cash  flows  with 
principal  repaid  at  maturity.  All  cash 
flows  are  discounted  by  the  Treasury 
zero-coupon  yields  applicable  to  each  of 
those  months. 

o.  Term  Federal  Funds  and  Repurchase 
Agreements,  Deposits  at  Non-FHLBs, 
and  Commercial  Paper 

These  assets  are  valued  using  the 
static  discounted  cash  flow  approach. 
On  Schedule  CMR,  institutions  report 
the  outstanding  principal  balance  of 
these  assets  and  their  weighted  average 
coupon  and  maturity.  They  are  assumed 
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to  generate  monthly  interest  cash  Hows 
and  pay  all  principal  at  maturity.  The 
discount  rate  in  each  month  is 
calculated  as  the  zero-coupon  Treasury 
yield  applicable  to  that  month  plus  a 
spread.  The  spread  is  calculated  such 
that,  on  average,  the  spread  plus  the 
zero-coupon  yields  will  equal  the  3- 
month  commercial  paper  rate  published 
in  Federal  Reserve  Please  G.13. 

p.  Other  Investment  Securities 
(Municipal  Securities,  Mortgage-Backed 
Bonds,  Corporate  Securities,  Etc.) 

These  assets  are  valued  using  the 
static  discounted  cash  flow  approach. 

On  Schedule  CMR,  institutions  report 
the  outstanding  principal  balance  of  ^ 
these  assets  and  their  weighted  average 
coupon  and  maturity,  lliey  are  assumed 
to  generate  semiannual  interest  cash 
flows  and  pay  all  principal  at  maturity. 
The  discount  rate  is  the  zero-coupon 
Treasury  yield  corresponding  to  the 
timing  of  the  cash  flow,  plus  a  spread. 
The  spread  is  calculated  such  that,  on 
average,  the  spread  plus  the  zero- 
coupon  yields  equals  the  AAA-rated 
corporate  bond  rate  published  in 
Federal  Reserve  Release  G.13. 

q.  Nonperforming  Loans 

On  Schedule  CMR,  institutions  report 
the  outstanding  principal  balance  of 
nonperforming  mortgage  loans  and, 
separately,  of  nonperforming 
nonmortgage  loans.  The  base  case  value 
of  each  is  set  equal  to  its  reported 
outstanding  balances  minus  valuation 
allowances  for  mortgage  loans  and 
nonmortgage  loans,  respectively.  They 
are  assumed  to  have  the  same  interest 
rate  sensitivities  as  each  institution’s 
total  mortgage  loan  portfolio  and  total 
nonmortgage  loan  portfolio, 
respectively. 

r.  Real  Estate  Held  for  Investment 

Institutions  report  the  carrying  value, 
net  of  valuation  allowances,  of  real 
estate  held  for  investment  on  Schedule 
CMR.  Because  the  economic  value  and 
interest  rate  sensitivity  of  real  estate 
investments  is  very  difflcult  to  estimate 
using  flnancial  modeling  techniques, 
the  OTS  assumes  their  economic  value 
in  all  interest  rate  scenarios  equals  their 
book  value  That  is,  their  interest  rate 
sensitivity  is  zero. 

s.  Repossessed  Assets 

Institutions  report  the  canying  value, 
net  of  valuation  allowances,  of 
repossessed  assets  on  Schedule  CMR. 
The  economic  value  of  these  assets  in 
all  interest  rate  scenarios  is  assiuned  to 
be  equal  to  their  book  value.  That  is, 
their  interest  rate  sensitivity  is  assumed 
to  be  zero. 


t.  Investment  in  Unconsolidated 
Subsidiaries 

Instituticms  report  the  carrying  value, 
net  of  valuation  allowances,  of  their 
investment  in  unconsolidated 
subsidiaries  on  Schedule  CMR.  The  base 
case  economic  value  is  assiuned  to 
equal  the  book  value.  These  assets  are 
assumed  to  have  the  same  interest  rate 
sensitivity  as  the  weighted  average  NPV 
of  the  entire  savings  and  loan  industry 
estimated  by  the  OTS  Model  in  the 
previous  quarter. 

u.  Office  Premises  and  Equipment 

Institutions  report  the  book  value  of 
office  premises  and  equipment  on 
Schedule  CMR.  The  estimated  economic 
value  in  all  interest  rate  scenarios  is 
equal  to  the  book  value.  That  is.  these 
assets  are  assumed  to  have  an  interest 
rate  sensitivity  of  zero. 

V.  Other  Assets 

Other  Assets  consist  of  Accrued 
Interest  Receivable,  Futures/Options 
Margin  Accounts,  and  Other,  including 
Property  Leased  to  Others.  The 
estimated  economic  value  of  these  items 
is  equal  to  the  book  value  in  all  interest 
rate  scenarios. 

6.  Summary  of  Methodologies  for 
Uabilities 

This  section  summarizes  the 
methodologies  used  by  the  OTS  Model 
to  estimate  the  economic  value  of  each 
of  the  liability  categories  listed  on 
Schedule  CNffi. 

a.  Liability  Discount  Rate 

Discount  rates  for  all  deposits 
(including  demand  deposits)  are  based 
on  secondary  market  CD  yields.  Cash 
flows  expected  to  occur  within  the  first 
six  months  are  discounted  using  the  CD 
yields  directly.  Those  expected  to  occur 
after  six  months  are  discounted  by  the 
appropriate  maturity  zero-coupon 
Treasury  yield  plus  the  spread  observed 
at  quarter-end  between  the  6-month 
secondary  market  CD  yield  and  the  6- 
month  zero-coupon  Treasury  yield. 

Discount  rates  for  borrowings  are 
based  on  the  London  Interbank  Offered 
Rates  (LIBOR).  LIBOR  is  the  rate  that 
major  international  banks  charge  each 
other  for  large-volume  loans  and  thus 
provides  a  benchmark  for  the  marginal 
cost  of  funds  for  depository  institutions. 
The  zero-coupon  LffiOR  curve  is 
derived  from  market  quotes  for  several 
maturities  of  LIBOR.’ 


^The  method  used  to  derive  the  LIBCW  curve  is 
similar  to  that  shown  in  Chapter  10  of  Bierwag.  G.. 
Duration  Analysis;  Managing  Interest  Hate  Fisk, 
Ballinger  Publishing,  1987. 


b.  Demand  Deposits 

E)emand  deposits  include  transactimi 
accounts  (NOW.  Super  NOW,  etc.), 
money  market  deposit  accounts, 
passbook  accounts,  and  non-interest 
bearing  demand  deposits.  These 
liabilities  have  no  stated  maturity,  and 
their  offered  rates  react  relatively  slowly 
to  changes  in  market  rates  (except  for 
non-interest  bearing  deposits  wffich,  by 
definition,  do  not  have  an  offered  rate). 
Consequently,  estimation  of  the  cash 
outflows  of  demand  deposits  requires 
assumptions  about  the  relationship 
between  offered  rates,  balances,  and 
market  rates.  These  assumptions  are 
then  applied  to  the  report^  rates  and 
balances  to  derive  economic  values  for 
demand  deposits. 

These  relationships  were  estimated 
statistically  for  each  type  of  demand 
deposit.  The  change  in  the  offered  rate 
on  interest-bearing  deposits  is  assumed 
to  depend  on  changes  in  the  Treasury 
bill  rate,  and  is  estimated  to  allow  for 
the  possibility  of  differing  sp>eeds  of 
adjustment  under  rising  and  falling 
market  rates.  Interest  payments  are 
assumed  to  be  credited  to  the  account 
balance  rather  than  paid  out  monthly. 
Outflows  of  accumulated  interest  and 
principal  depend  on  the  attrition  of 
deposit  balances  (due  to  depositor 
relocation  and  other  factors)  and,  for 
interest-bearing  deposits,  on  the 
relationship  between  offered  and  market 
rates.  In  addition  to  principal  and 
interest,  the  cash  outflows  of  demand 
deposits  also  include  an  estimate  of  the 
non-interest  cost  of  maintaining  the 
deposits. 

The  OTS  plans  to  develop  the  ability 
to  estimate  institution-specific  attrition 
rates  for  core  deposits  for  institutions 
that  elect  to  report  data  on  Schedule 
CMR  that  will  permit  such  estimation. 

c.  Escrow  Accounts 

Schedule  CNiR  collects  balance  and 
weighted  average  coupon  information 
separately  for  three  types  of  escrow 
accounts:  (1)  Escrows  associated  with 
mortgages  owned  by  the  institution,  (2) 
escrows  associated  with  mortgages 
serviced  for  others,  and  (3)  other 
escrows  (/.e.,  those  not  associated  with 
mortgages.) 

Escrow  accounts  that  are  associated 
with  mortgages  have  some  unique 
characteristics  that  must  be  taken  into 
consideration  in  estimating  their 
economic  value.  First,  escrow  accounts 
have  no  explicit  maturity;  rather  they 
remain  in  existence  as  long  as  there  are 
balances  outstanding  on  their  associated 
mortgages.  In  model^g  each  future 
month’s  escrow  balance,  therefore,  the 
OTS  applies  to  the  original  escrow 
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balance  the  nionthly  prepayment  rates 
that  are  applied  to  the  associated 
mortgage  balance,  either  owned  or 
serviced  for  others.  In  other  words,  as  a 
given  proportion  of  the  institution’s 
mortgages  are  prepaid,  a  like  proportion 
of  its  escrow  accounts  are  assumed  to  be 
paid  out. 

Second,  escrow  balances  c.an  be 
highly  seasonal,  reflecting  payment  of 
property  taxes.  Rather  than  attempt  to 
model  that  seasonality,  the  OTS  Model 
bases  the  estimated  present  value  of 
escrows  not  on  the  reported  quarter-end 
balance,  but  instead  on  the  average 
balance  over  the  last  four  quarters.  By 
using  this  average  balance  as  the 
original  balance,  and  applying 
successive  monthly  mortgage 
prepayment  rates  to  it,  the  Model 
should  obtain  a  reasonable 
approximation  of  the  balance  on  deposit 
in  future  months.^ 

In  projecting  monthly  escrow  cash 
flows  the  Model  does,  thus,  not  take 
account  of  the  cyclical  build-up  and 
payout  of  escrow  balances,  and  assumes 
rather  that  the  seasonal  fluctuation 
averages  out.  Only  the  net- cash 
outflows — ^resulting  from  prepayment- 
related  account  payoffs  and  from 
interest  payments — are  projected. 

Interest  is  assumed  to  be  paid  out 
monthly,  at  the  rate  reported  on 
Schedule  CMR.  Accoxmt  payoffs  are 
calculated  each  month  by  applying 
monthly  mortgage  prepayment  rates 
(consistent  with  those  used  by  the 
Model  to  value  the  institution’s 
mortgages)  to  that  month’s  estimated 
escrow  balance. 

These  monthly  cash  flows  are 
calculated  separately  for  mortgages  held 
in  portfolio  and  those  serviced  for 
others.  The  discount  rates  used  to  value 
these  two  types  of  escrows  are  the  same 
as  those  used  to  value  the  associated 
mortgages  or  mortgage  servicing  rights. 
This  approach  recognizes  that  the  right 
to  service  a  mortgage  (whether  owned  or 
serviced  for  others]  and  its  associated 
escrow  account  are  an  inseparable 
bundle. 

Other  escrows  (i.e.,  those  not 
associated  with  mortgages)  are  assumed 
to  have  a  constant  annual  run-off  rate 
and  to  pay  interest  at  the  rate  reported 
in  Schedule  CMR.  To  calculate  their 

*  The  four-quarter  average  balance  has  in  the  past 
sometimes  bmn  distorted  by  the  purchase  or  sale 
of  mortgages  or  mortgage  servicing  rights  which 
caused  sudden  one-time  changes  in  institutions’ 
reported  escrow  balances.  To  minimize  the  effect  of 
such  purchases  or  sales,  the  Model  calculates  the 
four-quarter  average  balance  indirectly,  as  the 
current  quarter-end  mortgage  balance  (either  owned 
or  serviced  for  others)  multiplied  by  the  four- 
quarter  average  ratio  of  escrow  balances  to  mortgage 
Glances  at  the  institution. 


economic  value,  cash  flows  are 
discounted  by  UBOR. 

In  calculating  NPV,  the  current 
quarter's  escrow  balances  are  treated  as 
a  liability  (at  face  value).  The  Model 
treats  as  an  asset  the  difference  between 
the  institution’s  four-quarter  average 
escrow  balances  and  the  present  value 
of  those  accounts,  calculated  as 
described  above.  That  difference 
measures  the  amount  of  benefit  that  an 
institution  derives  from  its  low  cost 
escrow  deposits  and  may  be  viewed  as 
analogous  to  the  GAAP  treatment  of  the 
core  deposit  intangible  associated  with 
purchased  core  deposits.® 

The  advantage  or  this  approach  is  that 
it  prevents  the  spurious  fluctuations  in 
NPV  that  sometimes  resulted  from 
seasonal  changes  in  escrow  balances  in 
the  prior  version  of  the  OTS  Model. 

d.  Fixed-Rate,  Fixed-Maturity  Deposits 

Schedule  GMR  collects  the 
outstanding  balance  of  fixed-rate,  fixed- 
maturity  deposits,  their  weighted 
average  coupon  and  weighted  average 
remaining  maturity,  and  categorizes 
them  according  to  their  original 
maturity.  It  also  collects  information  on 
early  withdrawal  penalties  and  balances 
in  brokered  accounts. 

The  valuation  methodology  for  these 
deposits  differs  depending  on  whether 
they  are  retail  or  brokered  accounts.  The 
valuation  of  retail  deposits  takes  into 
account  the  fact  that  depositors  often 
roll  their  deposits  over  at  interest  rates 
below  those  demanded  in  the  wholesale 
market.  Because  of  this  feature,  the 
actual  maturity  and  future  offered  rates 
of  these  deposits  have  to  be  projected. 
The  roll-over  and  offered  rate  behavior 
was  estimated  based  on  their 
relationship  to  market  rates.  The  offered 
rate  on  retail  deposits  of  this  type  reacts 
somewhat  sluggishly  to  changes  in 
interest  rates  and  a  significant 

^For  example,  suppose  that  the  current  escrow 
balance  at  an  institution  happens  to  be  zero,  as  a 
result  of  seasonal  tax  payouts.  Also  suppose  that  the 
institution  has  a  four -quarter  average  escrow 
balance  of  $100  and  that  the  present  value  of  those 
escrow  accounts  is  $60.  The  value  that  this 
institution  derives  from  its  escrow  accoimts  is,  thus, 
worth  $40  and  will  be  considered  an  asset. 

10  Suppose  an  institution,  otherwise  identical  to 
the  one  in  footnote  16,  also  has  a  four-quarter 
average  escrow  balance  of  $100  with  a  present  value 
of  $60.  but  has  a  different  seasonal  pattern  of 
escrow  payouts.  Because  it  has  not  yet  made 
seasonal  tax  payouts,  this  institution  has  a  current 
escrow  balance  of  $200  with  which  it  is  currently 
funding  $200  of  short-term  securities.  This 
institution’s  escrow  accounts  also  contribute  $40  to 
its  NPV.  That  is,  the  $200  in  short-term  securities 
offsets  the  $200  in  escrow  liabilities,  leaving  the 
$40  escrow  asset.  This  is  a  desirable  result  because, 
unlike  what  sometimes  happened  under  the  OTS’ 
former  treatment  of  escrows,  the  institution’s  NPV 
ought  not  to  be  materially  affected  by  whether  the 
reported  balances  are  currently  at  a  seasonal  high 
or  low. 


proportion  of  the  account  balances 
normally  roll-over,  and  do  so  at  below 
market  interest  rates. 

Brokered  deposits  are  assumed  to  be 
replaced  at  maturity  with  deposits 
paying  market  rates  and  to  be 
withdrawn  whenever  the  early- 
withdrawal  penalty  is  less  than  the 
spread  between  the  current  market  rate 
and  the  rate  currently  being  paid  on  the 
account.” 

Both  types  of  deposits,  brokered  and 
retail,  are  assumed  to  behave  like  zero- 
coupon  instruments,  with  monthly 
payments  of  interest  credited  to  the 
account  balance  rather  than  being  paid 
out.  Outflows  of  principal  and 
accumulated  interest  are  assumed  to 
occur  upon  early-withdrawal  or  when 
the  account  balance  is  no  longer  rolled 
over.  In  addition  to  principal  and 
accumulated  interest,  the  cash  outflows 
of  deposits  include  an  estimate  of  the 
non-interest  costs  attributable  to 
maintaining  such  deposits. 

The  only  early-witndrawal  penalties 
considered  explicitly  are  those  stated  in 
terms  of  months  of  forgone  interest. 
Different  by  calculated  penalties,  as  well 
as  other  options  (e.g.,  the  option  to  roll 
over  at  a  predetermined  rate,  efc.),  are 
not  valued  by  the  model,  but  may  be 
valued  by  the  reporting  institution  and 
reported  sepmately  in  the  Schedule 
C]MR  section  titled,  “Reporting  of 
Market  Value  Estimates.” 

e.  Fixed-Rate,  Fixed-Maturity 
Borrowings 

FHLB  advances,  other  borrowings, 
redeemable  preferred  stock,  and 
subordinated  debt,  are  aggregated  as 
“fixed-rate,  fixed  maturity  borrowings,” 
and  are  assumed  to  have  cash  flows  that 
depend  only  on  the  instruments’ 
remaining  maturity  and  coupon.  Thus, 
cash  flows  are  assumed  to  consist  of 
monthly  or  semi-annual  interest 
payments,  with  all  principal  paid  at 
maturity.  At  the  institution’s  option,  the 
economic  value  of  any  option  embedded 
in  these  instruments  (e.g.,  prepayment 
penalties,  call  features,  etc.)  may  be 
valued  by  the  reporting  institution  and 
reported  separately  on  Schedule  (3MR  in 
the  section  titled,  “Reporting  of  Market 
Value  Estimates.” 

f.  Variable-Rate,  Fixed-Maturity 
Liabilities 

This  category  includes  liabilities  that 
have  contractually  stated  maturities  and 
indexed  rates  (e.g.,  certificates  of 

■  <  The  term  "brokered  deposit’’  is  used  here  as 
defined  in  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991.  It  refers  to 
funds  obtained,  directly  or  indirectly,  by  or 
through,  any  deposit  broker  for  deposit  into  one  or 
more  deposit  accounts. 
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deposit,  FHLB  advances,  and  other 
liabilities).  Schedule  CMR  collects 
information  on  the  main  characteristics 
of  each  type  of  variable-rate,  fixed- 
maturity  liability  (e.g.,  type  of  index 
rate,  balance,  margin,  rate  reset 
frequency,  time  to  next  reset,  and 
remaining  maturity).  Cash  flows  are 
assumed  to  consist  of  periodic  interest 
pa)rments  with  principal  repaid  at 
maturity. 

Ihe  interest  cash  outflows  of  variable- 
rate  liabilities  are  estimated  based  on 
assumptions  about  the  relationship 
between  the  index  and  market  rates. 
These  relationships  are  estimated 
statistically  for  each  index  rate.  Thus, 
for  example,  the  OTS  Model  estimates 
expected  future  levels  of  Treasury  rates 
and  LIBOR,  Fed  funds,  prime  and  other 
rates  based  on  the  current  Treasury 
yield  curve.  At  the  institution’s  option, 
the  market  value  of  any  embedded 
options  (e.g.,  early-withdrawal 
penalties,  call  features,  etc.)  may  be 
valued  by  the  institution  and  reported 
separately  in  Schedule  CMR,  in  the 
section  titled,  “Reporting  of  Market 
Value  Estimates.” 

g.  Other  Liabilities 

This  category  includes  “Collateralized 
Mortgage  S^urities  Issued,"  and 
“Miscellaneous  Liabilities  I  and  11.” 
Collateralized  Mortgage  Securities 
Issued  consists  of  collateralized 
mortgage  securities  that  are  not  recorded 
as  sales.  Institutions  have  the  option, 
and  are  encouraged,  to  report  the  market 
value  of  these  securities  in  Schedule 
CMR  in  the  section.  Reporting  of  Market 
Value  Estimates.  For  those  institutions 
that  elect  not  to  use  this  option,  it  is 
assumed  that  the  economic  value  of  this 
cat^ory  is  equal  to  its  book  value  in  all 
interest  rate  scenarios. 

Miscellaneous  Liabilities  I  consi.sts  of 
Accrued  Interest  Payable,  Accumulated 
and  Accrued  Taxes,  Dividends  Payable, 
Accounts  Payable,  and  Other  Liabilities 
and  Deferred  Income.  The  economic 
value  of  these  liabilities  is  assumed  to 
be  equal  to  their  book  value  in  all 
interest  rate  scenarios. 

Miscellaneous  Liabilities  II  consists  of 
Financial  Options  Fees  Received, 
Deferred  Gains  or  Losses  on  Liability 
Hedges,  and  Deferred  Income  Taxes. 

The  market  value  of  these  liabilities  is 
assumed  to  be  zero. 

7.  Summary  of  Methodohgies  for  Off- 
Balance  Sheet  Positions 

This  section  summarizes  the 
methodologies  used  by  the  OTS  Model 
to  estimate  the  economic  values  of  off- 
balance  sheet  positions. 


a.  Optional  Commitments  To  Originate 
Mortgages 

Optional  commitments  to  originate 
mortgages  are  obligations  to  originate 
mortgage  loans  at  a  specified  interest 
rate  (fixed  or  adjustable),  where  the  loan 
applicant  is  not  obligated  to  take  the 
loan.  Only  those  optional  commitments 
to  originate  for  which  a  specified 
interest  rate  (a  “rate  lock”)  has  been 
promised  to  the  applicant  are  reported 
on  Schedule  CMR. 

The  OTS  Model  distinguishes,  and 
values  separately,  optional 
commitments  to  originate  the  following 
eight  categories  of  mortgages;  (1)  1- 
month  COFI  ARMs,  (2)  6-month  or  1- 
year  COFI  ARMs,  (3)  6-month  or  l-year 
Treasury  ARMs,  (4)  3-year  or  5-year 
Treasury  ARMs,  (5)  5-year  or  7-year 
balloon  or  2-step  mortgages,  (6)  10-year, 
15-year  or  20-year  FRMs,  (7)  25-year  or 
30-year  FRMs,  and  (8)  all  other 
mortgages. 

Institutions  report  the  following 
information  on  Schedule  CMR  for  each 
position:  (1)  The  dollar  amount,  (2)  the 
weighted-average  coupon,  and  (3)  the 
dollar  amount  of  loan  origination  and 
discount  fees  that  will  be  collected  at 
origination. 

'To  value  commitments  to  originate 
mortgages,  the  OTS  Model  first 
estimates  the  percent  of  the  reported 
commitments  that  will  actually  close 
and  become  mortgage  loans. 

The  pipeline  is  divided  into  two 
segments:  commitments  within  a  few 
days  of  settlement  (assumed  to  be  15 
percent  of  the  pipeline)  which  are 
treated  as  being  rate-insensitive,  and  the 
remaining  commitments  which  are 
expected  to  be  sensitive  to  changes  in 
interest  rates. 

For  the  rate-insensitive  portion  of  the 
pipeline,  the  Model  uses  an  expected 
closure  rate  of  93  percent  in  all  rate 
scenarios.  For  the  rate-sensitive  portion, 
the  estimated  closure  percentage 
depends  on  the  ratio  of  the  rate  on  the 
commitment  being  valued  to  the 
quarter-end  60-day  commitment  rate  on 
30-year  FRMs.  The  Model  uses  a  closure 
rate  of  about  75  percent  for 
commitments  whose  rate  is  less  than  or 
equal  to  the  quarter-end,  60-day 
commitment  rate.  The  closure  rate 
decreases  to  a  minimum  of  60  percent 
for  reported  commitments  whose  rate  is 
more  than  the  quarter-end  commitment 
rate. 

The  next  step  is  to  determine  the 
economic  value  of  the  loans  expected  to 
close.  The  economic  value  of  the 
commitments  to  originate  is  determined 
by  subtracting  the  delivery  value  of  a 
new  mortgage  [i.e.,  par)  of  that  type  fit)m 
the  economic  value  of  the  mortgage 


underlying  the  commitment.  For 
example,  if  the  underlying  mcnlgage 
loan  is  determined  to  have  a  value  of 
102  percent  of  face  value,  the 
commitment  to  make  the  loan  would 
have  an  economic  value  equal  to  2 
percent  of  face  velue.  The  methodology 
used  to  value  mortgages  is  discussed  in 
Section  B.3.  Because  of  the  forward 
nature  of  this  transaction,  the  estimated 
cost  of  carry  is  deducted  firom  the 
coupon  of  ^e  contract. 

b.  Firm  Commitments  To  Purchase,  Sell, 
or  Originate  Mortgages 

A  firm  commitment  to  purchase  or 
sell  mortgages  is  an  agreement  to  buy  or 
sell  a  security  on  a  specified  date  at  a 
specified  price.  A  firm  commitment  to 
originate  a  mortgage  is  an  obligation, 
binding  both  the  lender  and  the 
borrower,  to  transact  a  specified 
mortgage  loan  at  a  specified  interest 
rate,  at  a  specified  date  in  the  future. 

The  OTS  Model  values  the  mortgages 
underlying  firm  commitments  on  ei^t 
categories  of  mortgages;  (1)  1-month 
COFI  ARMs,  (2)  6-month  or  1-year  COFI 
ARMs.  (3)  6-month  or  1-year  Treasury 
ARMs,  (4)  3-year  or  5-yoar  Treasury 
ARMs,  (5)  5-year  or  7-year  balloon  or  2- 
step  mortgages,  (6)  10-year,  15-year  or 
20-year  FRMs,  (7)  25-year  or  30-year 
FRMs,  and  (8)  all  other  mortgages.  The 
Model  distinguishes  commitments  to 
transact  whole  loans  versus  MBS,  and 
loans  transacted  on  a  “servicing 
retained”  basis  versus  those  transacted 
on  a  “servicing  released”  basis. 

Schedule  CMR  contains  the  following 
information  on  the  mortgages 
underlying  each  position  of  firm 
commitments  reported:  (1)  The  category 
of  loan  or  security,  (2)  the  notional 
amount,  (3)  the  coupon  or  pass  through 
rate,  and  (4)  the  price  to  be  paid  or 
received. 

The  OTS  Model  values  the  mortgages 
underlying  firm  commitments  to 
purchase,  sell,  or  originate  mortgages 
using  the  option-adjusted  approach  that 
is  us(^  for  valuing  single  family 
mortgages.  (See  Section  B.3  for  details.) 
Commitments  are  valued  as  the  amount 
of  the  commitment  multiplied  by  the 
difference  between  the  price  of  ^e  pool 
of  the  mortgages  or  the  security 
underlying  the  commitment  and  the 
reported  delivery  price.  Because  of  the 
forward  nature  of  the  contract,  the 
estimated  cost  of  carry  is  deducted  from 
the  coupon  of  the  forward  contract. 

c.  Optional  Commitments  To  Purchase 
or  Sell  Mortgages 

An  optional  commitment  to  purchase 
mortgages  grants  the  holder  of  the 
option  the  right,  but  not  the  obligation, 
to  buy  a  specified  type  and  amount  of 
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mortgages  or  mortgage-backed 
securities,  with  a  specified  weighted 
average  coupon  (for  mortgages)  or  pass¬ 
through  rate  (for  MBSs),  at  a  specihed 
price  (called  the  "strike  price”),  on  a 
specihed  date  (called  the  "expiration 
date”).  An  optional  commitment  to  sell 
mortgages  grants  the  holder  the  right, 
but  not  the  obligation,  to  sell  a  specihed 
type  and  amount  of  mortgages  or  MBSs, 
with  a  specified  WAC  or  pass-through 
rate,  at  a  specified  price  on  a  specified 
date. 

The  OTS  Model  values  the  four  types 
of  option  positions  on  eight  categories  of 
mortgages  that  underlie  the  option.  The 
four  option  positions  are  (1)  Long 
positions  to  purchase  mortgages,  (2) 
long  positions  to  sell  mortgages,  (3) 
short  positions  to  purchase  mortgages, 
and  (4)  short  positions  to  sell  mortgages. 
(A  long  position  means  the  thrift  owns 
the  option.  A  short  position  means  the 
thrift  has  sold  the  option.)  The 
following  categories  of  mortgages 
underlie  the  options:  (1)  1-month  COFI 
ARMS,  (2)  6-month  or  1-year  COFI 
ARMS,  (3)  6-month  or  1-year  Treasury 
ARMs,  (4)  3-year  or  5-year  Treasury 
ARMS,  (5)  5-year  or  7-year  balloon  or  2- 
step  mortgages,  (6)  10-year,  15-year  or 
20-year  FRMs,  (7)  25-year  or  30-year 
FRMs,  and  (8)  all  other  mortgages. 

Schedule  CMR  contains  the  following 
information  on  each  option  position 
reported;  (1)  The  coupon  or  pass¬ 
through  rate.  (2)  the  strike  price,  (3)  the 
notional  principal  amount,  and  (4)  the 
expiration  date. 

Optional  commitments  on  mortgages 
are  valued  with  the  Black  76  option 
valuation  model  described  in  Action 
B.4.  Five  inputs  will  be  used  to 
calculate  the  options  value:  (1)  The 
forward  price  of  the  underlying 
mortgage  in  each  scenario,  calculated  by 
the  OTS  Model,  (2)  the  strike  price,  (3) 
days  to  expiration  of  the  option,  (4)  the 
risk-free  rate,  represented  by  the  3- 
month  treasury  rate,  and  (5)  a  volatility 
measure  equal  to  the  historical  volatility 
of  30-year  MBS.  A  lower  volatility 
measure  is  used  for  optional 
commitments  to  buy  and  sell  ARMs. 

To  calculate  the  economic  values  in 
the  shocked  rate  environments,  two 
adjustments  are  made  to  the  inputs  of 
the  Model.  The  price  of  the  underlying 
mortgage  corresponding  .to  the  shocked 
environment  is  used  (with  the 
adjustment  for  the  cost  of  carry),  and  the 
risk-free  rate  of  return  is  adjusted  by  the 
amount  of  the  shock. 

d.  Commitments  To  Purchase  or  Sell 
Non-Mortgage  Financial  Assets  and 
Liabilities 

Commitments  to  purchase  or  sell  non¬ 
mortgage  financial  assets  and  liabilities 


are  agreements  to  purchase  or  sell 
fintmcial  assets  other  than  mortgages  or 
mortgage-backed  securities,  and 
commitments  to  purchase  or  sell 
liabilities,  for  a  specified  fixed  price,  on 
a  specified  date. 

Institutions  report  the  following 
information  on  ^hedule  CMR  for  the 
instruments  underlying  the 
commitments;  (1)  The  asset  or  liability 
type,  (2)  the  dollar  (par)  amount,  (3)  the 
maturity  (if  the  position  consists  of  core 
deposits,  no  information  is  provided  on 
maturity),  (4)  the  coupon  or  interest  rate 
paid  or  received,  and  (5)  the  price  (as  a 
percentage  of  par)  to  be  paid  or 
received. 

Each  commitment  is  valued  by 
estimating  the  value  of  the  underlying 
asset  or  liability  and  subtracting  the 
price  at  which  the  institution  has  agreed 
to  buy  or  sell  it.  For  example,  if  an 
institution  has  agreed  to  sell  certain 
bonds  for  98  percent  of  par,  and  the 
bonds  are  determined  to  have  a  value  of 
101  percent  of  par  in  a  given  interest 
rate  scenario,  the  commitment  will  have 
an  economic  value  of  negative  3  percent 
of  par  in  that  scenario. 

Positions  in  “Other  Liabilities”  are 
assumed  to  consist  of  commitments  to 
buy  or  sell  certificates  of  deposit  (CDs). 
(The  valuation  of  CDs  and  core  deposits 
is  discussed  in  Section  6.) 

Positions  in  “Non-Mortgage  Financial 
Assets”  are  valued  using  a  static 
discounted  cash  flow  approach.  These 
positions  are  assumed  to  consist  of 
bonds  paying  semiannual  interest 
payments.  The  OTS  model  discounts 
the  cash  flows  by  the  rate  that  would 
return  the  price  at  which  the  institution 
is  transacting  the  instrument  (i.e.,  the 
internal  rate-of-retum  of  the 
instrument).  For  example,  if  an 
institution  has  agreed  to  sell  certain 
bonds  for  98  percent  of  par,  the  model 
uses  that  discount  rate  in  the  base  case 
that  causes  the  sum  of  the  discounted 
cash  flows  of  the  bond  to  equal  98 
percent  of  par.  This  assumption  will 
result  in  these  commitments  having  a 
base  case  value  of  zero. 

In  the  alternate  rate  scenarios,  the 
discount  rate  is  altered  by  the  amount 
of  the  shock,  the  economic  value  of  the 
bond  is  recalculated  and  subtracted 
from  the  price  at  which  the  institution 
has  agreed  to  transact  the  asset. 

e.  Interest-Rate  Swaps 

i.  Fixed-for-Floating  Swaps.  Fixed-for- 
floating  interest-rate  swaps  are 
agreements  to  exchange  a  stream  of 
fixed-rate  interest  payments  for  a  stream 
of  interest  payments  that  float  with  a 
specified  index  of  interest  rates.  The 
coupon  payments  are  based  on  a 
notional  principal  amount. 


The  OTS  Model  values  fixed-for- 
floating  swaps  with  each  of  the 
following  floating  rate  indices;  one- 
month,  three-month,  and  six-month 
LIBOR,  three-month,  one-year,  three- 
year,  five-year,  seven-year,  and  ten-year 
Treasury,  the  11th  District  Cost  of  Funds 
(COFI),  and  the  prime  rate. 

Schedule  CMR  contains  the  following 
information  about  each  swap  position 
reported:  (1)  The  floating-rate  index,  (2) 
the  fixed  rate,  (3)  the  notional  principal 
amount,  (4)  the  maturity  date,  and  (5) 
the  margin  to  be  added  to  the  floating- 
rate  index,  if  any. 

The  economic  value  of  swaps  is 
estimated  as  the  present  value  of  the 
cash  flows  received  minus  the 
discounted  present  value  of  the  cash 
flows  paid.  All  swaps  are  assumed  to  be 
even  at  initiation  (i.e.,  the  values  of  the 
pay  and  receive  sides  are  equal),  since 
no  discounts  or  premiums  can  be 
reported  on  Schedule  CMR. 

For  swaps  based  on  LIBOR  and 
Treasury  indices,  the  projected  floating 
rate  equals  the  corresponding  implied 
forward  LIBOR  or  Treasury  rate.  The 
COF  index  rates  are  projected  using  the 
same  equation  that  is  described  in 
section  B.5.b.  Both  the  fixed-rate  and 
floating-rate  side  cash  flows  are 
discounted  by  the  appropriate  maturity 
spot  rate  corresponding  to  the  floating- 
rate  side. 

To  determine  the  swap’s  economic 
value  in  the  alternate  interest  rate 
environments,  the  discount  rates  are 
adjusted  by  the  amount  of  the  shock, 
and  economic  value  recalculated. 

ii.  Basis  Swaps.  Basis  swaps  are 
agreements  to  exchange  one  stream  of 
interest  payments  that  float  with  a  given 
index  of  rates  for  a  stream  that  floats 
with  a  different  index  of  rates. 

The  Model  values  four  types  of  basis 
swaps:  One-month  LIBOR-for-COFI, 
three-month  LIBOR-for-COFI,  six-month 
LIBOR-for-COFI,  and  three-month 
Treasury -for-COFI  swaps.  (Treasury-for- 
LIBOR  swaps  are  not  reported  on 
Schedule  CMR  because  they  are  not 
considered  to  exhibit  significant 
sensitivity  to  the  interest  rate 
simulations  performed  by  the  OTS 
model.) 

The  methodology  used  to  value  basis 
swaps  is  the  same  as  that  for  fixed-for- 
floating  swaps,  except  two  floating  rates 
are  projected. 

iii.  Swaptions.  A  swaption  is  an 
option  to  enter  into  a  specified  swap 
agreement  on  a  specified  future  date. 
The  OTS  Model  values  swaptions  on 
Fixed-For-Floating  swaps.  Swaptions  on 
basis  swaps  are  not  valued  by  the 
Model. 

Schedule  CMR  collects  the  following 
information  on  swaptions:  (1)  The 
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floating-rate  index,  (2)  the  flxed  rate,  or 
strike  rate.  (3)  the  notional  principal 
amount,  (4)  the  expiration  date  of  the 
swaption  (the  date  the  swap  would 
begin  if  the  swaption  were  exercised), 

(5)  the  date  the  swap  underlying  the 
swaption  matures,  and  (6)  the  margin  to 
he  added  to  the  floating-rate  index,  if 
any. 

Swaptions  are  valued  with  the  Black 
76  option  valuation  model  described  in 
section  B.4.  Six  inputs  are  used  to 
calculate  the  option’s  value;  (1)  The 
forward  swap  rate  (estimated  as  the 
corresponding  implied  forward  rate),  (2) 
The  expiration  date  of  the  swap  that 
underlies  the  swaption,  (3)  The 
expiration  date  of  the  swaption,  (4)  The 
strike  price,  (5)  The  risk-hiae  rate, 
represented  by  the  3-month  Treasury 
rate,  and  (6)  The  volatility,  assumed  to 
bo  an  average  volatility  of  short-term 
rates. 

To  calculate  the  economic  value  in 
the  alternate  rate  environments,  the 
corresponding  Treasury  or  LIBOR 
curves  are  adjusted  by  the  amount  of  the 
rate  shock,  which  alters  the  forward 
swap  rate,  and  the  risk-free  rate  of 
return  is  adjusted  by  the  amount  of  the 
shock. 

iv.  Mortgage  Swaps.  Mortgage  swaps 
are  agreements  to  exchange  a  stream  of 
flxed-rate  mortgage  principal  and 
interest  payments  for  a  stream  of 
interest  payments  that  float  with  a 
market  index  of  interest  rates.  The 
payments  are  based  on  a  specifled 
notional  principal  amount  which  is 
reduced  monthly  as  a  function  of  the 
actual  amortization  and  prepayment 
experience  of  a  specifled  pool  of  MBSs. 

Schedule  CMR  distinguishes  mortgage 
swaps  with  one-month,  three-month, 
and  six-month  LIBOR  floating  rate 
indices.  Schedule  CMR  collects  the 
following  information  on  mortgage  swap 
positions  reported:  (1)  The  floating-rate 
index,  (2)  the  mortgage  coupon,  (3)  the 
notional  principal  amount,  (4)  the 
maturity  date  of  the  pool  of  mortgages 
underlying  the  swap,  and  (5)  the  margin 
to  be  added  to  the  floating-rate  index,  if 
any. 

Mortgage  swap  agreements  are 
generally  constructed  to  mimic  an 
investment  in  the  imderlying  mortgage 
funded  by  floating-rate  borrowings.  The 
notional  amount  is  assumed  to  amortize 
based  on  a  30-year  schedule  and  prepay 
at  the  same  rate  as  flxed-rate  30-year 
mortgages. 

V.  Amortizing  Swaps.  An  amortizing 
swap  is  a  swap  on  which  the  notional 
principal  amount  amortizes  over  time. 
Any  of  the  types  of  swaps  reported  on 
Schedule  (e.g.,  basis  swaps,  flxed- 
for-floating  swaps)  can  be  designated  as 
amortizing  swaps. 


Data  on  the  swap’s  amortization 
schedule  are  not  collected  on  Schedule 
CMR.  Therefore,  the  OTS  model 
assumes  the  swap  (other  than  mortgage 
swaps)  amortizes  in  a  "straight  line” 
manner  over  its  life. 

f.  Interest  Rate  Caps  and  Floors 

An  interest  rate  cap  is  a  contract  that 
compensates  the  holder  of  the  contract 
as  a  specifled  interest  rate  index  rises 
above  a  preset  rate  (called  the  cap  rate 
or  strike  rate).  An  interest  rate  floor  is 
a  contract  that  compensates  the  holder 
as  a  sp>6cifled  interest  rate  falls  below  a 
preset  rate  (called  the  floor  rate  or  strike 
rate).  The  party  that  purchases  the  cap 
or  floor  is  said  to  be  "long"  the  cap  or 
floor,  while  the  party  that  sells  the  cap 
or  floor  is  said  to  be  "short”  the  cap  or 
floor.  Caps  and  floors  are  generally 
entered  into  for  an  extended  period  of 
time. 

Schedule  CMR  collects  the  following 
information  on  each  cap  or  floor 
positions:  (1)  The  interest  rate  index 
underlying  cap  or  floor,  (2)  the  notional 
amount,  (3)  the  date  the  cap  or  floor 
begins  (if  the  contrect  contains  a 
forward  provision),  (4)  the  maturity 
date,  and  (5)  the  strike  rate. 

Caps  and  floors  are  valued  with  the 
derivative  of  the  Black-Scholes  option 
valuation  model  that  was  described  in 
Section  B.4.  Each  cap  or  floor  is  valued 
as  a  series  of  options  represented  by  the 
contract.  Five  inputs  are  used  to 
calculate  each  options’  value:  (1)  The 
forward  rate  (estimated  as  the 
corresponding  implied  forward  rate),  (2) 
The  strike  rate,  (3)  The  expiration  date, 
(4)  The  risk-free  rate,  represented  by  the' 
3-month  Treasury  rate,  and  (5)  the 
volatility,  estimated  as  the  implied 
volatility  of  the  nearby  Eurodollar 
Futures  contract  for  near-term  options 
in  the  series,  adjusting  to  a  long-term 
estimate  of  volatility  for  LIBOR  for  later 
options  in  the  series. 

To  calculate  the  economic  value  in 
the  alternate  interest  environments.  The 
Treasury  or  LIBOR  curves  are  adjusted 
by  the  amount  of  the  rate  shock,  which 
alters  the  implied  forward  rates  used  to 
value  each  option,  and  the  risk-free  rate 
of  return  is  adjusted  by  the  amount  of 
the  shock. 

g.  Futures 

The  OTS  model  values  long  and  short 
positions  in  the  following  futures 
contracts:  Treasury  bond,  2-year,  5-year, 
and  10-year  Treasury  notes,  1-month 
LIBOR,  3-month  Erirodollar,  3-month 
Treasury  bill,  30-day  interest  rate,  3-year 
and  5-year  swaps,  and  30-year  mortgage- 
backed  futures.  On  Schedule  CMR, 
institutions  report  the  contract  code  that 
represent  the  types  of  futures  contract 


they  hold,  and  the  notional  principal 
amounts  of  their  positions. 

Futures  contracts  are  "marfced-to- 
market"  daily  and  cash  is  paid  or 
received  so  that  the  market  value  of  the 
position  is  zero  at  the  end  of  each  day. 

As  a  result,  the  economic  value  of 
futures  in  the  base  case  is  zero. 

The  estimated  economic  value  of  a 
futures  position  in  the  alternate  rate 
scenarios  is  determined  by  the 
difference  between  the  estimated  futures 
price  in  the  alternate  rate  environment 
and  the  futures  price  in  the  base  case, 
multiplied  by  the  size  of  the  position. 

For  Treasury  note  or  bond  futures,  the 
OTS  Model  estimates  the  futures  price 
of  the  cheapest-to-deliver  (CTD)  security 
in  each  alternate  rate  environment. 

To  value  the  1-month  LIBOR,  3-monlh 
Eurodollar,  3-month  Treasury  bill,  and 
30-day  interest  rate  futures,  the  base 
case  yield  is  adjusted  by  the  amount  of 
the  interest  rate  shock.  (Treasury  bill 
futures  are  adjusted  by  the  amount  that 
a  discount  yield  would  shift,  given  the 
shock  to  the  zero-coupon  Treasury 
curve.)  Futures  contracts  have  a  specific 
dollar  value  per  yield  point,  so  the 
market  value  of  these  contracts  in  each 
scenario  equals  the  product  of  this 
specific  value  and  the  change  in  the 
yield  caused  by  the  rate  shock. 

The  OTS  Model  values  3-year  and  5- 
year  swaps  futures  in  the  same  manner 
as  fixed- for- floating  swaps  (refer  to  the 
Swaps  section  for  discussion). 

h.  Options  on  Futures 

A  call  option  on  a  futures  contract 
gives  the  holder  the  right,  but  not  the 
obligation,  to  acquire  a  long  position  in 
a  futures  contract  at  a  specified  price 
(called  the  "strike  price”)  on  a  specified 
date  (called  the  "expiration  date”).  A 
put  option  on  a  futures  contract  gives 
the  holder  the  right,  but  not  the 
obligation,  to  acquire  a  short  position  in 
a  futures  contract  at  a  specified  price 
and  on  a  specified  date. 

The  OTS  Model  values  the  four  types 
of  options  positions  on  eight  different 
futures  contracts.  The  four  option 
positions  are  (1)  long  call,  (2)  long  put, 
(3)  short  call,  and  (4)  short  put.  (A  long 
position  indicates  the  thrift  has  bought 
the  option.  A  short  position  indicates 
the  thrift  has  sold  the  option.)  The  eight 
futures  contracts  underlying  the  options 
are  (1)  39-day  interest  rate  ^tures,  (2)  3- 
month  Treasury  bill  futures,  (3)  2-yeaT 
Treasury  note  ^tures,  (4)  5-year 
Treasury  note  futures,  (5)  10-year 
Treasury  note  futures,  (6)  Treasury  bond 
futures.  (7)  l-month  LIBOR  futures,  and 
(8)  Eurodollar  futures. 

Schedule  CMR  contains  the  following 
information  on  each  option  position 
reported:  (1)  The  notional  principal 
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amount,  (2)  the  strike  price,  and  (3)  the 
expiration  date  of  the  option. 

The  OTS  Model  values  options  on 
futures  with  the  derivative  of  the  Black- 
Scholes  option  Valuation  model  that 
was  described  in  the  section  titled 
“Basic  Valuation  Methodologies."  Five 
inputs  will  be  used  to  calculate  the 
option’s  value:  (1)  The  price  of  the 
underlying  Futures  contract  (2)  The 
strike  price,  (3)  The  expiration  date,  (4) 
The  risk-free  rate,  represented  by  the  3- 
month  Treasury  rate,  and  (5)  The 
volatility,  estimated  as  the  implied 
volatility  of  the  option  contract. 

i.  Construction  LIP 

Construction  loans  in  process  (LIP) 
are  construction  loans  on  which  the 
institution  has  closed  but  has  not  yet 
disbursed  the  entire  proceeds.  Only  that 
LIP  for  which  a  hxed  interest  rate  has 
been  specified  is  reported  on  Schedule 
CMR.  Floating-rate  agreements  or 
agreements  wherein  the  rate  is 
determined  at  the  time  the  funds  are 
disbursed  are  not  reported  on  Schedule 
CMR. 

Schedule  CMR  contains  the  following 
information  on  LIP:  (1)  The  amount  of 
undisbursed  funds,  (2)  the  term  until 
the  expected  receipt  of  principal  on  the 
loans,  and  (3)  the  interest  rate. 

The  economic  value  of  the 
commitment  is  determined  by 
estimating  the  value  of  the  underlying 
loan,  and  subtracting  par.  For  example, 
if  the  underlying  loan  has  a  value  of  102 
percent  of  par,  the  commitment  to  make 
the  loan  would  have  a  value  equal  to  2 
percent  of  par.  The  underlying  loan  is 
valued  as  a  fixed-rate  construction  loan 
(see  Section  5.E).  In  the  alternate 
interest  rate  scenarios,  the  discount  rate 
is  adjusted  by  the  amount  of  the  shock, 
the  value  of  the  imderlying  loan  is 
recalculated,  and  par  subtracted. 

(FR  Doc.  93-20501  Filed  8-30-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart  39 

[Docket  No.  93-NM-71-AD;  Amendment 
39-6678;  AO  93-17-67] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  dirertive  (AD), 


applicable  to  all  Boeing  Model  747 
series  airplanes,  that  currently  requires 
inspections  to  detect  cracks  on  the 
midspar  fitting  lugs  or  spring  beam  aft 
lugs  of  each  strut,  and  replacement  of 
midspar  fittings  or  spring  beams,  if 
necessary;  and  insp^ions  of  the  struts 
to  detect  bushing  migration  and 
corrosion,  and  repair,  if  necessary.  This 
amendment  adds  an  Inspection  for 
certain  airplanes,  and  reduces  an  initial 
inspection  threshold  and  repetitive 
inspection  intervals  for  certain 
airplanes.  This  amendment  is  prompted 
by  results  of  flight  tests  conducted  to 
determine  strut-to-wing  interface  loads, 
and  by  additional  reports  of  cracked 
lugs.  The  actions  specified  in  this  AD 
are  intended  to  prevent  the  failure  of  the 
engine  support  structure  and  the 
inability  of  the  strut  to  carry  required 
engine  support  loads. 

DATES:  Effective  on  September  10, 1993. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
54A2152,  Revision  1,  dated  July  15, 

1993,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  10, 1993. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54-2100, 
dated  June  20, 1983;  Boeing  Service 
Bulletin  747-54-2100,  Revision  1,  dated 
August  25, 1988;  Boeing  Service 
Bulletin  747-54-2100,  Revision  2^  dated 
July  20, 1989;  Boeing  Service  Bulletin 
747-54-2100,  Revision  3,  dated 
November  16, 1989;  and  Boeing  Alert 
Service  Bulletin  747-54A2152,  dated 
December  23, 1992;  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
February  5, 1993  (58  FR  483,  January  6, 
1993). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  1. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
71-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056.  ' 

The  service  information  referenced  in 
this  AD  may  be  obtained  horn  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 


Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  On 
December  24, 1992,  the  FAA  issued  AD 
93-01-04,  Amendment  39-8458  (58  FR 
483,  January  6. 1993),  to  require 
repetitive  ultrasonic  inspections  to 
detect  cracks  on  the  inboard  and 
outboard  midspar  fitting  lugs  or  spring 
beam  aft  lugs  of  each  strut,  and 
replacement  of  midspar  fittings  or 
spring  beams,  if  necessary.  That  AD  also 
requires  repetitive  detail^  visual 
inspections  of  the  inboard  and  outboard 
struts  to  detect  bushing  migration  and 
corrosion,  and  repair,  if  necessary.  That 
action  was  prompted  by  ^ven  reports  of 
fatigue  cracking  on  lugs  and  numerous 
reports  of  migration  of  lug  bushings. 

The  actions  required  by  that  AD  are 
intended  to  prevent  the  failure  of  the 
engine  support  structure  and  the 
inability  of  the  strut  to  carry  required 
engine  support  loads. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  three  additional 
reports  of  fatigue  cracking  on  midspar 
fittings.  These  reports,  as  well  as  the 
seven  reports  that  prompted  the 
issuance  of  AD  93-01-04,  involved  the 
inboard  fitting  of  the  inboard  strut.  In 
addition,  service  data  indicate  that  there 
have  been  numerous  cases  of  migrated 
roller-swaged,  shrink-fitted  bushings. 

In  light  of  these  reports,  the  FAA  has 
re-evaluated  the  detailed  visual 
inspection  that  is  currently  required  by 
AD  93-01-04  and  intended  to  detect 
bushing  migration  and  corrosion  on 
airplanes  equipped  with  roller-swaged, 
shrink-fitted  bushings.  The  FAA  has 
determined  that  a  detailed  visual 
inspection  alone  is  inadequate  to  ensure 
that  cracks  on  those  airplanes  are 
detected  in  a  timely  manner.  The  FAA 
finds  that,  in  addition  to  a  detailed 
visual  inspection,  an  ultrasonic 
inspection  to  detect  cracking  of  the 
midspar  fitting  lugs  or  spring  beam  aft 
lugs,  must  be  accomplished  on  all  strut 
midspar  fitting  and  spring  beam 
configurations.  The  FAA  bases  this 
finding  on  the  fact  that  the  inside  face 
of  each  midspar  fitting  lug  cannot  be 
seen  during  a  detailed  visual  inspection. 
Therefore,  sealant  cracking,  which 
could  provide  a  moisture  path  leading 
to  lug  bore  corrosion  and  subsequent 
cracking,  cannot  be  detected  on  the 
inside  face  of  each  lug.  Consequently, 
the  FAA  has  determined  that  an 
ultrasonic  inspection  to  detect  cracks  of 
the  lugs,  as  well  the  currently  required 
detailed  visual  inspection  to  detect 
corrosion  of  the  lugs  and  bushing 
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migration  or  rotation,  must  be 
accomplished  on  all  airplanes. 

The  FAA  has  also  received  a  recent 
report  that  a  fatigue  crack  was  found  on 
a  midspar  fitting  lug  that  had  been  re- 
workeo  in  acco^ance  with  Boeing 
Service  Bulletin  747-54-2100  and  had 
accumulated  well  below  the  inspection 
threshold  of  5,000  landings  required  by 
AD  93-01-04  since  that  re-work. 
Investigation  of  the  report  revealed  that, 
while  that  service  bulletin  provides 
instructions  for  oversizing  the  lug  bore, 
it  contains  no  provision  for  an  insurance 
cut.  Consequently,  a  crack  just  below 
the  minimum  size  detectible  using  the 
fluorescent  penetrant  inspection  method 
was  left  inside  the  bore  of  the  re-worked 
lue  and  propagated  by  fatigue. 

m  light  ot  this  information,  the  FAA 
has  determined  that  the  initial 
inspection  threshold  for  lugs  that  have 
been  re-worked  in  accordance  with 
Boeing  Service  Bulletin  747-54-2100 
must  be  reduced  in  order  to  detect 
cracks  in  these  fittings  in  a  timely 
manner.  Paragraph  (e)(2)  of  this  AD 
reflects  reduced  inspectidn  thresholds 
for  these  re-worked  lugs.  In  addition, 
magnetic  particle  inspection  methods 
are  more  reliable  than  fluorescent 
penetrant  inspection  methods  and  can 
detect  a  smaller  minimum  flaw  size  in 
these  fittings  than  fluorescent  penetrant 
inspection  methods.  Paragraph  (h)  of 
this  AD  specifies  that  the  reinspection 
portion  of  the  lug  re-work  procedure 
must  be  accomplished  using  magnetic 
particle  method. 

Additionally,  the  FAA  finds  that  any 
midspar  fitting  or  spring  beam  that  has 
been  replaced  or  re-worked  in 
accordance  with  certain  service 
information  may  be  considered  to  be  a 
new  midspar  fitting  or  spring  beam. 
Replaced  or  re-worked  midspar  fittings 
or  spring  beams  are  subject  to  the  initial 
inspections  and  subsequent  corrective 
actions  (as  necessary)  required  by  this 
AD.  Paragraph  (k)  of  this  AD  contains 
these  requirements  and  specifies  the 
appropriate  service  information  for 
replacement  or  re-work  of  the  midspar 
fittings  and  soring  beams. 

The  FAA  also  has  completed  a  review 
of  the  results  of  flight  tests  conducted  by 
the  manufacturer  for  the  purpose  of 
determining  strut-to-wing  interface 
loads.  The  FAA,  in  conjunction  with  the 
manufacturer,  has  established  a  fatigue 
spectrum  for  the  midspar  fuse  pins  and 
fittings  based  on  the  results  of  that 
review.  Crack  growth  analysis  based  on 
this  fatigue  spectnun  indicated  that  the 
repetitive  inspection  interval  specified 
in  AD  93-01-04  must  be  decreased  from 
1,000  to  500  landings  for  midspar  fitting 
lugs  on  the  inboard  struts  of  Model  747 
series  aiqplanes  equipped  with  Pratt  and 


Whitney  ]T9D  series  engines  and  on  the 
first  four  Model  747  series  airplanes 
delivered  with  General  Electric  CFG 
series  engines  (variable  block  numbers 
RB013  tluough  RB016  inclusive).  The 
midspar  fitting  lugs  on  the  inboard 
struts  of  these  airplanes  are  “thinner" 
(0.62  inch  thick)  than  the  lugs  on  the 
inboard  and  outboard  struts  on  all  other 
Model  747  series  airplanes.  Crack 
growth  analysis  indicates  that  failure  of  • 
these  “thin"  lugs  has  occurred  within 
570  landings  from  the  time  of  the  initial 
flaw  to  the  time  both  lugs  have  failed. 
Paragraph  (g)  of  this  AD  requires  that 
repetitive  inspections  of  Model  747 
series  airplanes  with  “thin"  midspar 
fitting  lugs  be  accomplished  at  intervals 
of  500  landings. 

The  FAA  has  determined  that  no 
distinction  should  be  made  between 
roller-swaged,  shrink-fitted  bushings 
and  press-fit  bushings  in  determining 
inspection  intervals  of  the  lugs.  While 
AD  93-01-04  makes  such  a  distinction, 
this  AD  does  not,  and  requires  the  same 
inspection  intervals  for  both  types.  In 
addition,  for  ease  of  operator 
identification,  this  AD  makes  no 
distinction  between  airplanes  with 
regard  to  whether  or  not  they  were 
delivered  (new)  with  any  specific  type 
of  bushing;  instead  this  AD  makes  a 
distinction  between  those  airplanes 
currently  equipped  with  roller-swaged, 
shrink-fitted  bushings,  and  those  not 
equipped  with  them. 

The  FAA  is  also  in  agreement  with 
the  manufacturer  that  outboard  struts  on 
which  spring  beams  madd  of  titanium 
are  installed  are  not  subject  to  the 
requirements  of  this  AD.  Service  history 
indicates  that  spring  beams  made  of 
titanium  (all  Groups  other  than  1  and  4) 
are  corrosion-resistant  and,  if  free  of 
manufacturing  defects,  are  unlikely  to 
crack. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2152,  Revision  1,  dated  July  15, 
1993.  The  revised  service  bulletin 
describes  procedures  for  an  ultrasonic 
inspection  of  the  midspar  fittings,  in 
addition  to  a  detailed  visual  inspection, 
on  airplanes  equipped  with  roller- 
swaged,  shrink-fitted  bushings.  The 
revised  service  bulletin  also 
recommends  decreasing  the  repetitive 
inspection  interval  for  certain  airplanes 
with  “thin”  lugs,  as  discussed 
previously. 

Cracking  of  the  midspar  fitting  lugs,  if 
not  detected  and  corrected,  could  result 
in  the  failure  of  the  engine  support 
structure  and  the  inability  of  the  strut  to 
carry  required  engine  support  loads. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 


type  design,  this  AD  supersedes  AD  93- 
01-04  to  add  an  ultrasonic  inspection  to 
detect  cracks  of  the  midspar  fitting  lugs 
or  spring  beam  aft  lugs  for  airplanes 
equipped  with  roller-swaged,  shrink- 
fitted  bushings.  As  described  in  detail 
above,  this  AD  also  reduces  the  initial 
inspection  threshold  for  certain 
airplanes  equipped  with  lugs  that  were 
last  re-worked  in  accordance  with 
Boeing  Service  Bulletin  747-54-2100. 

In  addition,  this  AD  reduces  the 
repetitive  inspection  interval  for 
midspar  fitting  lugs  on  the  inboard 
struts  of  Model  747  series  airplanes 
equipped  with  Pratt  and  Whitney  JT9D 
series  engines  and  on  the  first  four 
Model  747  series  airplanes  delivered 
with  General  Electric  CFG  series  engines 
(variable  block  numbers  RB013  through 
RB016  inclusive).  This  AD  continues  to 
require  repetitive  ultrasonic  inspections 
to  detect  cracks  on  the  inboard  and 
outboard  midspar  fitting  lugs  or  spring 
beam  aft  lugs  of  each  strut,  and 
replacement  of  midspar  fittings  or 
spring  beams,  if  necessary;  and 
repetitive  detailed  visual  inspections  of 
the  inboard  and  outboard  struts  to 
detect  bushing  migration  or  rotation  and 
corrosion,  and  repair,  if  necessary. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  befo 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-71-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
k  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8458  (58  FR 
483,  January  6, 1993),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8678,  to  read  as  follows; 

93-17-07  Boeing:  Amendment  39-8678. 
Docket  93-NM-71-AD.  Supersedes  AD 
93-01-04,  Amendment  39-8458. 

Applicability:  All  Model  747  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  the  engine 
support  structure  and  the  inability  of  the 
strut  to  carry  required  engine  support  loads, 
accomplish  the  following: 

Restatement  of  Actions  Required  by  AD  85- 
22-07,  Amendment  39-5153 

(a)  Initial/Repetitive  Inspections:  For 
Model  747  series  airplanes  listed  in  Boeing 
Service  Bulletin  747-54-2100,  dated  June  20, 
1983:  Perform  an  ultrasonic  inspection  of  the 
inboard  and  outboard  midspar  fitting  lugs  or 
spring  beam  aft  lugs  of  each  strut  to  detect 
cracks  in  accordance  with  Boeing  Service 
Bulletin  747-54-2100,  dated  June  20, 1983; 
Revision  1,  dated  August  25, 1988;  Revision 
2,  dated  July  20, 1989;  or  Revision  3,  dated 
November  16, 1989;  at  the  time  sp)ecified  in 
paragraph  (a)(1),  (a)(2),  (a)(3),  or  (a)(4)  of  this 
AD,  as  applicable.  Repeat  that  insp)ection 
thereafter  at  intervals  not  to  exceed  3,000 
landings  until  the  insp)ections  required  by 
paragraph  (b)  of  this  AD  is  accomplished. 

(1)  For  airplanes  that  have  accumulated 
less  than  30,000  total  hours  time-in-service  as 
of  November  24, 1985  (the  effective  date  of 
AD  85-22-07,  Amendment  39-5153):  Inspiect 
within  18  months  after  November  24, 1985, 
or  prior  to  the  accumulation  of  25,000  total 
hours  time-in-service,  whichever  occurs 
later. 

(2)  For  airplanes  that  have  accumulated 
30,000  or  more  total  hours  time-in-service, 
but  less  than  40,000  total  hours  time-in¬ 
service,  as  of  November  24, 1985  (the 
effective  date  of  AD  85-22-07,  Amendment 
39-5153);  Inspect  within  12  months  after 
November  24. 1985. 

(3)  For  airplanes  that  have  accumulated 
40,000  or  more  total  hours  time-in-service  as 
of  November  24, 1985  (the  effective  date  of 
AD  85-22-07,  Amendment  39-5153):  Inspect 
within  6  months  after  November  24, 1985. 

(4)  For  airplanes  on  which  the  midspar 
fitting  or  its  lug  bushings  have  been  replaced, 
or  on  which  the  spring  beam  or  its  aft  lug 
bushings  have  been  replaced;  Inspect  those 
lugs  within  18  months  after  November  24, 
1985  (the  effective  date  of  AD  85-22-07, 
Amendment  39-5153),  or  within  25,000  total 
hours  time-in-service  after  such  replacement, 
whichever  occurs  later. 

Restatement  of  Actions  Required  by  AD  93- 
01-04,  Amendment  39-8458 

(b)  Initial  Inspections:  For  airplanes 
equipped  with  midsp>ar  fitting  lugs  or  spring 
beam  aft  lugs  that  do  not  have  roller-swaged. 


shrink-fitted  bushings:  Perform  an  ultrasonic 
insp)ection  to  detect  cracks  of  the  midsp>ar 
fitting  lugs  or  spring  beam  aft  lugs  of  each 
strut  and  a  detailed  visual  inspiection  to 
detect  corrosion  of  the  lugs  and  bushing 
migration,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2152,  dated 
December  23, 1992,  or  Revision  1.  dated  July 

15. 1993,  prior  to  the  times  sp)ecified  in 
p)aragraphs  (b)(1)  and  (b)(2)  of  this  AD.  After 
the  effective  date  of  this  AD,  these 
inspections  shall  only  be  accomplished  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2152,  Revision  1,  dated  July 

15. 1993.  Accomplishment  of  these 
inspections  terminates  the  repetitive 
inspection  requirement  of  peragraph  (a)  of 
this  AD. 

(1)  Inspect  inboard  engine  positions  2  and 

3  prior  to  the  later  of  the  times  specified  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  5,000 
landings  on  the  midspar  fitting  lugs,  or 
within  5  years  since  installation,  whichever 
occurs  first.  Or 

(ii)  Within  60  days  after  February  5, 1993 
(the  efiective  date  of  AD  93-01-04, 
Amendment  39-8458). 

(2)  Inspect  outboard  engine  pesitions  1  and 

4  prior  to  the  later  of  the  times  specified  in 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  5,000 
landings  on  the  midspar  fitting  lugs  or  spring 
beam  aft  lugs,  or  within  5  years  since 
installation,  whichever  occurs  first.  Or 

(ii)  Within  90  days  after  February  5, 1993 
(the  effective  date  of  AD  93-01-04, 
Amendment  39-8458). 

(c)  Initial  Inspections:  For  airplanes 
equipped  with  midspar  fitting  lugs  or  spring 
beam  aft  lugs  having  roller-swaged,  shrink- 
fitted  bushings;  Perform  a  detailed  visual 
inspection  of  the  midsper  fitting  lugs  or 
spring  beam  aft  lugs  of  each  strut  for 
corrosion  of  the  lugs  and  bushing  migration 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2152,  dated  December  23, 
1992,  or  Revision  1,  dated  July  15, 1993, 
prior  to  the  later  of  the  times  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  5,000 
landings  on  the  midspar'fitting  lugs  or  spring 
beam  aft  lugs,  or  within  5  years  since 
installation,  whichever  occurs  first.  Or 

(2)  Within  90  days  after  February  5, 1993 
(the  effective  date  of  AD  93-01-04, 
Amendment  39-8458). 

(d)  Repetitive  Inspections:  Repeat  the 
inspection  required  by  paragraph  (b)  or  (c)  of 
this  AD,  as  applicable,  prior  to  the  times 
specified  in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD,  as  applicable,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2152, 
dated  December  23, 1992,  or  Revision  1, 
dated  July  15, 1993,  until  the  inspections 
required  by  paragraphs  (e)  and  (f)  of  this  AD 
are  accomplished,  as  applicable. 

(1)  For  midspar  fitting  lugs:  At  intervals 
not  to  exceed  1,000  landings. 

(2)  For  spring  beam  aft  lugs;  At  intervals 
not  to  exceed  3,000  landings. 

New  Actions  Required  by  This  Amendment 

(e)  Initial  Inspections  for  Lugs  Re-Worked 
in  Accordance  With  Boeing  Service  Bulletin 
747-54-2100:  For  airplanes  equipp)ed  with 
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midspw  fittiiig  higi  orimcliig  beam  aft  h)^ 
that  won  lact  r»>waricea  in  aocordanoe  with 
Boeing  Service  Bulletin  747-54-2100: 

Perform  an  uitrasonic  inqjactkm  to  detect 
crack*  of  die  midspar  fitting  lugs  or  spring 
beam  aft  lugs  of  eadi  strut  and  a  detailed 
visual  inspectkm  to  detect  corrosion  of  the 
lugs  and  bushing  migration  and  rotation  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2152,  Revision  1,  dated  July 

15, 1993,  prior  to  the  times  specified  in 
paragraphs  (eXl)  and  (e)(2)  of  this  AO,  as 
applicable.  Accmnplishm^  of  these 
iupections  terminates  the  repetitive 
inspection  requiimnents  of  paragraph  (d)  of 
this  AD. 

(1)  For  airplanes  that  have  been  inspected 
previously  in  accordance  with  AO  93-4)1-04: 
Perform  t^  inspections  prior  to  the  times 
specified  in  paragraphs  (eKlKi).  (eKlHii),  uad 

(e)(l)(iii)  of  this  AD,  as  applir^le. 

(1)  For  midspar  fitting  lugs  installed  on  the 
Inboard  strut  on  Groups  1, 4,  and  9  airplanes, 
as  listed  in  Boeing  Al^  Service  Bulletin 
747-S4A2152,  Revision  1,  dated  July  15, 

1993:  Within  500  landings  since  the  previous 
ultrasonic  or  detailed  visual  inspef:tion,  or 
within  60  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(ii)  Fot  midspar  fitting  lugs  Installed  on  the 
inboard  strut  other  than  those  subject  to  the 
requirements  of  paragraph  (e)(l)(i)  of  this  AD; 
and  for  midspar  fitting  lugs  installed  on  the 
outboard  strut  on  Groups  1  and  4  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2152,  Revision  1,  dated  July  15. 

1993:  Within  1,000  landings  since  the 
previous  ultrasonic  or  detailed  visual 
inspection,  or  within  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(iii)  Fca-  spring  beam  aft  lugs:  Within  3,000 
landings  since  the  previous  ultrasonic  or 
detailed  visual  inspection,  or  within  90  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  that  have  not  been 
inspected  previously  in  accordance  with  AD 
93-01-04:  Perform  the  inspections  prior  to 
the  times  specified  in  paragraphs  (eK2)(i), 

(e)(2)(ii),  and  (eX2Kiii)  of  this  AD,  as 
applicable. 

(i)  For  midspar  fittihg  lugs  installed  on  the 
inboard  strut  on  Groups  1, 4,  and  9  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2152,  Revisicm  1,  dated  July  15, 

1993:  Inspect  prior  to  the  later  of  the  times 
specified  in  paragraphs  (eX2XiXA)  and 
(e)(2)(i)(B)ofthi8AD. 

(A)  Prior  to  the  accumulation  of  2,500 
landings  on  the  re-wmlied  midspar  fitting 
lugs,  or  within  3  years  since  re-work  of  the 
lugs,  whichever  occurs  first.  Or 

(B)  Within  60  days  after  the  effective  date 
of  this  AD. 

(ii)  For  midspar  fitting  lugs  and  spring 
beam  aft  lugs  other  than  those  subject  to  the 
requirements  of  paragraph  (eX2)(i)  of  this  AD: 
Inspec.  prior  to  the  latw  of  the  times 
specified  in  paragraphs  (eX2Xii)(A)  and 
(e)(2XiiXB)ofthU  AD. 

(A)  Prior  to  the  accumulation  of  5,000 
landings  on  the  re-worked  midspar  fitting 
lugs,  or  within  5  years  since  re-work  of  the 
lugs,  whichever  occurs  first.  Or 

(B)  Within  90  days  after  the  effective  date 
of  this  AD. 


(f)  initiai  Inspections  for  Lugs  Other  Than 
Those  Re-Worked  in  Accordance  With  Boeing 
Service  Bulletin  747-54-2100:  For  airplanes 
equipped  with  midspar  fitting  luu  or  spring 
bram  aft  lugs  other  than  those  subject  to  the 
requirements  of  paragraph  (e)  of  this  AD: 
Perform  an  ultrasonic  inspection  to  detect 
cracks  of  the  midspar  fitting  lugs  or  spring 
beam  aft  lugs  of  each  strut  and  a  detailed 
visual  inspection  to  detect  corrosion  of  the 
lugs  and  bushing  migration  and  rotation  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2152,  Revision  1.  dated  July 

15, 1993,  pricH'  to  the  times  specified  in 
paragraphs  (fXl)  uid  (f)(2)  of  this  AD,  as 
applicable.  Aoc^plishment  of  these 
inspections  terminates  the  repetitive 
inspection  requirements  of  paragraph  (d) 
this  AD. 

(1)  For  airplanes  that  have  been  inspected 
previously  in  accordance  with  AD  93^1-04: 
Perform  the  inspections  prior  to  the  times 
specified  in  paragraphs  (f)(l)(i).  (f)(l)(ii),  and 

(f)(lXiii)  of  this  AD,  as  applicable. 

(1)  For  midspar  fitting  lugs  installed  on  the 
inboard  strut  on  Groups  1, 4,  and  9  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2152,  Revision  1,  dated  July  15, 

1993:  Within  500  landings  since  the  previous 
ultrasonic  or  detailed  visual  inspection,  or 
within  60  days  after  the  effective  date  of  this 
AD,  whichever  occurs  latm*. 

(ii)  For  midspar  fitting  lugs  installed  on  the 
inbo^  strut  other  than  those  subject  to  the 
requirements  of  paragraj^  (e)(1)(i)  of  this  AD; 
and  for  midspar  fitting  lugs  installed  on  the 
outboard  strut  on  Groups  1  and  4  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2152.  Revision  1,  dated  July  15, 
1993:  Within  1,000  landings  since  the 
previous  ultrasonic  or  detailed  visual 
inspection,  or  within  90  days  after  the 
eff^tive  date  of  this  AD,  whichever  occurs 
later. 

(iii)  For  spring  beam  aft  lugs:  Within  3,000 
landings  since  die  previous  ultrasonic  or 
detailed  visual  inspection,  or  within  90  days 
after  the  effective  ^te  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  that  have  not  been 
inspected  previously  in  accordance  with  AD 
93-01-04:  Perform  the  inspections  prim  to 
the  times  specified  in  paragraphs  (f}(2)(i)  and 
(f)(2Xii)  of  this  AD,  as  applicable. 

(i)  For  midspar  fitting  lugs  installed  on  the 
inboard  strut  on  Groups  1,4,  and  9  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2152,  Revision  1,  dated  July  15, 
1993:  Inspect  prior  to  the  later  of  the  times 
specified  in  paragraphs  (0(2)(i)(A)  and 
(f)(2)(i)(B)  of  this  AD. 

(A)  Prior  to  the  accumulation  of  5,000 
landings  on  the  midspar  fitting  lugs,  or 
within  5  years  since  installation,  whichever 
occurs  fii^.  Or 

(B)  Within  60  days  after  the  effective  date 
of  this  AD. 

(ii)  For  midspar  fitting  lugs  other  than 
those  subject  to  the  requirements  of 
paragraph  (f)(2)(i)  of  this  AD.  and  for  spring 
beam  aft  lugs:  Inspect  prior  to  the  later  of  the 
times  specified  in  paragraphs  (f)(2)(ii)(A)  and 
(f)(2)(ii)(B)  of  this  AD. 

(A)  Prior  to  the  accumulation  of  5,000 
landings  on  the  lugs,  or  within  5  years  since 
installation,  whicl^er  occurs  first.  Or 


(B)  Within  90  days  after  the  effective  dale 
of  this  AD. 

(g)  Repetitive  Inspections:  Repeat  the 
inspections  required  by  paragraphs  (e)  and  (f) 
of  this  AD,  as  applicable,  prior  to  the  times 
specified  in  para^phs  (^1),  (gX2).  and 

(g)(3)  of  this  AD,  as  applicable,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2152,  i^ision  1,  dated  July  15, 1993. 

(1)  For  midspar  fitting  lugs  installed  on  the 
inboard  strut  on  Groups  1, 4,  and  9  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2152,  Revision  1,  dated  July  15, 

1993:  At  intervals  not  to  exceed  500  landings. 

(2)  For  midspar  fitting  lugs  installed  on  the 
inboard  strut  other  than  those  subject  to  the 
requirements  of  paragraph  (gXl)  of  this  AD; 
and  for  midspar  fitting  lugs  installed  on  the 
outboard  strut  on  Groups  1  and  4  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2152,  Revision  1,  dated  July  15, 

1993:  At  intervals  not  to  exceed  1,000 
landings. 

(3)  Fcm-  spring  beam  aft  lugs:  At  intervals 
not  to  exc^  3,000  landings. 

Corrective  Actions 

(h)  Migrated  or  Rotated  Bushings:  If  any 
migrated  or  rotated  bushing  is  foimd  as  a 
result  of  any  inspection  required  by  this  AD, 
prior  to  further  flight,  re-seal  the  bushing  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2152,  dated  December  23, 
1992,  or  Revisicm  1,  dated  July  15, 1993. 

Prior  to  the  accumulation  of  1,000  additional 
landings  after  detecting  the  migrated  m 
rotated  bushing,  re-work  the  midspar  fitting 
or  spring  beam,  as  applicable,  in  accordance 
with  Figure  5  of  the  service  bulletin. 
Reinspection  of  the  lug  bore,  which  is  part 
of  the  lug  re-work  procedure,  shall  only  be 
accomplished  using  magnetic  particle 
inspection  techniques.  After  the  effective 
date  of  this  AD,  re-work  of  the  midspar  fitting 
or  spring  beam  shall  cmly  be  accomplished  in 
accordance  witn  Boeing  Alert  Service 
Bulletin  747-54A21S2,  Revision  1,  dated  July 

15. 1993. 

(i)  Cracks:  If  any  crack  is  found  in  the  lugs 
as  a  result  of  any  inspection  required  by  this 
AD,  prior  to  further  flight,  replace  the 
affected  midspar  fitting  or  spring  beam  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2100.  dated  June  20, 1983;  Revision 
1,  dated  August  25, 1988;  Revision  2,  dated 
July  20, 1989;  or  Revision  3,  dated  November 
16. 1989. 

(jl  Corrosion:  If  any  corrosion  is  found  as 
a  result  of  any  inspection  required  by  this 
AD,  prior  to  forther  flight,  remove  the 
corrosion  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2152,  dated 
Dacember  23, 1992,  or  Revision  1,  dated  July 

15. 1993. 

(k)  Any  midspar  fitting  or  spring  beam 
replaced  in  accordance  with  the  procedures 
described  in  Boeing  Service  Bulletin  747-54- 
2100,  dated  June  20, 1983;  Revision  1,  dated 
August  25, 1988;  Revision  2,  dated  July  20, 
1989;  or  Revision  3,  dated  November  16, 
1989,  shall  be  considered  to  be  a  new 
midspar  fitting  or  spring  beam.  Any  midspar 
fitting  or  spring  beam  that  has  been  re¬ 
worked  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2152,  dated 
December  23, 1992,  (w  Revision  1.  dated  July 
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15, 1993,  shall  also  be  considered  to  be  a  new 
midsp>ar  Htting  or  spring  beam.  Replaced  or 
re-worked  fittings  or  spring  beams  are  subject 
to  the  initial  inspections  required  by 
paragraphs  (e)  and  (f)  of  this  AD,  as 
applicable,  and  any  subsequent  corrective 
actions  based  on  the  findings  of  those 
inspections. 

Note  1:  Midspar  fittings  or  spring  beams 
that  have  been  re-worked  in  accordance  with 
Boeing  Service  Bulletin  747-54-2100,  dated 
June  20, 1983;  Revision  1,  dated  August  25, 
1988;  Revision  2,  dated  July  20, 1989;  or 
Revision  3,  dated  November  16, 1989,  are  not 
to  be  considered  to  be  new  midspar  Bttings 
or  spring  beams.  In  addition,  the  initial 
inspection  threshold  for  these  lugs  is  less 
than  the  initial  inspection  threshold  for  lugs 
that  have  been  re-worked  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2152. 

(l)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(n)  The  inspections,  re-seal,  re-work, 
corrosion  removal,  and  replacements  shall  be 
done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2152,  Revision  1, 
dated  July  15, 1993;  Boeing  Service  Bulletin 
747-54-2100,  dated  June  20, 1983;  Boeing 
Service  Bulletin  747-54-2100,  Revision  1, 
dated  August  25, 1988;  Boeing  Service 
Bulletin  747-54-2100,  Revision  2,  dated  July 
20, 1989;  Boeing  Service  Bulletin,  Revision  3, 
dated  November  16, 1989;  and  Boeing  Alert 
Service  Bulletin  747-54A2152,  dated 
December  23, 1992;  as  applicable.  The 
incorporation  by  reference  of  Boeing  Alert 
Service  Bulletin  747-54A2152,  Revision  1, 
dated  July  15, 1993,  was  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51.  The 
incorporation  by  reference  of  Boeing  Service 
Bulletin  747-54-2100,  dated  June  20, 1983; 
Boeing  Service  Bulletin  747-54-2100, 
Revision  1,  dated  August  25, 1988;  Boeing 
Service  Bulletin  747-54-2100,  Revision  2, 
dated  July  20, 1989;  Boeing  Service  Bulletin, 
Revision  3,  dated  November  16, 1989;  and 
Boeing  Alert  Service  Bulletin  747-54A2152, 
dated  December  23, 1992,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  acco.'dance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51  as  of  February  5, 1993  (58 
FR  483,  January  6, 1993).  Copies  may  be 
obtained  from  Boeing  Conunercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 


the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(o)  This  amendment  becomes  eftective  on 
September  10, 1993. 

Issued  in  Renton,  Washington,  on  August 
24, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-21060  Filed  8-30-93;  8:45  am) 
BiLLmO  CODE  4910-1»-P 

14  CFR  Part  39 

[Docket  No.  93-NM-24-AD;  Amendment 
39-677;  AD  93-17-061 

Airworthiness  Directives;  Boeing 
Modei  747  Series  Airpianes  Equipped 
with  General  Electric  CF6-45/50  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration.  IXDT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracking 
of  the  number  1  strut  idler  pulley 
support  bracket  assembly,  inspections  of 
all  associated  fasteners  for  tightness, 
and  replacement  of  the  bracket 
assembly.  This  amendment  adds  a 
requirement  to  perform  repetitive  visual 
inspections  of  the  strut  web  to  detect 
cracking  in  the  area  of  the  pulley 
bracket,  and  repair  of  the  strut  web,  if 
necessary.  This  amendment  is  prompted 
by  a  determination  that  installation  of 
the  pulley  bracket  without  proper 
shimming  may  result  in  strut  web  cracks 
in  the  area  of  the  pulley  bracket.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  engine  thrust 
control. 

DATES:  Effective  on  September  30, 1993. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-6A2083, 
Revision  2,  dated  February  25, 1993,  as 
listed  in  the  regulations  is,  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  30, 1993. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  28, 1992  (57  FR  38251, 
August  24, 1992). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 


Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  Ah^-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
.\viation  Regulations  by  superseding  AD 
92-16-09,  Amendment  39-^318  (57  FR 
38251,  August  24, 1992),  which  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  was  published  in  the 
Federal  Register  on  May  18, 1993  (58 
FR  28936).  The  action  proposed  to  add 
a  requirement  to  perform  repetitive 
visual  inspections  of  the  strut  web  to 
detect  cracking  in  the  area  of  the  pulley 
bracket,  and  repair  of  the  strut  web.  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  140  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  4  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  will  cost  approximately 
$737  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$5,588,  or  $1,397  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  raescms  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  ’‘major 
rule”  under  Executive  Oider  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  28. 1970);  and  (3) 
will  not  have  a  significant  ectmomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entitim 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluatim  has 
bens  prepared  fcur  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Afk^ptkm  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fedml  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39~AIRWORTHINESS 
DIRECTfVES 

1.  The  authority  citation  fm  part  39 
continues  to  read  as  follows: 

Aelharitjr:  49  U.SXI  App.  1354(8),  1421 
and  1423;  49  U.S.C.  106(^:  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8318  (57  FR 
38251,  August  24. 1992),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8677,  to  read  as  follows: 

93-17-09  Boeing:  Amendment  39-8677. 
Docket  93-NM-24-AO.  Supersedes  AD 
92-16-09,  Amendment  39-^18. 

Applicability:  Model  747  series  airplanes; 
line  positions  202  through  886  inclusive, 
equipped  with  General  Electric  CF6-4S/50 
series  engines;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevoit  the  loss  of  engine  thrust 
contr^,  aocomplish  the  following: 

(a)  For  those  airplanes  on  whi^  the  new 
bracket  assembly  has  not  previously  been 
installed  in  aco^ance  with  Boeing  Alert 
Service  Bulletin  747-76A2083,  dated 
December  18, 1991,  m  Revision  1,  dated  May 
28, 1992,  accomplish  the  following: 

(1)  Pricn  to  or  upon  the  accumulaticm  of 
9,000  total  flight  hours  on  the  airplane,  or 
within  600  flight  hours  after  Septenfoer  28, 
1992  (the  efte^ve  date  of  AO  92-16-09, 
Amendment  39-8318),  whichever  occurs 
later,  perform  a  visual  inspection  of  the 
number  1  strut  idler  pulley  support  bracket 
assembly  to  detect  cracks;  and  inspect  all 
associated  fssteners  for  proper  ti^tness;  in 
accordance  with  Boeing  Am  Service 


Bulletin  747-76A2063.  dated  December  18, 
1991;  Revision  1,  dated  May  28, 1992;  or 
Boeing  Service  Bulletin  747-76A20d3, 
Reviskm  2,  dated  Februa^  25. 1993. 

(1)  If  no  crack  is  found  in  the  bracket 
assembly,  return  the  airplane  to  service  and 
repeat  the  inspections  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  600 
flight  hours. 

(ii)  If  only  one  crack  is  found  in  the  bradcet 
assembly  and  its  length  is  two  inches  or  less, 
prior  to  further  flight,  accomplish  the 
procedures  specified  in  eithw  paragraph 
(aUlKiiKA)  or  (a)(l)(ii)(B)  of  this  AD: 

(A)  Accomplish  foe  interim  repair 
described  in  Paragraph  E  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-76A2083,  Revision  1, 
dated  May  28, 1992.  Thereafter,  repeat  foe 
inspections  described  in  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  100  flight 
hours.  Within  750  flight  hours  after 
Installation  of  the  interim  repair,  r^lace  the 
bracket  assembly  in  accordance  with  Boeing 
Service  Bulletin  747-76A2083,  Revision  2. 
dated  February  25, 1993.  Replacement  of  the 
bracket  assembly  constitutes  terminating 
action  for  foe  repetitive  inspections  required 
by  this  paragraph. 

(B)  R^lace  the  Iwacket  assembly  in 
accordai^  with  Boeing  Service  Bulletin 
747-76A2083,  Revision  2,  dated  February  25. 
1993. 

(iii)  If  cracks  are  found  in  foe  bracket 
assembly,  or  if  only  one  crack  is  found  and 
its  length  exceeds  two  inches,  prior  to  further 
flight,  replace  the  bracket  assembly  in 
accordance  with  Boeing  Service  Bulletin 
747-76A2083,  Revision  2,  dated  Fdxruary  25, 
1993. 

(iv)  If  any  fostener  is  found  to  be  loose, 
prior  to  further  flight,  tighten  fastener  to 
within  specified  torque  limits,  in  accordance 
with  Boeing  Alert  Smvice  Bulletin  747- 
76A2083,  dated  December  18, 1991;  Revision 
1,  dated  May  28, 1992;  or  Boeing  Service 
Bulletin  747-76A2083,  Revision  2,  dated 
February  25, 1993. 

(2)  Except  as  provided  by  paragraph 
(a)(l)(iiKA)  of  this  AD,  within  12  months 
after  the  effective  date  of  this  AD,  replace  the 
Ixracket  assembly,  in  accordance  with  Boeing 
Service  Bulletin  747-76A2083,  Revision  2, 
dated  February  25, 1993.  Replacement  of  foe 
bracket  assembly  constitutes  terminating 
action  for  the  inspection  requirements  of  this 
AD. 

(b)  For  those  airplanes  on  which  foe  new 
bracket  assembly  has  previously  been 
installed  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-76A2083,  dated 
December  18, 1991,  or  Revision  1,  dated  May 
28, 1992,  acoxnplish  the  following: 

(1)  Within  30  days  after  the  eftective  date 
of  this  AD,  conduct  a  visual  inspection  of  the 
strut  web  to  detect  cracking  in  the  area  of  the 
pulley  bracket,  in  accordance  with  Boeing 
Service  Bulletin  747-76A2083,  Revision  2, 
dated  February  25, 1993.  Conduct  repetitive 
visual  inspections  in  accordance  with  either 
paragraph  (b)(lKi).  (bKl)(ii),  or  (b)(lKiii),  as 
applicable. 

(i)  If  the  bracket  assembly  had  been 
installed  within  foe  last  90  days  prior  to  the 
effective  date  of  this  AD,  repeat  the  visual 
inspectioD  at  the  times  specified  in 


paragraphs  (bXlXiKA),  (bXlXflfB),  and 

(bXlXiXC). 

(A)  Within  90  days  after  aocompliriring  the 
initid  visual  inspection  required  by 
paragraph  (b)  of  this  AD;  a^ 

(B)  Within  180  days  after  accmnplisbing 
the  initial  visual  inspection  requir^  by 
paragraph  (b)  of  this  AD;  and 

(C)  Within  360  da]r8  after  accomplishing 
the  hiitial  visual  inspection  required  by 
paragraph  (b)  of  this  AD. 

(ii)  If  the  Iwacket  assembly  bad  been 
installed  within  the  last  91  through  180  days 
prior  to  the  eftactive  date  of  this  AO,  repeat 
foe  visual  inspection  at  the  times  specified  in 
paragraphs  (bXl)(iiMA)  and  (bXlXiiXB). 

(A)  Within  90  days  after  accomplishing  the 
initid  visual  inspection  required  by 
paragraph  (b)  of  this  AO;  ai^ 

(B)  Within  270  days  after  accomplishing 
the  initial  visual  iiMpection  requir^  by 
paragraph  (b)  of  this  AD. 

(iii)  If  foe  bracket  assembly  had  been 
installed  within  foe  last  181  through  360 
days  prim  to  foe  effective  date  of  this  AD. 
repeat  foe  visual  inspection  within  180  days 
after  accomplishing  foe  initial  visual 
inspection. 

(2)  If  no  crack  is  detected  within  360  days 
after  accomplishing  the  initial  visual 
inspection  required  by  paragraph  (b)(1)  of 
this  AD.  no  further  action  is  required 

(3)  If  any  crack  is  detected  during  any  of 
the  visual  inspections  required  by  paragraph 
(b)  of  this  AD.  prior  to  further  flight,  stop 
drill  foe  crack  and  install  a  doubler  over  the 
affected  area,  in  accordance  with  the  Boeing 
747  Structural  Repair  Manual,  Section  51- 
40-02. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  foe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Si^le 
Aircraft  C^fi^tion  Office  (ACX)),  FAA, 
Transptot  Airplane  Directmate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  foe  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  liie  replacement  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-76A2083,  Revision  2,  dated  February  25, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  The  inspections  and 
tightening  shall  be  done  in  accordance  vdth 
Boeing  Alert  Service  Bulletin  747-76A2083, 
dated  December  18, 1991;  and  Boeing  Alert 
Service  Bulletin  747-76 A2083,  Revision  1, 
dated  May  28, 1992.  The  repair  shall  be  done 
in  accradance  with  Boeing  Alert  Service 
Bulletin  747-76A2083.  Revision  1,  dated 
May  28. 1M2.  The  incorporaticm  by  reference 
of  these  documents  was  approved  previously 
by  the  Directm  of  the  FedOTal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
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Part  51  as  of  September  28, 1992  (57  FR 
38251,  August  24, 1992).  Copies  may  be 
obtained  Boeing  Commercial  Airplane 

Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
September  30, 1993. 

Issued  in  Renton,  Washington,  on  August 
24, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-21059  Filed  8-30-93;  8:45  am) 
BILUNG  cooe  4eiO-13-P 

14  CFR  Part  39 

[Docket  No.  93-SW-06-AD;  Amendment 
39-6608;  AD  93-05-02] 

Airworthiness  Directives;  Bell 
Heiicopter  Textron,  Inc.  Model  21 4B, 
214B-1,  and  214ST  Series  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments, 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-05-02  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Bell  Helicopter  Textron,  Inc,  Model 
214B,  214B-1,  and  214ST  series 
helicopters  by  individual  letters.  This 
AD  establishes  a  mandatory  retirement 
life  of  40,000  high-power  events  for  the 
lower  planetary  spider  (spider).  This 
amendment  is  prompted  by  reports  of 
four  failures  of  the  spider.  TTie  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  spider, 
resulting  in  failure  of  the  main 
transmission  and  subsequent  loss  of  the 
helicopter. 

DATES:  Effective  September  15, 1993,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  93-05- 
02,  issued  on  March  9, 1993,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  15, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  93-SVV-06-AD,  4400 
Blue  Mound  Road,  bldg  3B,  room  158, 
Fort  Worth,  Texas  76106. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Southwest  Region,  Rotorcraft 
Directorate,  4400  Blue  Mound  Road,  * 
Fort  Worth,  Texas  76106,  telephone 
(817)  624-5177,  fax  (817)  740-3394. 
SUPPLEMENTARY  INFORMATION:  On  March 
9, 1993,  the  FAA  issued  Priority  Letter 
AD  93-05-02  (PL),  applicable  to  Bell 
Helicopter  Textron,  Inc.  Model  214B, 
214B-1,  and  214ST  series  helicopters, 
which  establishes  a  mandatory 
retirement  life  of  40,000  high-power 
events  (events)  for  the  lower  planetary 
spider  (spider),  part  number  (P/N)  214- 
040-080-101.  That  action  was 
prompted  by  reports  of  four  failures  of 
the  spider,  two  of  which  were  detected 
during  the  2,500  hour  overhaul 
inspection.  The  other  two  failures 
occurred  in  flight.  This  condition,  if  not 
corrected,  could  result  in  fatigue  failure 
of  the  spider,  resulting  in  failure  of  the 
main  transmission  and  subsequent  loss 
of  the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
helicopters  of  the  same  type  design,  the 
FAA  issued  the  PL  to  prevent  fatigue 
failure  of  the  spider,  resulting  in  failure 
of  the  main  transmission  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires  creation  of 
a  component  history  card,  if  none  is 
presently  used,  determining  the 
previous  use  of  the  spider  in  terms  of 
events,  and  thereafter  recording  the  use 
in  events.  Additionally,  this  AD 
establishes  a  spider  service  life  of 
40,000  events.  Events  consist  of  takeoffs 
and  external  load  lifts. 

Since  the  issuance  of  the  PL,  it  has 
been  noted  that  paragraph  (a)(3)(ii)  of 
the  PL  duplicates  the  actions  required 
by  paragraph  (a)(3)(i)  and  paragraph 
(a)(4)(ii)  of  the  PL  duplicates  the  actions 
required  by  (a)(4)(i).  Therefore,  in 
publishing  this  AD,  the  duplicate 
paragraphs  have  been  omitted. 
Otherwise,  other  than  non-substantive 
editorial  changes,  this  AD  is  the  same  as 
the  PL  AD. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  9, 1993,  to  all 
known  U.S.  owners  and  operators  of 
Bell  Helicopter  Textron,  Inc.  Model 
214B,  214B-1,  and  214ST  series 
helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 


Aviation  Regulations  (FAR)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
amendment  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  Number  93-SW- 
06-AD.”  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  consider^  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
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be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  Februa^  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  tlie  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AD  93-05-02  Bell  Helicopter  Textron,  Inc.: 
Amendment  39-8608.  Docket  Number 
93-SW-06-AD. 

Applicability:  Model  214B,  214B-1,  and 
214ST  series  helicopters,  equipped  with 
lower  planetary  spider  (spider),  part  munber 
(P/N)  214-040-080-101,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  fatigue  failure  of  the 
spider,  P/N  214-040-080-101,  as  a  result  of 
takeofis  and  external  load  lifts  (high-power 
events),  accomplish  the  following: 

(a)  Within  the  next  25  hours'  time-in- 
service  after  the  effective  date  of  this  AD, 
accomplish  the  following: 

(1)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  spider, 

(2)  Determine  the  time-in-service  of  the 
spider  from  maintenance  records,  if  Imown. 

If  the  time-in-service  is  not  known,  use  a 
time-in-service  of  900  hours  per  year.  Prorate 
the  hours  for  a  partial  year. 

(3)  For  Model  214B  and  214B-1 
helicopters,  determine  and  record  the 
accumulated  high-power  events  on  the  spider 
as  follows: 

(i)  If  the  number  of  high-p>ower  events  is 
unknown,  assign  12  events  for  each  hour 
time-in-service  obtained  in  accordance  with 
paragraph  (a)(2). 


(ii)  If  the  number  of  high-power  events  is 
known,  divide  that  number  by  2  and  record 
the  resulting  number  as  total  accumulated 
high-power  events, 
r  (4)  For  Model  214ST  helicopters, 
determine  and  record  the  accumulated  high- 
power  events  on  the  spider  as  follows: 

(i)  If  the  munber  of  high-power  events  is 
unknown,  assign  11  high-power  events  for 
each  hour  time-in-service  obtained  in 
accordance  with  paragraph  (a)(2), 

(ii)  If  the  number  of  high-power  events  is 
known,  record  that  number  as  the  total 
accumulated  high-power  events. 

(b)  After  the  effective  date  of  this  AD, 
record  all  high-power  events.  For  Model 
214B  and  214B-1  helicopters,  divide  the 
munber  of  high-power  events  as  they  occur 
by  2  and  add  the  resulting  number  to  the 
previously  recorded  siun;  for  Model  214ST 
helicopters,  add  the  high-power  events  as 
they  occur  to  the  previously  recorded  sum. 

(c)  Remove  the  spiders  from  further  service 
in  accordance  with  the  following: 

(1)  For  spiders  with  39,400  or  more  high- 
power  events  on  the  effective  date  of  this  AD, 
remove  the  spider  from  service  on  or  before 
the  accumulation  of  an  additional  600  high- 
power  events. 

(2)  For  spiders  with  less  than  39,400  high- 
power  events  on  the  effective  date  of  this  AD, 
remove  the  affected  spiders  from  service  on 
or  before  attaining  40,000  high-power  events. 
This  paragraph  revises  the  helicopter 
Airworthiness  Limitations  Section  of  the 
maintenance  manual  by  establishing  a 
service  life  for  the  spider. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  FAA, 
Rotorcraft  Directorate,  Fort  Worth,  Texas 
76193-0170.  Operators  shall  submit  their 
requests  throu^  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Rotorcraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to . 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective 
September  15, 1993,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Priority  Letter  AD 
93-65-02,  issued  March  9, 1993,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Fort  Worth,  Texas,  on  August  13, 
1993. 

Eric  D.  Bries. 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  93-21117  Filed  8-30-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-19658,  File  No.  S7-26-92] 
RIN  323&-AF01 

Investment  Company  General  Partners 
Not  Deemed  Interested  Persons; 
Investment  Company  Limited  Partners 
Not  Deemed  Affiliated  Persons 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  a  new  rule 
under  the  Investment  Company  Act  of 
1940  (the  “Act”)  to  except  general 
partners  of  business  development 
companies  and  registered  management 
investment  companies  organized  as 
limited  partnerships  (“limited 
partnership  investment  companies”) 
fr-om  the  definition  of  “interested 
person.”  Under  the  rule,  general 

fiartners  who  serve  as  directors  of 
imited  partnership  investment 
companies  will  no  longer  be  considered 
interested  persons  solely  because  they 
are  general  partners,  and  thus  will 
receive  the  same  treatment  as  directors 
of  corporations  under  the  interested 
person  definition.  The  rule  enables 
limited  partnership  investment 
companies  to  register  under  the  Act 
without  obtaining  “start-up”  exemptive 
relief  fi-om  the  Commission.  The 
Commission  is  also  adopting  a  new  rule 
to  except  limited  partners  that  own, 
hold,  or  control  less  than  five  percent  of 
the  outstanding  voting  securities  of 
limited  partnership  investment 
companies  from  the  definition  of 
“affiliated  person.”  The  rule  treats 
limited  partners  the  same  as 
shareholders  for  purposes  of  the 
affiliated  person  definition.  The  rules, 
which  are  adopted  substantially  as 
proposed,  are  intended  to  make  it 
unnecessary  for  limited  partnership 
investment  companies  to  file  exemptive 
applications  on  behalf  of  their  general 
and  limited  partners. 

EFFECTIVE  DATE:  September  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

L.  Bryce  Stovell,  Senior  Special 
Counsel,  or  Diane  C.  Blizzard,  Assistant 
Director,  at  (202)  272-2048,  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
adopting  two  new  rules,  rules  2al9-2 
and  2a3-l,  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a). 
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Rule  2al9-2  excepts  from  the  definition 
of  interested  person  in  section  2(a)(19) 
(15  U.S.C.  80a-2(a)(19))  the  general 
partners  that  serve  as  directors  of 
limited  partnership  investment 
companies  (“director  general  partners”), 
provided  that  the  limited  partnership 
agreement  contains  in  substance  certain 
provisions  that  are  set  forth  in  the  rule. 
Rule  2a3-l  excepts  from  the  definition 
of  affiliated  person  in  section  2(a)(3)  (15 
U.S.C.  80a-2(a)(3))  those  limited 
partners  of  limited  partnership 
investment  companies  that  are  affiliated 
persons  solely  because  they  are  limited 
partners. 

I.  Background  and  Discussion 

On  July  28, 1992,  the  Commission 
proposed  rules  2al9-2  and  2a3-l  so 
that  limited  partnership  investment 
companies  would  not  have  to  apply  for 
exemptions  for  their  director  general 
partners  from  the  definitions  of 
interested  persons  in  section  2(a)(19), 
and  for  their  limited  partners  from  the 
definition  of  affiliated  person  in  section 
2(a)(3).  respectively.*  Since  1976,  the 
Commission  has  issued  over  forty  orders 
providing  essentially  this  type  of  relief.2 

Absent  an  exception  from  section 
2(a)(19),  registered  management 
companies  and  business  development 
companies  (“BDCs”)  a  organized  as 
limited  partnerships  <  could  not  meet 
the  Act’s  requirements  that  a  certain 
percentage  of  the  directors  be 
independent.^  Because  the  directors  are 
general  partners,  they  are  considered 
affiliated  persons.^  As  affiliated  persons, 


1  See  Investment  Company  General  Partners  Not 
Deemed  Interested  Persons;  Investment  Company 
Limited  Partners  Not  Deemed  Afniiated  Persons, 
Investment  Company  Act  Release  No.  18668  (July 
28, 1992),  57  FR  34726  (Aug.  6, 1992)  (hereinafter 
the  Proposing  Release).  The  Proposing  Release 
discusses  in  detail  the  operation  of  limited 
partnership  investment  companies,  the 
Commission’s  exemptive  orders,  and  the  need  for 
the  rules. 

s  Limited  p.vtnership  investment  companies  that 
are  operating  under  existing  orders  under  section 
2(aKl9)  may  rely  on  either  their  orders,  or  rule 
2al9-2. 

3  BDCs  are  venture  capital  companies  that  invest 
in  and  provide  management  support  to  small 
companies  that  are  in  the  initial  stages  of  their 
development.  BDCs  are  subject  to  special  provisions 
of  the  Act  designed  to  accommodate  their 
characteristics.  See  sections  2(a)(4B),  6(1).  and  54 
through  65  (IS  U.S.C.  60a-2(a)(48).  803-6(1).  and 
80a-53  through  80a-64). 

*  Such  companies  organize  as  limited 
partnerships  because,  for  tax  or  other  business 
reasons,  the  limited  partnership  form  seems  better 
suited  to  them.  See  Imposing  Release  at  I.A.l. 

3 See,  e.g.,  sections  10(a)  and  56(a)  (IS  U.S.C. 
80a-10(a),  80a-55(a))  (composition  of  the  board  of 
directors),  lS(c)  (15  U.S.C  80a-15(c))  (approval  of 
advisory  and  underwriting  contracts),  and  32(a)  (15 
U.S.C.  80a-31(a))  (selection  of  accountant). 

■  The  Act  defines  an  affiliated  person  of  another 
person  to  include  any  partner,  copartner,  director. 


they  are  also  considered  interested 
persons.2  Under  rule  2al9-2,  director 
general  partners  would  no  longer  be 
deemed  to  be  interested  persons  solely 
because  they  are  general  partners,  and 
thus  would  be  treated  the  same  as 
directors  of  corporations  for  purposes  of 
the  interested  person  definition.^ 

As  proposed,  rule  2al9-2  simplified 
the  conditions  and  representations  that 
had  been  required  in  the  prior 
exemptive  orders  to  four  essential 
conditions.  The  proposed  rule  provided 
that  only  natural  persons  could  serve  as 
directors  of  a  limited  partnership 
investment  company,  prohibited  any 
general  partner  from  acting  individually 
on  behalf  of  a  limited  partnership 
investment  company  except  in  limited 
circumstances,  provided  that  transferees 
of  limited  partners  would  have  all  of  the 
rights  afforded  shareholders  under  the 
Act,  and  restricted  the  ability  of  a 
general  partner  to  withdraw  from  a 
limited  partnership  or  reduce  his 
partnership  contribution  if  sudi 
withdrawal  or  reduction  would  cause 
the  company  to  lose  its  partnership  tax 
classification. 

Absent  an  exception  from  section 
2(a)(3).  the  limited  partners  of  limited 
partnership  investment  companies  are 
affiliated  persons,  regardless  of  the 
amount  of  securities  they  own.s  As 
copartners,  they  are  also  affiliated 
persons  of  all  other  limited  and  general 
partners  of  the  company.  Due  to  the 


officer,  or  employee  of  such  other  person.  Section 
2(a)(3)(D). 

'The  Act  defines  interested  person  to  include 
affiliated  persons.  Section  2(a)(19)(i).  Other  persons 
that  are  considered  to  be  interested  persons  of  an 
investment  company  under  section  2(aKl9)  include 
immediate  family  members  of  affiliated  natural 
persons,  interested  persons  of  the  company's 
investment  advisers  and  principal  underwriters, 
persons  (or  partners  or  employees' of  persons)  who 
have  recently  acted  as  legal  counsel  to  the 
company,  registered  brokers  or  dealers  (and  their 
affiliated  persons),  and  other  natural  persons  that 
the  Commission  by  order  has  determined  to  be 
interested  by  reason  of  a  recent,  material  business 
or  professional  relationship  with  the  company  and 
certain  other  parties. 

■The  definition  of  afilliated  person  also  includes 
any  director.  A  special  proviso  of  section  2(a)(19) 
provides,  however,  that  no  person  shall  be  deemed 
to  be  an  interested  person  of  an  investment 
company  solely  bemuse  that  person  is  a  director  of 
the  investment  company.  Section  2(a)(19)(AKaa). 
Without  the  proviso,  all  directors,  including  the 
directors  of  investment  companies  organiz^  as 
corporations,  would  be  interested  persons  by  virtue 
of  also  being  affiliated  {)ersons.  Director  general 
partners  cannot  qualify  for  the  exception,  however, 
because  they  are  interested  persons  by  virtue  of 
being  partners  as  well  as  directors  of  the  investment 
company. 

■Section  2(a)(3)(D).  In  contrast,  shareholders  of 
an  investment  company  organized  as  a  corporation 
or  biLsiness  trust  are  affiliated  persons  of  the 
investment  company  only  if  they  own,  control,  or 
hold  five  percent  or  more  of  the  voting  securities 
of  the  investment  company  (or  have  some  other 
statutory  affiliation).  S^tion  2(a)(3)(A). 


restrictions  on  principal  transactions  in 
section  17(a), *o  this  creates  problems  for 
the  companies,  the  limited  partners,  and 
the  limited  partners’  affiliates.**  Rule 
2a3-l  was  proposed  to  codify  prior 
Commission  orders  exempting  limited 
partners  from  the  definition  of  affiliated 
person  solely  by  virtue  of  being  limited 
partners  of  the  company,  thus  giving  the 
limited  partners  the  same  treatment  as 
shareholders  for  purposes  of  the 
affiliated  person  definition. 

The  Commission  received  two 
comments  on  the  proposed  rules,  from 
Davis  Polk  &  Wardwell  and  the 
Investment  Ck)mpany  Institute.  Both 
commenters  generally  supported  the 
Commission’s  efforts,  but  suggested 
changes  to  proposed  rule  2al9-2.  After 
reviewing  the  comments,  the 
Commission  has  decided  to  adopt  rule 
2al9-2  substantially  as  proposed,  with 
certain  modifications,  some  of  which 
respond,  in  peirt,  to  the  commenters’ 
suggestions.  The  commenters  did  not 
recommend  any  changes  to  proposed 
rule  2a3-l,  and  the  (Commission  is 
adopting  that  rule  as  proposed. 

A.  Rule  2al9-2 
1.  Scope  of  the  Exception 

As  adopted,  paragraph  (a)  of  rule 
2al9-2  provides  that  a  director  general 
partner  shall  not  be  deemed  to  1^  an 
interested  person  of  the  company,  its 
investment  adviser,  or  its  principal 
underwriter,  solely  because  of  the 
director  general  partner’s  status  as  a 
general  partner  of  the  company,  or  as  a 
copartner  in  the  company  with  the 
adviser  or  underwriter,*  2  if  the 
partnership  agreement  contains  in 
substance  certain  provisions.  Because 
one  purpose  of  the  rule  is  to  enable 
limited  partnership  investment 
companies  to  comply  with  the 
independent  director  provisions  of  the 
Act,  the  exception  is  only  available  to 
general  partners  that  serve  as  directors. 

The  preliminary  note  to  rule  2al9-2 
states  that  the  rule  does  not  except  an 
investment  company,  or  its  director 
general  partners,  from  any  provision  or 
requirement  of  the  Act,  other  than  the 


1015  U.S.C.  80a-17(a). 

II  For  example,  if  a  bank  or  securities  dealer  is 
a  limited  partner  in  a  limited  partnership 
investment  company,  it  is  an  afilliated  person  of  the 
comp)any  under  section  2(a)(3)(D)  and  may  not 
engage  in  principal  transactions  with  the  company, 
even  if  it  owns  less  than  five  percent  of  the 
partnership  interests.  This  would  not  be  true  if  the 
investment  company  were  a  corporation.  Similarly, 
section  17(d)  (15  U.S.C.  80a-17(d))  and  rule  17d- 
1  thereunder  (17  CFR  270.17d-l)  generally  prohibit 
"joint  transactions”  between  a  registered 
investment  company  and  its  affiliated  persons,  01 
affiliated  persons  of  its  affiliated  persons. 

iz  See  sections  2(a)(3)(D),  2(a)(19)(B)(i),  and 
2(a)(19MA)(iii). 
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definition  of  interested  person  in 
section  2(a)(19).  Thus,  the  limited 
partnership  investment  company  is  not 
relieved  of  any  other  requirement  of  the 
Act.  and  a  director  general  partner 
cannot  rely  on  the  rule  if  he  or  she  is 
"interested”  other  than  by  virtue  of 
being  a  partner  or  copartner.is  The 
Commission  received  no  comments  on 
either  the  introductory  paragraph  to 
paragraph  (a)  or  the  preliminary  note, 
and  is  adopting  them  as  proposed. 

As  proposed,  paragrapn  (b)(2)  of  the 
rule  defined  “Limited  Partnership 
Investment  Company”  to  mean  "a 
registered  management  company  or  a 
business  development  company  that  is 
organized  as  a  limited  partnership 
under  state  law  and  for  federal  income 
tax  purposes"  (emp^sis  supplied). 
Both  commenters  recommended 
eliminating  the  requirement  that  a 
limited  partnership  investment 
company  be  organized  as  a  partnership 
for  federal  income  tax  purposes.  Both 
commenters  suggested  that  tax  status 
should  be  a  matter  for  disclosure  only. 

The  Commission  agrees.  Rule  2al9- 
2’s  requirements  are  intended,  among 
other  things,  to  assure  that  limited 
partners  have  essentially  the  same 
protection  that  they  would  have  were 
they  shareholders  of  a  corporation. 
While  the  availability  of  pass-through 
tax  treatment  is  an  important  aspect  of 
investing  in  a  limited  partnership 
investment  company  and  should  be 
disclosed,  the  Commission  does  not 
believe  that  obtaining  or  maintaining 
pass-through  tax  treatment  as  a 
partnership  should  be  required  to  rely 
on  rule  2al9-2.'*  As  one  commenter 
pointed  out,  such  a  requirement  may  be 
inappropriate  because  investment 
companies  organized  in  other  forms 
(e.g.,  as  "regulated  investment 
companies”  imder  Subchapter  M  of  the 
Internal  Revenue  Code)  are  not  subject 
to  any  corresponding  requirement  with 
respect  to  their  federal  tax  status. 
Accordingly,  as  adopted,  the  rule  no 
longer  requires  that  a  limited 
partnership  relying  on  the  rule  be 
organized  as  a  partnership  for  federal 
income  tax  purposes. 


II  See  supra  note  7.  In  addition,  a  director  general 
partner  would  not  be  excepted  if  he  or  she  were  a 
copartner  of  the  investment  adviser  or  underwriter 
general  partner  in  a  separate  venture. 

i«  As  noted  in  the  Proposing  Release,  certain  past 
section  2(a)(19)  orders  have  required  that  the 
limited  partnership  obtain  an  opinion  of  counsel  or 
a  ruling  Grom  the  Internal  Revenue  Service  (“IRS”) 
stating  that  die  investment  company  will  be  taxed 
as  a  partnership  for  federal  income  tax  purposes. 
Proposing  Release  at  n.53.  While  the  proposed  rule 
did  not  require  specifically  such  assurances,  the 
requirement  that  the  limited  partnership  investment 
company  be  organized  “for  f^eral  tax  purposes” 
would  have  had  a  similar  effect. 


2.  Conditions  of  the  Rule 

a.  Director  general  partners  must  be 
natural  persons.  As  proposed, 
paragraph  (a)(1)  of  the  rule  required  that 
only  general  partners  who  are  natural 
persons  shall  serve  as,  and  perform  the 
functions  of,  directors  of  the  limited 
partnership  investment  company.  One 
commenter  suggested  that  corporations 
should  be  permitted  to  serve  as  director 
general  partners,  and  that  the  issue 
would  Im  best  handled  through 
disclosure.  The  Commission  Mlieves 
that  the  limitation  is  appropriate. 
Otherwise,  directors  could  use  shell 
corporations  to  insulate  themselves 
fi-om  liability,  as  the  Commission 
observed  when  it  proposed  the  rule.  In 
addition,  directors  of  a  corporation  must 
be  natural  persons.  Since  the  rule 
creates  an  exception  for  general  partners 
who  function  like  directors  of  a 
corporation,  the  director  general 
partners  also  should  be  natural  persons. 
Accordingly,  the  adopted  rule  retains 
this  requirement. 

Para^aph  (a)(1)  has  been  modified 
slightly  from  the  proposal,  however,  by 
adding  an  exception  in  the  event  that  no 
director  general  partners  remain.  In  that 
case,  non-natiual  person  general 
partners  (such  as  the  investment 
adviser,  principal  underwriter,  or 
administrator)  may  act  on  behalf  of  the 
investment  company  until  natural 
person  general  partners  are  elected 
directors.15 

b.  A  general  partner  may  not  act 
individually  to  bind  the  partnership 
except  in  limited  circumstances.  As 
proposed,  paragraph  (a)(2)  prohibited 
any  general  partner  from  acting 
individually  on  behalf  of,  or  to  bind,  the 
limited  partnership  investment 
company,  with  limited  exceptions. 
Under  many  state  partnership  laws, 
absent  a  contrary  provision  in  the 
partnership  agreement,  each  general 
partner  may  have  the  actual  authority  to 
bind  the  partnership.io  This  creates 'a 
risk  for  investors  in  limited  partnership 
investment  companies  that  is  not 
present  in  the  case  of  investment 
companies  organized  as  corporations 
where  the  directors  may  act  only  as  a 
group.  The  rule  addresses  this  by 
requiring  that  the  partnership  agreement 
contain  a  provision  removing  the 
general  partners’  actual  authority  to 
bind  the  partnership.  There  were  no 
comments  on  this  requirement  and  it  is 


IS  See  paragraph  (a)(2)(iii}.  Absent  the 
modification,  a  non-natural  general  partner  acting 
individually  for  the  company  under  paragraph 
(a)(2Miii)  arguably  could  have  been  deemed  to  have 
acted  as  a  director  in  violation  of  paragraph  (aHl). 

IS  See,  e.g..  Cal.  Corp.  Code,  $  15009(1)  (West 
1991),  and  Cal.  Corp.  Code.''§S  1561B,  lS643(a) 
(West  1991). 


adopted  as  proposed  with  the  exception 
of  minor,  non-substantive  word 
changes. 

c.  Rights  of  limited  partners  and  their 
transferees.  As  proposed,  paragraph 
(a)(3)  required  assignees,  transferees, 
and  successors  of  limited  partners  to 
have  all  of  the  rights  of  shareholders 
under  the  Act.  There  were  no  comments 
on  this  requirement,  but  the  rule  as 
adopted  contains  clarifying  changes.^' 
The  requirement  has  b^n  modified  to 
make  clear  that  a  transferee  is  entitled 
to  all  the  rights  of  shareholders  only  if 
the  transfer  is  effective  imder  the 
partnership  agreement.  Then,  the 
limited  partnership  investment 
company  must  either  make  the 
transferee  a  limited  partner  with  all  the 
rights  of  a  shareholder  under  the  Act.  or 
make  sure  that  the  transferee  is  able  to 
exercise  all  the  rights  of  a  shareholder 
under  the  Act  (e.g.,  voting  rights).  The 
requirement  does  not  mandate  firee 
transferability  of  partnership  interests, 
however.  Paragraph  (a)(3)  as  adopted 
has  also  been  modified  to  make  clear 
that  limited  partners — ^not  just  their 
transferees — have  all  of  the  rights  of 
shareholders  under  the  Act. 

d.  Tax  considerations.  As  proposed, 
paragraph  (a)(4)  of  the  rule  prohibited  a 
general  partner  fitim  withdrawing  as  a 
general  partner  or  reducing  any 
contribution  or  ownership  interest  made 
for  federal  tax  status  purposes  (the 
"Federal  Tax  Status  ^ntribution”),*® 
except  on  one  year’s  prior  written 
notice,  if  such  withdrawal  or  reduction 
would  cause  the  limited  partnership 
investment  company  to  lose  its  federal 
partnership  tax  classification.  The 
prohibition  contained  an  exception 
where  the  general  partner  was  an 
investment  adviser  and  the  company 
terminated  its  advisory  agreement  with 
such  general  partner.  The  purpose  of  the 
requirement  is  to  prevent  a  contributing 
general  partner,  and  a  contributing 
adviser  general  partner  in  particular, 
ft-om  using  the  leverage  it  has  by  virtue 
of  its  contribution  to  extract  a  higher  fee 


17  Paragraph  (aX3)  also  lias  been  amended  to  read 
"transferees,”  instead  of  “assignees,  transferees,  and 
successors.”  This  is  not  intended  as  a  substantive 
change,  and  the  term  “transferee”  in  tlie  adopted 
rule  encompasses  “transferees,”  “assignees,” 
“successors,”  and  all  others  who  acquire 
partnership  interests,  directly  or  indirectly,  Grom 
limited  pvtnws. 

IB  Economic  and  voting  rights  cannot  be 
separated.  See  e.g.,  section  18(i)  (IS  U.S.C  80a- 
18(i))  wfaidi  generally  requires  every  share  of  stock 
issu^  (which  for  purposes  of  this  r^e  includes 
limited  partnership  interests)  to  be  voting  stock, 
with  equal  voting  rights  with  all  other  outstanding 
voting  stock. 

IS  “Federal  Tax  Status  Contribution"  is  defined  in 
paragraph  (bMl). 
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or  otherwise  influence  the  investment 
company.2o 

Both  commenters  objected  to  this 
requirement,  stating  that  it  should  be  a 
matter  for  disclosure  only.  In  addition, 
one  commenter  argued  that  the 
requirement  should  be  revised  to 
include  only  general  partners  that  have 
an  advisory  relationship  with  the 
investment  company  in  order  to  make  it 
easier  to  attract  independent  director 
general  partners,  and  because  the 
adviser  is  likely  the  only  general  partner 
with  an  incentive  to  exert  influence 
through  its  Federal  Tax  Status 
Contribution. 

The  Commission  has  decided  to  retain 
the  requirement  substantially  as 
proposed.2»  The  Federal  Tax  Status 
Contribution  gives  contributing  general 
partners  the  opportunity  to  exert 


20  Many,  if  not  most,  limited  partnership 
investment  companies  seek  rulings  from  the  IRS 
that  they  will  be  classified  as  a  partnership  for 
federal  income  tax  purposes.  In  order  for  the  IRS 
to  consider  such  a  ruling  request,  the  general 
partners  as  a  group  must  bold  at  least  one  percent 
(or  lesser  amounts  if  total  partnership  interests 
exceed  $50  million)  of  the  interests,  including 
limited  partnership  interests,  in  each  material  item 
of  partnership  income,  gain,  loss,  deduction,  or 
cr^it  at  all  times  during  the  existence  of  the 

,  partnership,  and  the  partnership  agreement  must 
expressly  so  provide.  IRS  Rev.  Proc.  89-12,  S4.01- 
02.  In  addition,  under  certain  circumstances,  the 
general  partners  may  be  required  to  maintain  a 
minimum  capital  account  Glance  equal  to  either 
one  percent  of  total  positive  capital  account 
balances  for  the  partnership,  or  $500,000, 
whichever  is  less,  and  make  other  contributions  to 
capital.  Id.  at  §  4.03.  The  interests  required  to  be 
held  or  made  by  general  partners  pursuant  to 
section  4  of  Rev.  Proc.  89-12  are  referred  to  as  the 
"Federal  Tax  Status  Contribution.”  See  rule  2al9- 
2(b)(1). 

Typically,  the  investment  adviser  general  partner 
hol^  or  contributes  all  or  most  of  these  amounts, 
but  other  general  partners  may  contribute  as  well. 

A  contributing  general  partner  may  have  great 
influence  over  a  limited  partnership  investment 
company  because  its  withdrawal  from  the  general 
partnership  or  reduction  of  its  contribution  could 
jeopardize  the  company's  partnership  tax 
classification.  This  thrmt  increases  in  the  case  of  an 
adviser  general  partner,  or  any  other  service 
provider  general  partner  that  receives  a  substantial 
fee  from  die  investment  company,  because  such 
general  partner  has  an  incentive— increased  fees  or 
more  favorable  agreements — to  exert  its  influence. 

21  Paragraph  (aX4),  as  adopted,  contains  the 
following  clarifying  changes.  First,  the  language 
with  respect  to  the  notice  period  required  in  order 
to  withdraw  as  a  general  piartner  or  reduce  a  general 
partner's  Federal  Tax  Status  Contribution  has  been 
changed  to  read  “at  least  one  year's  prior  written 
notice”  instead  of  simply  "one  year's  prior  written 
notice.”  The  words  “at  least”  have  been  added  to 
make  clear  that  the  time  period  in  the  rule  is  a 
minimum  and  the  partnorship  may  impose  a  longer 
period.  (The  rule  would  also  permit  the  partnership 
agreement  to  contain  other  restrictions  on  the 
withdrawal  of  general  partners  unrelated  to  the 
Federal  Tax  Status  Contribution.)  Second,  the  last 
smitence  has  been  revised  to  malm  clear  that  if  an 
investment  adviser  general  partner's  advisory 
agreement  is  terminated  by  the  company,  the 
condition  will  no  longer  apply  to  such  general 
partner  but  will  continue  to  apply  to  all  other 
general  partners. 


inappropriate  influence  over  the 
investment  company.  The  requirement 
is  designed  to  prevent  this,  and  thus 
offers  a  measure  of  protection.  With 
respect  to  the  suggestion  that  the 
requirement  be  narrowed  to  exclude  all 
general  partners  except  the  adviser 
general  partner,  the  Commission 
observes  that  the  adviser  is  not  always 
the  only  general  partner  that  receives  a 
substantial  fee,  nor  the  only  general 
partner  in  a  position  to  take  advantage 
of  its  Federal  Tax  Status  Contribution. 
Furthermore,  the  requirement  should 
not  be  burdensome  because  it  only 
imposes  a  restriction  on  those  general 
partners  that  make  a  Federal  Tax  Status 
Contribution.  If  a  limited  partnership 
investment  company  is  concerned  that 
this  requirement  would  discourage 
persons  horn  serving  as  independent 
director  general  partners,  the  company 
could  have  the  investment  adviser 
general  partner  hold  the  entire  Federal 
Tax  Status  Contribution,  which  is  the 
typical  case.  In  addition,  the 
requirement  allows  any  contributing 
general  partner  to  withdraw  as  a  general 
partner  or  to  reduce  its  contribution  if 
the  remaining  general  partners  assume 
the  contribution,  by  obtaining  a 
successor,  or  after  one  year’s  notice.22 

In  the  adopted  rule,  the  prohibition 
on  a  general  partner’s  withdrawing  or 
reducing  any  Federal  Tax  Status 
(Dontribution  applies  if  such  withdrawal 
or  reduction  is  likely  to  (rather  than 
would  in  the  proposed  rule)  cause  the 
company  to  lose  its  partnership  tax 
classiflcation.  Given  the  nature  of  the 
Federal  Tax  Status  Contribution  as 
support  for  an  IRS  ruling,  it  may  be  an 
open  question  whether  withdrawal  or 
reduction  of  any  contribution  would 
lead  to  loss  of  tax  classification.  Under 
the  adopted  rule,  a  general  partner 
could  withdraw  or  reduce  any 
contribution  if  counsel  competent  in 
partnership  taxation  matters  were  to 
opine  that  the  action  is  unlikely  to  cause 
the  company  to  lose  its  partnership  tax 
classification,  or  if  the  general  partner’s 
obligation  were  assumed  or  after  one 
year’s  notice,  as  discussed  above. 

B.  Rule  2a3-l 

Rule  2a3-l  is  adopted  as  proposed, 
and  thus  codifies  the  orders  that  the 
Commission  has  issued  excepting  horn 
the  definition  of  affiliated  person  in 
section  2(a)(3)  investors  that  are 
affiliated  persons  under  section 
2(a)(3)(D)  solely  because  of  their  status 
as  limited  partners  of  a  limited 


22  Applicants  have  agreed  to  this  requirement  in 
prior  exemptive  orders.  The  Commission  received 
no  comments  on  the  length  of  the  proposed  notice 
period. 


partnership  investment  company.  The 
rule  treats  limited  partners  like 
shareholders  and  permits  a  limited 
partnership  investment  company  to 
engage  in  transactions  with  its  limited 
partners  and  their  affiliated  persons,  to 
the  same  extent  as  if  the  investment 
company  were  organized  as  a 
corporation. 

As  the  preliminary  not  to  the  rule 
states,  reliance  on  the  rule  does  not 
except  a  limited  partner  that  is  an 
affiliated  person  by  virtue  of  any  other 
provision  of  the  Act.  For  example,  if  a 
limited  partner  directly  or  indirectly 
owns,  controls,  or  holds  with  the  power 
to  vote,  five  percent  or  more  of  the 
outstanding  voting  securities  of  the 
limited  partnership  investment 
company,  the  investment  adviser,  or  the 
principal  underwriter,  the  limited 
partner  would  be  an  affiliated  person  of 
such  person  under  section  2(a)(3)(A), 
notwithstanding  this  rule.  This  is 
consistent  with  the  treatment  of 
corporate  shareholders. 

II.  Cost/Benefit  Analysis 

Rules  2al9-2  and  2a3-l  do  not 
impose  any  significant  burdens  on 
investment  companies.  These  rules  will 
benefit  investment  companies  desiring 
to  organize  as  limited  partnerships  by 
virtually  eliminating  the  costs  and 
delays  that  they  would  otherwise  incur 
by  needing  to  file  start-up  exemptive 
applications.  Additionally,  the 
Commission  will  benefit  because  its 
staff  will  need  to  review  few,  if  any, 
applications  for  exemptive  relief. 

ni.  Summary  of  the  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  604  regarding 
adoption  of  rules  2al9-2  and  2a3-l. 

The  Analysis  explains  that  registered 
management  companies  and  BDCs 
satisfying  the  requirements  of  the  rules 
will  1^  able  to  organize  and  operate 
under  the  Act  as  limited  partnerships, 
without  needing  to  obtain  exemptive 
relief  for  their  director  general  partners 
from  the  definition  of  interested  person, 
or  for  their  limited  partners  from  the 
definition  of  affiliated  person.  It  states 
that  the  rules  should  eliminate  or 
reduce  significantly  the  number  of 
exemptive  applications  filed  with  the 
Commission  in  this  area,  while 
maintaining  investor  protection,  thus 
reducing  costs  incurred  by  smaller 
entities.  A  copy  of  the  Final  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contracting  Diane  C.  Blizzard,  Esq.,  Mail 
Stop  10-4,  Securities  and  Exchange 
Commission,  450  Fifth,  NW., 
Washington,  DC  20549. 
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TV.  Statutory  Authority 

The  Commission  is  adopting  rules 
2al9-2  and  2a3-l  under  die  exemptive 
and  rulemaking  authority  set  forth  in 
sections  6(c)  and  38(a)  (IS  U.S.C.  80a- 
6(c),  -37(a))  of  the  Investment  Company 
Act  of  1940.  The  authority  citations  for 
these  actions  precede  the  text  of  the 
actions. 

Uat  of  Subjects  in  17  CFR  Part  270 

Investment  companies,  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  cd*  Adopted  Rules 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  270-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

•  *  *  *  • 

2.  By  adding  §  270.2a3-l  to  read  as 
follows: 

§  270.2a3-1  Investment  company  limited 
partneis  not  deemed  affiliated  persons. 

Preliminary  Note  to  §  270.2a3-l 
This  §  270.2a3-l  excepts  from  the 
deHnition  of  affiliated  person  in  section 
2(a)(3))  (15  U.S.C.  80a-2(a)(3))  those  limited 
partners  of  investment  companies  organized 
in  limited  partnership  form  that  are  affiliated 
persons  solely  because  they  are  partners 
under  section  2(a)(3)(D)  (15  U.S.C.  80a- 
2(a)(3)(D)).  Reliance  on  this  §  270.2a3-l  does 
not  except  a  limited  partner  that  is  an 
afriliated  person  by  virtue  of  any  other 
provision. 

No  limited  partner  of  a  registered 
management  company  or  a  business 
development  company,  organized  as  a 
limited  partnership  and  relying  on 
§  270.2al9-2,  shall  be  deemed  to  be  an 
affiliated  person  of  such  company,  or  any 
other  partner  of  such  company,  solely  by 
reason  of  being  a  limited  partner  of  such 
company. 

3.  By  adding  §  270.2al9-2  to  read  as 
follows: 

§  270.2a1 9-2  Investment  company  general 
partners  not  deemed  interested  persons. 

Preliminary  Note  to  §  270.2al9-2 
This  §  270.2al9-2  conditionally  excepts 
from  the  definition  of  interested  person  in 
section  2(a)(19)  (15  U.S.C  80a-2(a)(19)) 
general  partners  of  investment  companies 
organiz^  in  limited  partnership  form. 
Compliance  with  the  conditions  of  this 
§  270.2al9-2  does  not  relieve  an  investment 
company  of  any  other  requirement  of  this 
Act,  or  except  a  general  partner  that  is  an 


interested  person  by  virtue  of  any  other 
provision. 

(a)  Director  General  Partners  Not 
Deemed  Interested  Persons.  A  general 
partner  serving  as  a  director  of  a  limited 
partnership  investment  company  shall 
not  be  deemed  to  be  an  interested 
person  of  such  company,  or  of  any 
investment  adviser  of.  or  principal 
underwriter  for,  such  company,  solely 
by  reason  of  being  a  partner  of  the 
limited  partnership  investment 
company,  or  a  copartner  in  the  limited 
partnership  investment  company  with 
any  investment  adviser  of,  or  principal 
underwriter  for,  the  company,  provided 
that  the  Limited  Partnership  Agreement 
contains  in  substance  the  following: 

(1)  Only  general  partners  who  are 
natural  persons  shall  serve  as,  and 
perform  the  functions  of,  directors  of  the 
limited  partnership  investment 
company,  except  that  any  general 
partner  may  act  as  provide  in 
paragraph  (a)(2)(iii)  of  this  section. 

(2)  A  general  partner  shall  not  have 
the  authority  to  act  individually  on 
behalf  of.  or  to  bind,  the  Limited 
Partnership  Investment  Company, 
except: 

(i)  In  such  person’s  capacity  as  ' 
investment  adviser,  principal 
underwriter,  or  administrator; 

(ii)  Within  the  scope  of  such  person’s 
authority  as  delegated  by  the  board  of 
directors;  or 

(iii)  In  the  event  that  no  director  of  the 
company  remains,  to  the  extent 
necessary  to  continue  the  Limited 
Partnership  Investment  Company,  for 
such  limited  periods  as  are  permitted 
under  the  Act  to  fill  director  vacancies. 

(3)  Limited  partners  shall  have  all  of 
the  rights  afforded  shareholders  under 
the  Act.  If  a  limited  partnership  interest 
is  transferred  in  a  manner  that  is 
effective  under  the  Partnership 
Agreement  that  transferee  shall  all  of  the 
rights  afforded  shareholders  under  the 
Act. 

(4)  A  general  partner  shall  not 
withdraw  from  the  Limited  Partnership 
Investment  Company  or  reduce  its 
Federal  Tax  Status  Contribution  without 
giving  at  least  one  year’s  prior  written 
notice  to  the  Limited  Partnership 
Investment  Company,  if  such 
withdrawal  of  reduction  is  likely  to 
cause  the  company  to  lose  its 
partnership  tax  classification.  This 
paragraph  (a)(4)  shall  not  apply  to  an 
investment  adviser  general  partner  if  the 
company  terminates  its  advisory 
agreement  with  such  general  partner. 

(b)  Definitions — (1)  “Federal  Tax 
Status  (Contribution’’  shall  mean  the 
interest  (including  limited  partnership 
interest)  in  each  material  item  of 


peirtnership  income,  gain,  loss, 
deduction,  or  credit,  and  other 
contributions,  required  to  be  held  or 
made  by  general  pcutners,  pursuant  to 
section  4  of  Internal  Revenue  Service 
Revenue  Procedure  89-12,  or  any 
successor  provisions  thereto. 

(2)  "Limited  Partnership  Investment 
(Company’’  shall  mean  a  registered 
management  company  or  a  business 
development  company  that  is  organized 
as  a  limited  partnership  imder  state  law. 

(3)  “Partnership  Agreement’’  shall 
mean  the  agreement  of  the  partners  of 
the  Limited  Partnership  Investment 
Company  as  to  the  affairs  of  the  limited 
partnership  and  the  conduct  of  its 
business. 

By  the  Commission. 

Dated:  August  25, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-21109  Filed  8-30-93;  8:45  am] 
BILLING  CODE  SOKMU-M 


17  CFR  Parts  200  and  240 
[Release  No.  34-32800;  File  No.  S7-4-93] 
RiN  3235-AF73 

Reporting  Requirements  for  Brokers  or 
Dealers  Under  the  Securities  Exchange 
Act  of  1934 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission”)  is 
amending  Rule  17a-5  under  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”).  The  amendments  will 
shift  to  designated  examining 
authorities  (“DEAs”)  the  responsibility 
for  responding  to  requests  for  extensions 
of  time  for  the  filing  of  FOCUS  reports 
and  audited  annual  financial  reports  or 
to  requests  for  approval  of  changes  of 
the  fixed  or  determinable  dates  as  of 
which  audited  annual  financial  reports 
must  be  conducted  (“as  of’  date).  The 
Commission  also  is  amending  its 
delegated  authority  rules,  eliminating 
the  authority  of  regional  administrators 
to  grant  extensions  of  time  to  file  reports 
required  under  Rule  17a-5  and  to 
approve  changes  of  the  “as  of’  date. 
EFFECTIVE  DATE:  The  amendments  to  17 
CFR  240.1 7a-5  will  become  effective  on 
October  1, 1993.  The  amendments  to  17 
CFR  200.30-6  will  become  efiective  on 
October  15, 1993  to  give  regional 
administrators  sufficient  time  to  finalize 
the  processing  of  pending  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Michael  A.  Macchiaroli,  (202)  272-2904 
or  Julius  R.  Leiman-Caibia,  (202)  272- 
2824. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  1, 1993,  the  Commission 
published  for  comment  amendments  to 
rule  17a-5.»  Under  the  proposed 
amendments: 

(i)  Hie  authority  to  grant  or  deny 
requests  for  extensions  of  time  for  the 
filing  of  FOCUS  reports  *  would  be 
given  primarily  to  a  broker-dealer’s 
DEA. 

(ii)  DEAs  would  have  the  primary 
responsibility  to  grant  or  deny  broker- 
dealers'  requests  for  extensions  of  time 
to  file  audited  annual  financial  reports, 
and 

(iii)  DEAs  would  have  the  authority  to 
approve  changes  of  the  “as  of’  date  of 
the  audited  annual  financial  reports. 

The  Commission,  at  the  same  time, 
proposed  to  delete  17  CFR  200.30- 
6(d)(1),  which  gives  regional 
administrators  the  authority  to  grant 
extensions  of  time  to  file  reports 
required  under  Rule  17a-5  and  to  grant 
or  deny  broker-dealers’  requests  to 
change  the  "as  of’  date. 

II.  Summary  of  Comments  ^ 

In  response  to  the  request  for 
comments,  the  Commission  received 
letters  firom  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”)  and 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”)  supporting  the  proposed  rule 
amendments.3  Both  self-regulatory 
organizations  concurred  with  the 
proposed  amendments. 

III.  Amendments  to  Rule  17a-5  and 
Section  30-6  of  the  Commission’s 
Delegated  Authority  Rules 

The  amendments  to  Rule  17a-5  will 
shift  to  DEAs  the  responsibility  for 
extensions  of  time  for  the  filing  of 
FCXHUS  reports  and  audited  annual 
financial  reports  and  for  the  approval  of 
changes  of  the  “as  of’  date.  The  DEAs 
are  most  familiar  with  the  current 
financial  and  operational  condition  of 
the  broker-dealers  designated  to  them, 
and,  therefore,  are  better  prepared  to 


1  Securities  Exchange  Act  Rel.  No.  318S7 
(February  22.  1993),  58  FR  11804  (March  1.  1993). 

2  Under  Rule  17ar5,  broker-dealers  are  required  to 
Tile  certain  speciHed  monthly  and  quarterly  reports 
on  Form  X-17A-5  (17  CFR  240.249.617).  This 
Form,  consisting  of  several  parts,  is  known  as 
FOCUS  Report,  which  is  an  acronym  for  "Financial 
and  Operational  Combined  Uniform  Single  Report." 

>  Letter  Grom  ]ohn  E.  Pinto,  Executive  Vice 
President,  Regulation,  NASD,  to  Jonathan  G.  Katz, 
Secretary,  Commission  (Mardt  31, 1993)  and  Letter 
from  JaiM  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  to  Jonathan  G.  Katz,  Secretary, 
Commission  (March  31, 1993). 


respKHid  to  requests  concerning  report 
extensions  and  changes  of  the  “as  of’ 
date. 

The  amendment  to  the  Commission’s 
delegated  authority  rules  will  delete 
petragraph  (d)(1)  of  Section  30-6.  This 
provision  will  no  longer  be  necessary 
because  DEAs  will  have  primary 
responsibility  for  responding  to  requests 
concerning  reptort  extensions  and 
changes  of  the  “as  of’  date. 

IV.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

In  accordance  with  5  U.S.C.  604,  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
(“FRFA”)  concerning  the  adopted 
amendments.  The  FRFA  notes  that  the 
Commission  did  not  receive  any 
comments  regarding  the  Initial 
Regulatory  Flexibility  Analysis.  A  copy 
of  the  FRFA  may  be  obtained  by 
contacting  Julius  R.  Leiman-Carbia, 
Division  of  Market  Regulation, 

Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549,  tel:  (202)  272-2824. 

V.  Statutory  Analysis 

Pursuant  to  the  Exchange  Act  and 
particularly  Sections  4A  and  17  thereof, 
15  U.S.C.  78d-l  and  78q.  the 
Commission  is  amending  parts  200  and 
240  of  the  Code  of  Federal  Regulations 
in  the  manner  set  forth  below. 

List  of  Subjects  in  17  CFR  Parts  200  and 
240 

Authority  delegations  (Government 
agencies),  Brokers,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  title  17  chapter  II  of  the  Code 
of  Federal  Regulation  is  amended  as 
follows; 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1,  The  authority  citation  for  part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2, 
78w,  78H{d),  79t.  77sss.  80a-37.  80b-ll. 
unless  otherwise  noted. 


§200.30-6  (Amended) 

2.  In  §  200.30-6,  paragraph  (d)(1)  is 
removed  and  paragraphs  (d)(2)  and 
(d)(3)  are  redesignated  as  paragraphs 
(d)(1)  and  (d)(2). 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows; 


Authority:  15  U.S.C.  77c.  77d,  77g.  77),  ‘ 

77s,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  78c, 
78d.  78i,  78j,  78/,  78m,  78n.  78o.  78p,  78s, 
78w,  78x,  78//(d),  79q,  79t,  80a-20,  80a-23, 
80a-29.  80a-37,  80b-3,  80b-4  and  806-11, 
unless  otherwise  noted. 

*  *  *  «  * 

4.  Section  240.17a-5  is  amended  by 
adding  paragraph  (a)(S)  to  read  as 
follows: 

§  240.17a-5  Reports  to  be  made  by  certain 
brokers  and  dealers. 

(a)*  *  * 

(5)  Upon  written  application  by  a 
broker  or  dealer  to  its  designated 
examining  authority,  the  designated 
examining  authority  may  extend  the 
time  for  filing  the  information  required 
by  this  paragraph  (a).  The  designated 
examining  authority  for  the  broker  or 
dealer  shall  maintain,  in  the  manner 
prescribed  in  §  240.1 7a-l,  a  record  of 
each  extension  granted. 
***** 

5.  Section  240.17a-5  is  amended  by 
revising  paragraph  (d)(l)(i)  to  read  as 
follows: 

§  240.1 7a-5  Reports  to  be  made  by  certain 
brokers  and  dealers. 
***** 

(d)  Annual  Filing  of  Audited 
Financial  Statements.  (l)(i)  Every  broker 
or  dealer  registered  pursuant  to  section 
15  of  the  Act  shall  file  annually,  on  a 
calendar  or  fiscal  year  basis,  a  report 
which  shall  be  audited  by  an 
independent  public  accountant.  Reports 
pursuant  to  this  paragraph  (d)  shall  be 
as  of  the  same  fixed  or  determinable 
date  each  year,  unless  a  change  is 
approved  in  writing  by  the  designated 
examining  authority  for  the  broker  or 
dealer.  A  copy  of  such  written  approval 
should  be  sent  to  the  regional  office  of 
the  Commission  for  the  region  in  which 
the  broker  or  dealer  has  its  principal 
place  of  business. 
***** 

6.  Section  240.17a-5  is  amended  by 
revising  paragraph  (7)(1)  to  read  as 
follows: 

§  204.17«-5  Reports  to  be  made  by  certain 
brokers  and  dealers. 
***** 

(7)  Extentions  and  exemptions.  (1)  A 
broker’s  or  dealer’s  designated 
examining  authority  may  extend  the 
period  under  paragraph  (d)  of  this 
section  for  filing  annual  audit  reports. 
The  designated  examining  authority  for 
the  broker  or  dealer  shall  maintain,  in 
the  manner  prescribed  in  §  240.17a-l,  a 
record  of  each  extension  granted. 
***** 

7.  Section  240.17a-5  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows; 
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S204.17a-S  Reports  to  be  made  by  certain 
brokers  and  dealers. 
***** 

(m)  Notification  of  change  of  fiscal 
year.  (1)  In  the  event  any  broker  or 
dealer  finds  it  necessary  to  change  its 
fiscal  year,  it  must  file,  with  the 
Commission's  principal  office  in 
Washington,  DC,  the  regional  office  of 
the  Commission  for  the  region  in  which 
the  broker  or  dealer  has  its  principal 
place  of  business  and  the  principal 
office  of  the  designated  examining 
authority  for  such  broker  or  dealer,  a 
notice  of  such  change. 

(2)  Such  notice  shall  contain  a 
detailed  explanation  of  the  reasons  for 
the  change.  Any  change  in  the  filing 
period  for  the  audit  report  must  be 
approved  by  the  designated  examining 
^  authority  pursuant  to  paragraph  (d)(l)(i) 
of  this  section. 

***** 

By  the  Conunission. 

Dated:  August  25, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-21108  Filed  8-30-93;  8:45  am) 
BIUJNG  CODE  MIO-OI-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  325 

RIN3220-AA96 

Registration  for  Raiiroad 
Unemployment  Benefits 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  its 
regulations  under  the  Railroad 
Unemployment  Insurance  Act  (RUIA)  to 
allow  a  claimant  30  days  (instead  of  9) 
to  request  a  claim  form  in  order  to  begin 
receiving  unemployment  benefits  with 
respect  to  a  subsequent  period  of 
unemployment  within  a  benefit  year, 
and  to  clarify  the  time  limit  that  applies 
to  the  filing  of  a  claim  for' 
unemployment  benefits. 

EFFECTIVE  DATE:  August  31,  1993. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel.  Railroad  Retirement  Board. 

844  Rush  Street,  Chicago,  Illinois  60611. 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Section 
5(a)  of  the  RUIA  provides  that  claims  for 
benefits  under  the  RUIA  shall  be  made 
in  accordance  with  such  regulations  as 


the  Board  shall  prescribe.  Section  5(b)  of 
the  RUIA  authorizes  the  Board  to 
establish  by  regulation  or  otherwise  any 
procedure  that  it  deems  necessary  or 
proper  for  the  determination  of  a  right 
to  benefits. 

Board  regulations  presently  require  a 
claimant  to  file  an  application  for 
unemployment  benefits  within  30 
calendar  days  of  the  first  day,  within  a 
benefit  year,  that  he  or  she  intends  to 
claim  as  a  day  of  unemployment.  See  20 
CFR  325.3(c).  If  the  claimant  returns  to 
work  but  becomes  unemployed  later  in 
the  same  benefit  year,  the  regulations  do 
not  require  him  or  her  to  file  a  new 
application  with  respect  to  the 
subsequent  period  of  unemployment. 
Instead,  under  2Q  CFR  325.4(d).  the 
claimant  may  initiate  a  new  claim  for 
unemployment  benefits  by  requesting  a 
claim  form  for  the  first  14-day  period  in 
such  subsequent  period  of 
unemployment,  provided  that  such 
request  is  made  within  9  calendar  days 
after  the  first  day  in  such  subsequent 
period  of  unemployment  for  which  the 
claimant  wishes  to  receive 
unemployment  benefits. 

Experience  has  shown  that  the 
foregoing  procedure  is  not  readily 
understood  by  unemployed  railroad 
employees  and  can  produce  inequitable 
results  in  some  cases.  For  instance,  an 
unemployed  employee  will  probably 
not  understand  that  while  he  or  she  has 
30  days  to  apply  for  unemployment 
benefits  for  an  initial  period  of 
unemployment  in  a  benefit  year,  he  or 
she  has  only  9  days  to  request  a  claim 
for  a  subsequent  period  of 
unemployment  in  the  same  benefit  year. 
The  employee  could  reasonably  believe 
that  upon  becoming  unemployed  a 
second  time,  he  or  she  has  30  days  to 
apply  for  unemployment  benefits.  This 
misunderstanding  has  resulted  in 
benefits  being  denied  employees  who 
have  waited  longer  than  9  days  to 
request  a  claim  form. 

TO  avoid  this  result,  the  Board  is 
amending  its  regulations  to  allow  an 
employee  30  days  to  request  an  initial 
claim  form  for  a  subsequent  period  of 
unemployment  in  a  benefit  year,  that  is, 
the  same  number  of  days  required  for  an 
initial  application  for  unemployment 
benefits  under  20  CFR  325.3(c). 

The  Board  is  also  amending  §  325.4(c) 
of  its  regulations  to  clarify  the  time  limit 
for  filing  a  claim  for  unemployment 
benefits.  Presently,  that  regulation 
provides  that  a  claim  must  be  filed  no 
later  than  15  calendar  days  after  the  last 
day  claimed  as  a  day  of  unemployment 
during  the  period  covered  by  the  claim 
form,  or  15  calendar  days  after  the  date 
on  which  the  claim  form  was  mailed  to 
the  blaimant,  whichever  date  is  later. 


This  requirement  has  proved  to  be 
confusing  and  difficult  to  administer 
when  the  last  day  claimed  as  a  day  of 
unemployment  is  not  the  last  day  in  the 
claim  period  covered  by  the  requested 
claim  form.  Accordingly,  the  Board 
amends  the  regulation  so  that  the  15-day 
time  limit  will  be  measured  from  the 
last  day  of  the  period  to  be  covered  by 
the  claim  form,  or  the  date  on  which  the 
claim  form  was  mailed  to  the  claimant, 
whichever  date  is  later.  The  regulation, 
as  amended,  will  be  easier  to  administer 
and  will  expedite  processing  of  claims 
for  imemployment  benefits. 

Under  the  experience  rating 
provisions  of  the  1988  amendments  to 
the  RUIA  (title  VII  of  Pub.  L.  100-647), 
claims  for  unemployment  benefits  6u« 
subject  to  prepayment  verification  with 
the  applicable  base  year  employer. 
Prepayment  verification  serves  to  assure 
the  validity  of  claims  for  unemployment 
benefits  filed  by  employees  under  these 
regulations.  See  §  325.6  of  part  325. 

On  March  2, 1993,  the  Board 
published  this  rule  as  a  proposed  rule 
(58  FR  12005),  inviting  comments  on  or 
before  April  1, 1993.  One  comment  was 
received.  The  commenter  opposed 
allowing  a  claimant  30  days  to  initiate 
a  claim  for  unemployment  benefits  for 
a  subsequent  period  of  unemployment 
in  the  same  benefit  year  but  offered  no 
explanation  for  the  objection.  As 
explained  above,  the  Board  considers  it 
more  reasonable  to  allow  a  30-day 
period  than  the  9-day  period  presently 
provided  for  in  the  regulations.  The 
commenter  also  expressed  the  opinion 
that  the  15-day  period  for  filing  a  claim 
for  unemployment  benefits  should  be 
measured  only  ft'om  the  date  the  claim 
form  was  mailed  to  a  claimant  and  that 
the  alternative  method  of  allowing  filing 
within  15  days  from  the  end  of  the 
registration  period  should  be  deleted 
ft'om  the  proposed  rule.  The  commenter 
believed  that  a  date  of  mailing  standard 
is  both  accurate  and  understandable. 
While  the  Board  does  not  disagree  with 
that  opinion,  the  problem  with  using 
only  a  date  of  mailing  standard  is  that 
the  claim  form  is  normally  mailed  well 
in  advance  of  the  ending  date  of  the 
registration  period  so  that  the  claimant 
will  receive  it  by  the  end  of  the 
registration  period,  but  the  form  is  not 
to  be  filed  prior  to  the  end  of  such 
period.  It  would  be  unfair  to  count  the 
period  of  time  between  the  date  of 
mailing  and  the  ending  date  of  the 
registration  period  as  part  of  the  15-day 
filing  period  because  the  claimant  is  not 
permitted  to  file  the  claim  prior  to  the 
end  of  the  registration  period. 
Consequently,  the  rule  also  allows  for 
filing  a  claim  within  15  days  of  the 
ending  date  of  the  registration  period. 
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On  occasion,  a  claim  form  may  be 
mailed  to  a  claimant  after  the  end  of  the 
period  covered  by  the  claim,  and  under 
the  rule  the  claimant  would  have  15- 
days  to  complete  and  return  it. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  This  rule 
does  not  impose  any  information 
collections  within  the  meaning  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  ch. 
35). 

List  of  Subjects  in  20  CFR  Part  325 

Railroad  employees.  Railroad 
unemployment  benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  325— REGISTRATION  FOR 
RAILROAD  UNEMPLOYMENT 
BENEFITS 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  362(i)  and  362(1). 

2.  Section  325.4(c)  is  revised  to  read 
as  follows: 

§  325.4  Claim  for  unemployment  benefits. 
***** 

(c)  Time  for  filing.  A  claim  for 
unemployment  benefits  shall  be  filed  at 
any  Board  office  no  later  than  15 
calendar  days  after  the  last  day  of  the 
claim  period,  as  defined  in  paragraph 
(b)  of  Uiis  section,  or  15  calendar  days 
after  the  date  on  which  the  claim  form 
was  mailed  to  the  employee,  whichever 
is  later.  In  determining  whether  the  time 
for  filing  the  claim  may  be  extended,  the 
standards  set  forth  in  §  325.3(d)  shall  be 
applied.  None  of  the  days  included  in 
a  claim  that  is  not  timely  filed  shall  be 
considered  a  day  of  unemployment. 

§325.4  [Amended] 

3.  Section  325.4(d)  is  amended  by 
removing  "9”  and  inserting  therefor 
“30"  in  the  second  sentence  of  that 
paragraph,  and  by  removing  "9th”  and 
inserting  therefor  “30th"  in  the  last 
.sentence  of  that  paragraph. 

Dated;  August  20, 1993.  ' 

By  Authority  of  the  Board. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  93-21033  Filed  8-30-93;  8:45  am) 
BILUNQ  CODE  TBOS-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 

[Docket  No.  890-0327] 

Listing  of  Color  Additives  for  Coloring 
Intraocular  Lens  Haptics;  D&C  Green 
No.  6;  Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  May  25, 1993,  for  the 
final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  D&C  Green  No.  6  for  coloring 
polymethylmethacrylate  support  haptics 
of  intraocular  lenses. 

DATES:  Effective  date  confirmed:  May 
25,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  22, 1993  (58 
FR  21538),  FDA  amended  21  CFR 
74.3206  to  provide  for  the  safe  use  of . 
D&C  Green  No.  6  for  coloring 
polymethylmethacrylate  support  haptics 
of  intraocular  lenses. 

FDA  gave  interested  persons  until 
May  24, 1993,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore, 

FDA  finds  that  the  final  rule  published 
in  the  Federal  Register  of  April  22, 

1993,  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives,  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sections  201, 
401,  402,  403,  409,  501,  502,  505,  601, 
602,  701,  721  (21  U.S.C.  321,  341,  342, 
343,  348,  351,  352,  355,  361,  362,  371, 
379e))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  April  22, 1993, 
final  rule.  Accordingly,  the  amendments 
promulgated  thereby  became  effective 
May  25, 1993. 


Dated:  August  13, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-21023  Filed  8-30-93;  8.45  am) 
BILLING  CODE  4180-01-F 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 
[Docket  No.  920775-3145] 

RIN  0651-AA44 

Changes  in  Patent  Drawing  Standards 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  correcting  errors  in  the 
final  rule  which  appeared  in  the  Federal 
Register  on  Tuesday,  July  20, 1993  (58 
FR  38719). 

1.  On  page  38720,  in  the  second 
column,  fifth  full  paragraph,  the  last 
line  of  that  paragraph  should  read 
“precisely  20.3  by  24.8  cm.  (8  by  9% 
inches).” 

2.  On  the  same  page,  third  column, 
the  third  full  paragraph  under 
“Discussion  of  Specific  Sections 
Changed  or  Added",  the  rejieated 

“§  1.84(o)  to"  should  be  deleted. 

3.  On  page  38721,  at  the  top  of  the 
second  column,  the  last  full  sentence  in 
the  paragraph  should  read  “The  sight  is 
20.3  by  24.8  cm.  (8  by  9%  inches)  for 
the  added  paper.” 

4.  On  the  same  page,  in  the  second 
column,  the  third  line  firom  the  bottom, 
“initial  review”  should  read  “initial 
view.” 

5.  Also  on  page  38721,  in  the  third 
column,  in  the  second  full  paragraph, 
the  second  sentence  “how  to  set 
drawings”  should  read  “how  to  send 
drawings.” 

6.  In  the  third  sentence  of  the  same 
paragraph  “and  economical  elements  of 
an  object,  and  that  space  lines  are 
preferred”  should  read  “and  conical 
elements  of  an  object,  and  that  spaced 
lines  are  preferred.” 

§1.17  [Corrected] 

7.  On  page  38723,  the  second  column, 
the  third  indented  section  listed  should 
read  “§  1.666(c) — for  late  filing  of 
interference  settlement  agreement.” 

§1.84  [Corrected] 

8.  On  page  38723,  the  third  column, 
the  third  sentence  in  subparagraph 
(b)(l)(ii)  should  read  “The  photographs 
must  be  of  sufficient  quality  so  that.” 
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9.  In  §  1.84  on  page  38724,  the  bottom 
of  the  first  column,  the  last  line  of 
subparagraph  (g)(3)  should  read  “20.3 
cm.  by  24.8  cm.  (8  by  9V4  inches).” 

10.  In  the  middle  of  the  second 
column  of  the  same  page,  the  last  word 
of  the  first  sentence  of  subparagraph 
(h)(2)  should  read  “view.” 

Dated;  August  24, 1993. 

Bruce  A.  I^ehmen, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc.  93-21086  Filed  8-30-93;  8:45  amj 

BHJJNG  CODE  3S10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-40603A;  FRL-4172-1] 

RIN  2070-AB27 

Polymer  of  Substituted  Aryl  Olefin; 
Withdrawal  of  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  final  rule. 

SUMMARY:  EPA  is  withdrawing  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  the  chemical  substance  described 
generically  as  polymer  of  substituted 
aryl  olefin  which  was  the  subject  of 
premanufacture  notice  (PMN)  P-85- 
612.  EPA  initially  published  the  SNUR 
using  direct  final  rulemaking 
procedures.  EPA  received  critical 
comments  on  the  rule.  Therefore,  the 
Agency  is  withdrawing  the  rule,  as 
required  under  the  expedited  SNUR 
rulemaking  process.  In  a  separate  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  proposing  a  SNUR  for 
this  substance  with  a  30-day  comment 
period. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 

(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  20, 1992  (57  FR 
31963),  EPA  issued  several  direct  final 
SNURs  including  a  SNUR  for  the 
substance  described  generically  as 
polymer  of  substitute  aryl  olefin,  PMN 


P-85-612.  As  described  in  40  CFR 
721.160,  EPA  is  withdrawing  the  rule 
issued  for  P-85-612  imder  direct  final 
rulemaking  procedures  because  the 
Agency  received  adverse  comments.  As 
required  by  §  721.160(a)(3)(iii),  EPA  is 
proposing  the  rule  elsewhere  in  this 
issue  of  the  Federal  Register.  For  further 
information  regarding  EPA’s  expedited 
process  for  issuing  SNURs,  interested 
parties  are  directed  to  40  CFR  part  721 
subpart  D  and  54  FR  31314  (July  27, 
1989).  The  record  for  the  direct  final 
SNUR  for  this  substance  which  is  being 
withdrawn  by  this  rule  was  established 
at  OPPTS-50603.  That  record  includes 
information  considered  by  the  Agency 
in  developing  this  rule,  and  includes  the 
adverse  comments  to  which  the  Agency 
has  responded  with  this  notice  of 
withdrawal.  The  docket  control  number 
for  this  withdrawal  is  OPPTS-50603A. 
For  details  refer  to  the  proposal 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  relevant  portions 
of  the  original  docket  for  the  direct  final 
SNUR  are  being  incorporated  under 
OPPTS-50603B,  which  is  established 
for  the  proposed  rule. 

A  public  version  of  the  record, 
without  any  confidential  business 
information,  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  also  known  as,  TSCA  Public 
Docket  Office,  fi-om  8  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  NQC  is 
located  in  Rm.  E-G102,  401  M  St.,  SW., 
Washington,  DC  20460. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated;  August  18, 1993. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is 
amended  as  follows; 

PART  721-{  AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority;  15  U.S.C.  2604,  2607,  and 
2625(c). 

§721.6820  [Removed] 

2.  By  removing  §  721.6820. 

IFR  Doc.  93-21081  Filed  8-30-93;  8:45  am) 
BtLUNG  CODE  eS«0-50-E 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-162;  DA  93-1031] 

Broadcast  Service;  Financial  Interest 
and  Syndication  Rule 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

SUMMARY:  Through  this  public  notice, 
the  Commission  hereby  gives 
confirmation  that  amendments  to 
§  73.661  of  the  Commission’s  Rules, 
adopted  in  the  Second  Report  and  Order 
in  Docket  No.  90-162,  became 
effective  on  August  26, 1993,  the  day 
the  Office  of  Management  and  Budget 
approved  those  amendments. 

EFFECTIVE  DATE:  August  26,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Horowitz,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION:  On  April 
1. 1993,  the  Commission  adopted  a 
Second  Report  and  Order  (Order)  in  MM 
Docket  No.  90-162,  58  FR  28927,  May 
18.  1993  (8  FCC  Red  3282  (1993)), 
which,  inter  alia,  amended  §  73.661  of 
the  Commission’s  Rules  (the  financial 
interest  and  syndication  rule  reporting 
requirements).  In  that  Order,  we  stated 
that  those  amendments  to  the  reporting 
requirements  would  become  effective 
upon  approval  by  the  Office  of 
Management  and  Budget  (0MB).  0MB 
approved  the  amendments  on  August 
26, 1993  (OMB  Control  No.  3060-0479). 
for  a  period  to  expire  on  December  31. 
1993.  Accordingly,  §73.661,  as 
amended  by  the  Order,  became  effective 
on  August  26, 1993. 

Roy  J.  Stewart, 

Chief,  Mass  Media  Bureau. 

(FR  Doc.  93-21281  Filed  8-30-93;  8:45  am] 
BILUNG  CODE  6712~01-M 

47  CFR  Part  73 

[MM  Docket  No.  90-162;  FCC  93-427] 

Broadcast  Service;  Financial  interest 
and  Syndication  Rule 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule;  suspension  of 
compliance.  * 

SUMMARY:  In  this  Order,  the  Commission 
suspends  network  obligations  to  comply 
with  certain  aspects  of  the  financial 
interest  and  syndication  reporting 
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requirements  contained  in  §  73.661  of 
the  Commission’s  Rules,  which  were 
adopted  in  the  Second  Report  and  Order 
(Report)  in  MM  Docket  No.  90-162, 
until  30  days  after  publication  in  the 
Federal  Register  of  the  Commission’s 
decision  ruling  on  the  currently  pending 
petitions  for  reconsideration  in  this 
Docket.  The  Commission  believes  that  a 
short  delay  until  resolution  of  the 
pending  petitions  for  reconsideration 
will  not  impair  or  delay  the 
Commission’s  scheduled  review  of  the 
financial  interest  and  syndication  rules 
provided  for  in  the  Report. 

EFFECTIVE  DATE:  August  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Horowitz,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Order  in 
MM  Docket  No.  90-162,  FCC  93-427, 
adopted  August  27, 1993,  and  released 
August  27, 1993.  The  complete  text  of 
this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service  (ITS),  at  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

Synopsis  of  Order 

1.  In  the  Second  Report  and  Order 
(Second  R&O)  in  MM  Docket  No.  90- 
162,  58  FR  28927  (May  18, 1993),  the 
Commission  adopted  a  set  of  reporting 
requirements  (contained  in  §  73.661  of 
our  Rules)  tailored  to  facilitate  our 
review  of  the  effects  of  changes  we 
made  in  the  financial  interest  and 
syndication  (finsyn)  rules.  National 
Broadcasting  Company,  Inc.  (NBC), 
joined  by  CBS  Inc.  and  supported  by 
Capital  Cities/ ABC,  Inc.,  hied  a 
“Request  for  Delay  in  Compliance  with 
Reporting  Requirements,’’  seeking  a 
temporary  delay  in  network  compliance 
with  these  reporting  requirements  until 
30  days  after  publication  in  the  Federal 
Register  of  the  Commission’s  decision 
on  the  currently  pending  petitions  for 
reconsideration  in  this  Docket. 

2.  Under  the  reporting  requirements, 
the  networks  must  compile  semi-annual 
reports  containing  information 
concerning  their  ownership  and 
syndication  of  programming.  These 
reports  must  be  filed  with  the 
Commission  and  placed  in  each 
network  owned  and  operated  station 
public  file  before  the  first  regular 
business  day  of  September  and  March  of 
each  year.  In  its  pending  petition  for 


reconsideration,  filed  June  17, 1993, 

NBC  opposed  three  discrete  elements  of 
the  requirements:  (a)  Reporting  on 
programs  where  the  only  right  or 
interest  held  by  the  network  is  in 
foreign  syndication  and  the  program 
was  produced  solely  in-House,  (b) 
reporting  on  programs  whore  the 
network  acquired  the  right  or  interest 
before  the  effective  date  of  the  original 
1970  finsyn  restrictions,  and  (c)  listing 
sales  to  foreign  stations  of  programs  that 
a  network  actively  syndicates  abroad. 

The  networks  contend  that  these  three 
elements  of  the  reporting  requirements 
are  unnecessary  and  burdensome  to 
collect.  They  are  particularly  concerned 
that  the  initial  reports  due  before  the 
first  business  day  this  September  will 
create  a  particular  hardship  because 
such  reports  must  contain  a  cumulative 
record  of  data.  NBC  argues  that  unless 
network  compliance  obligations  are 
delayed,  the  Commission  will  not  have 
the  opportunity  to  act  on  the  pending 
petitions  for  reconsideration  before  the 
most  onerous  part  of  the  requirement 
has  to  be  fulfilled. 

3.  With  respect  to  the  challenged 
elements  of  the  reporting  requirements 
only,  we  will  grant  the  instant  request 
for  relief.  In  all  other  respects,  the 
networks  must  comply  with  §  73.661  of 
our  Rules.  A  short  delay  until  resolution 
of  the  pending  petitions  for 
reconsideration  will  not  impair  or  delay 
the  Commission’s  scheduled  review  of 
the  finsyn  rules  provided  in  the  Second 
R&O.  In  contrast,  network  compliance 
with  the  impending  first  reporting  due 
date  could  result  in  unnecessary  data 
collection  and  paperwork  in  the  event 
the  Commission  later  decides  on 
reconsideration  to  change  these 
requirements.  We  take  this  action 
without  prejudice  to  our  future  decision 
on  the  issues  raised  in  NBC’s  petition 
for  reconsideration. 

4.  Accordingly,  it  is  ordered  That, 
effective  August  27, 1993,  compliance 
with  the  thr^  discrete  elements, 
described  supra,  of  the  financial  interest 
and  syndication  reporting  requirements 
contained  in  §  73.661  of  the 
Commission’s  Rules  is  suspended  until 
30  days  after  publication  in  the  Federal 
Register  of  a  Commission  order  (or 
summary  thereof)  ruling  on  the  pending 
petitions  for  recohsideration  filed  on 
June  17, 1993,  in  MM  Docket  No.  90- 
162. 

5.  It  is  further  ordered  That  NBC ’s 
Request  for  Delay  in  Compliance  with 
Reporting  Requirements  is  panted  to 
the  extent  set  forth  herein,  and 
otherwise  denied. 

6.  It  is  further  ordered  That  this  action 
is  taken  pursuant  to  authority  contained 
in  sections  4(i)  and  303(r)  of  the 


Communications  Act  of  1934,  as 
amended,  and  §  1.45(e)  of  the 
Commission’s  Rules. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-21311  Filed  8-31-93;  8;45  am) 
BiLUNO  CODE  tTIl-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1515  and  1552 
[FRL-4697-41 

Acquisition  Regulation 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  modifies  the 
Environmental  Protection  Agency’s 
(EPA)  instructions  for  the  preparation  of 
cost  or  pricing  proposals.  This  rule 
requires  additional  information  from 
offerors  to  allow  EPA  to  evaluate  cost 
and  pricing  proposals  submitted  in 
response  to  solicitations  more  quickly 
and  accurately.  The  rule  also  requests 
offerors  to  submit  cost  or  pricing 
proposal  information  on  computer  disks 
as  well  as  in  hard  copy  if  the  cost 
proposal  was  prepared  using  a 
commercial  spreadsheet  program  on  a 
personal  computer. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  N.  Chambers  at  (202)  260-6028. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  was  published  as  a  proposed 
rule  in  the  Federal  Register  (55  FR 
5948;  February  20, 1990).  Seven 
comments  were  received.  The 
comments  received  and  the  EPA 
response  to  those  comments  are  shown 
below. 

Each  of  the  commenters  objected  to 
the  proposed  requirement  for 
submission  of  financial  data  on  the  cost 
proposal  on  a  5V4"  IBM-compatible, 
LOTUS  1-2-3  disk  citing  that  such  a 
requirement  would  be  burdensome  to 
contractors,  especially  small  businesses; 
not  conducive  to  full-and-open 
competition;  and  an  unfair  endorsement 
of  certain  types  of  computer  hardware 
and  software.  The  EPA  agrees  that  such 
a  requirement  is  not  in  the  best  interest 
of  either  the  Government  or  its 
contractors.  The  final  nile  eliminates 
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this  as  a  requirement  but  does  request 
submission  of  a  computer  disk  if  the 
cost  proposal  was  developed  using  a 
commercial  spreadsheet  program  on  a 
personal  computer.  However,  failure  to 
submit  such  a  disk  will  not  affect 
consideration  of  an  offeror’s  proposal. 

Several  commenters  quesUon^  the 
usefulness  of  information  requested  on 
a  contractor’s  accounting  system  stating 
that  such  information  is  available 
elsewhere  and  is  uimecessarily 
duplicative.  The  EPA  agrees.  The  final 
rule  eliminates  additional  questions 
related  to  a  contractor’s  accounting 
system. 

One  commenter  pointed  out  that  the 
proposed  requirement  for  including  an 
index  with  the  cost  proposal  duplicates 
the  requirements  of  the  Federal 
Acquisition  Regrilation  (FAR).  The  EPA 
agrees  and  has  modified  the  final  rule  to 
hi^light  the  FAR  requirement. 

Another  commenter  objected  to  the 
proposed  requirement  to  include  a  cost 
or  price  analysis  of  subcontract  costs  at 
the  time  of  submission  of  the 
contractor’s  cost  or  pricing  proposal, 
preferring  that  such  information  be 
required  at  a  later  date.  The  EPA 
disagrees.  The  information  on 
subcontractor  costs  is  essential  to  the 
evaluation  of  a  contractor’s  cost  or 
pricing  proposal  and  therefore  should 
be  submitt^  along  with  the  initial  cost 
or  pricing  proposal  information. 
Therefore,  the  requirement  to  include  a 
cost  or  price  analysis  of  subcontract 
costs  is  included  in  the  final  rule. 

B.  Executive  Order  12291 

For  the  purposes  of  the  Order  this  is 
not  a  major  rule.  The  rule  is  not  likely 
to  result  in  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  nor 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  have  been  assigned 
control  number  2030-0006. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response,  including 
time  for  reviewing  instructions. 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460;  and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  ’’Attention:  Desk 
Officer  for  EPA.” 

C  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  The 
information  requested  for  submission  is 
readily  available  and  will  require  only 
a  minimal  effort  for  offerors  to  compile. 
The  EPA  certifies  that  this  rule  will  not 
exert  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

List  of  Subjects  in  48  CFR  Parts  1515 
and  1552 

Contracting  by  negotiation. 
Government  procurement.  Solicitation 
provisions  and  contract  clauses. 

For  the  reasons  set  out  in  the 
preamble,  parts  1515  and  1552  of  title 
48  of  the  Code  of  Federal  Regulations 
are  amended  as  set  forth  below. 

1.  The  authority  citation  for  parts 
1515  and  1552  continues  to  read  as 
follows: 

Authority:  Sec.  205(c),  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 

2.  Section  1515.407  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 51 5.407  Solicitation  provisions. 

(a)*  *  * 

(2)  1552.215-73,  Instructions  for  the 
Preparation  of  Technical  and  Cost  or 
Pricing  Proposals  (use  Alternate  I  for 
cost-reimbursable,  level  of  effort 
contracts;  and 
***** 

3.  Section  1552.215-73  is  amended 
by:  Revising  the  introductory  paragraph, 
the  date  in  the  instructions  clause 
heading,  adding  four  sentences  to  the 
end  of  paragraph  (b)  introductory  text; 
adding  a  sentence  to  the  end  of 
paragraph  (b)(l)(ii);  adding  a  sentence  to 
the  end  of  paragraph  (b)(l)(iv);  revising 
paragraph  (b)(l)(vi);  adding  paragraph 
(b)(l)(vii);  adding  a  sentence  to  the  end 


of  paragraphs  (b)(2)(ii).  (b)(2)(iv)(D).  and 
(b)(3);  revising  paragraph  (b)(4);  adding 
a  sentence  to  the  end  of  paragraph 
(b)(6);  revising  paragraph  (b)(7);  adding 
paragraphs  (b)(8)  and  (b)(9);  removing 
paragraph  (c);  and  adding  Alternate  I  to 
read  as  follows: 

§  1 552.21 5-73  Instruction*  for  the 
preparation  of  technical  and  cost  or  pricing 
proposals. 

As  prescribed  in  1515.407(a),  insert 
the  following  provision: 

Instructions  for  the  Preparation  of 
Technical  and  Cost  or  Pricing  Proposals 
(Aug.  1993) 

•  *  •  •  • 

(b)  *  *  *  In  addition  to  a  hard  copy  of  the 
information,  to  expedite  review  of  your 
proposal,  you  are  requested  to  submit  a 
computer  disk  containing  the  financial  data 
required  under  1552.21573(b)(2)  through 
(b)(9),  if  this  information  is  available  using  a 
commercial  spreadsheet  program  on  a 
personal  computer.  Please  indicate  the 
software  program  used  to  create  this 
information.  Offerors  should  include  the 
formulas  and  factors  used  in  calculating  the 
financial  data  on  the  disk  as  well  as  the  basic 
financial  information.  Although  submission 
of  the  computer  disk  will  expedite  review, 
failure  to  submit  the  disk  will  not  affect 
consideration  of  your  proposal. 

(!)**• 

(ii)  •  *  *  Include  the  index  required  by 
FAR  15.804,  Table  15-2  Paragraph  4. 

***** 

(iv)  •  *  •  Separately  identify  costs  and 
supporting  data  for  each  such  entity 
proposed. 

***** 

(vi)  If  the  contract  includes  the  clause  at 
EPAAR  1552.232-73,  “Payments — Fixed- 
Rate  Services  Contract,”  or  the  clause  at  FAR 
52.232-7,  “Payments  Under  Time  and 
Materials  and  Labor-Hour  Contracts,” 
include  in  your  cost  proposal  the  estimated 
costs  and  burden  rate  you  will  apply  to 
materials,  other  direct  costs,  or  subcontracts. 
The  Government  will  include  these  costs  as 
part  of  its  cost  proposal  evaluation. 

(vii)  Whenever  subcontractor  effort  is 
included  in  the  proposed  costs,  the  prime 
contractor  shall  include  an  additional 
supporting  cost  summary  consolidating  all 
costs  (both  contractor  and  subcontractor)  by 
element  for  each  contract  period. 

(2)*  *  * 

(ii)  *  •  •  The  methodology  shall  include 
the  effective  date  of  the  base  rates  and  the 
policy  on  salary  reviews  (e.g.  anniversary 
date  of  employee  or  salary  reviews  for  all 
employees  on  a  specific  date). 
***** 

(iv)  *  *  * 

(D)  *  *  *  (Show  proportionate  time 
charges  as  a  percentage  of  100%  of  time  for 
the  entire  academic  year,  exclusive  of 
vacation  or  sabbatical  leave.) 

(3)  •  *  *  If  your  rates  have  been  recently 
approved,  include  a  copy  of  the  agreement. 

If  tile  agreement  does  not  cover  the  projected 
performance  period  of  the  proposed  effort. 
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provide  the  rationale  and  any  estimated  rate 
calculations  for  the  proposed  performance 
period. 

(4)  Travel  expense. 

(i)  Attach  a  schedule  illustrating  how  travel 
was  computed.  Include  a  breakdown 
indicating  the  number  of  trips,  number  of 
travellers,  destination,  purpose  and  cost. 

(ii)  If  the  solicitation  specihes  the  amount 
of  travel  costs,  this  amount  is  exclusive  of 
any  applicable  indirect  costs  and  fee. 

•  •  •  •  * 

(6)  *  *  *  Include  a  cost  or  price  analysis 
of  the  subcontract  costs  in  accordance  with 
FAR  15.806-l(a)(2). 

(7)  Equipment  (not  including  special 
equipment). 

(i)  If  direct  charges  for  use  of  existing 
contractor  equipment  are  proposed,  provide 
a  description  of  these  items  and  details  of  the 
basis  of  such  charges. 

(ii)  If  equipment  purchases  are  proposed, 
provide  a  description  of  these  items,  details 
of  the  proposed  costs  (including  at  least  three 
price  quotes),  and  a  justihcation  as  to  why 
the  Government  should  furnish  the 
equipment  or  allow  its  purchase  with 
contract  funds. 

(iii)  Identify  Government-owned  property 
in  the  possession  of  the  offeror  or  proposed 
to  be  used  in  the  performance  of  the  contract, 
and  the  Government  agency  which  has 
cognizance  over  the  property. 

(8)  Facilities  and  special  equipment, 
including  tooling. 

(i)  If  special  purpose  facilities  or 
equipment  is  being  proposed,  provide  a 
description  of  these  items,  details  of  the 
proposed  costs  including  competitive  prices, 
and  justification  as  to  why  the  Government 
should  furnish  the  equipment  or  allow  its 
purchase  with  contract  funds. 

(ii)  If  fabrication  by  the  prime  Contractor 
is  contemplated,  include  details  of  material, 
la^,  and  overhead. 

(9)  Other  Direct  Costs. 

(i)  Attach  a  schedule  detailing  how  other 
direct  costs  were  computed.  Identify  the 
major  ODC  items  that  under  your  accounting 
system  would  be  a  direct  change  on  any 
resulting  contract 

(ii)  If  the  solicitation  specifies  the  amount 
of  other  direct  costs,  this  amount  is  exclusive 
of  any  applicable  indirect  cost  and  fee. 

(End  of  provision) 

Alternate  I  (AUG  1993).  If  this 
solicitation  is  for  a  cost-reimbursable, 
level  of  effort  type  contract,  add  the 
following  at  the  end  of  paragraph 
(b)(2)(i): 

All  management  and  support  (such  as 
clerical,  corporate  and  day-to-day 
management)  hours  and  costs  proposed 
to  be  a  direct  charge,  in  accordance  with 
your  normal  accounting  treatment,  are 
to  be  shown  separately  from  that  for  the 
technical  effort. 

Dated:  August  11, 1993. 

Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
IFR  Doc.  93-20590  Filed  8-30-93;  8:45  am] 

BILUNQ  CODE  S560-S0-4I 


48  CFR  Parts  1515  and  1552 

[FRL-4697-5] 

Acquisition  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Provisional  rule. 

SUMMARY:  This  document  establishes  a 
provisional  rule  on  the  submission  of 
cost  proposals  by  offerors.  This  rule  is 
necessary  to  ensure  that  cost  proposals 
are  evaluated  more  thoroughly  and  on 
the  same  basis  for  all  ofrerors.  The 
intended  effect  of  this  action  is  to 
require  ofrerors  in  their  cost  proposals 
to  provide  imderlying  assumptions  in 
support  of  propos^  category  and 
individual  labor  rates,  to  propose  the 
full  amount  of  any  travel  or  other  direct 
costs  specifred  in  a  solicitation,  to 
propose  their  standard  workyear  for 
acquisitions  that  require  fully  dedicated 
staff,  and  to  identify  any  management  or 
management  support  costs  to  be  charged 
as  direct  costs. 

EFFECTIVE  DATE:  This  regulation  is 
effective  September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  N.  Chambers  at  (202)  260-6028. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  regulation  was  published  as  a 
proposed  rule  on  October  4, 1990,  with 
public  comments  due  on  or  before 
November  5, 1990.  Three  comments 
vv'ere  received.  These  comments  and  the 
EPA  response  are  summarized  below. 

Two  common ters  stated  that  because 
weighting  factors  used  in  developing 
category  rates  are  often  judgmental, 
supporting  documentation  may  not  be 
available  or  may  be  unduly  burdensome 
to  provide.  These  commenters  want 
EPA  to  exercise  discretion  when 
requiring  information  under  these 
circumstances.  The  EPA  believes  this 
information  is  essential  6md  cannot  be 
waived.  To  comply  with  this 
requirement,  contractors  will  only  have 
to  record  their  assumptions  and  other 
supporting  information  while 
developing  category  rates. 

One  commenter  contended  that 
offerors  whose  accoimting  practice  is  to 
charge  management  labor  as  a  direct 
cost  under  specified  circumstances  will 
be  “penalized”  by  the  requirement  that 
offerors  identify  any  management  costs 
to  be  charged  as  direct.  The  commenter 
claimed  that  such  offerors  will  have 
higher  evaluated  costs  than  offerors  who 
charged  management  labor  exclusively 
as  an  indirect  cost.  The  EPA  believes 
that  such  increases  in  direct  costs  are 


offset  by  corresponding  decreases  in 
indirect  costs. 

Another  commenter  maintained  that 
the  estimated  reporting  burden  was  low 
and  that  supplemental  personnel  may 
be  needed  to  comply  with  the 
requirement  After  further  consultation 
with  contractors,  EPA  has  increased  the 
estimated  reporting  burden.  Ihe  revised 
estimates  are  set  forth  in  Paragraph  C. 
Paperwork  Reduction  Act. 

As  requested  in  discussions  with 
OFPP,  ^A  will  submit  a  request  to  the 
FAR  Councils  for  initiation  of  a  FAR 
case.  When  a  rule  contains  issues 
submitted  to  the  FAR  Councils  for 
initiation  of  a  FAR  case,  OFPP  guidance 
permits  publication  of  the  rule  as 
provisional.  If  the  FAR  Councils  adopt 
the  rule.  EPA  will  rescind  the 
provisional  rule.  If  FAR  coverage  is 
determined  to  be  unnecessary,  EPA  will 
publish  this  provisional  rule  as  final, 
taking  the  FAR  Coimdls’  deliberations 
into  account. 

B.  Executive  Order  12291 

For  the  purposes  of  the  Order  this  is 
not  a  major  rule.  The  rule  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  nor 
significant  adverse  efiects  on 
competition,  emplojonent,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

C  Paperwork  Reduction  Act 

liie  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  have  been  assigned 
OMB  control  number  2030-0006. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  4 
to  16  hours  per  response,  with  an 
average  of  10  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM 
223 Y,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.” 
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D.  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  The 
information  requested  for  submission  to 
the  Government  is  readily  available  and 
will  require  a  minimal  effort  for  offerors 
to  comply.  The  rule  will  require  offerors 
to  identify  management  and 
management  support  labor  costs  to  be 
charged  as  direct  costs,  to  provide 
underlying  assumptions  in  support  of 
proposed  category  and  individual  rates, 
and  to  propose  their  company’s 
workyear  rather  than  a  specified  number 
of  hours  for  acquisitions  that  require 
fully  dedicated  staff  over  a'specific  time 
period.  This  is  information  which 
offerors  normally  develop  in  preparing 
cost  proposals.  This  rule  will  merely 
require  offerors  to  disclose  this 
information  for  evaluation  purposes. 

The  EPA  certifies  that  this  rule  will 
not  exert  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

List  of  Subjects  in  48  CFR  Parts  1515 
and  1552 

Government  procurement. 

Contracting  by  negotiation  Solicitation 
provisions  and  contract  clauses. 

For  the  reasons  set  out  in  the 
preamble,  chapter  15  of  title  48  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  parts 
1515  and  1552  continues  to  read  as 
follows: 

Authority:  Sec.  205(c),  63  Stat  390,  as 
amended,  40  U.S.C  486  (c). 

2.  Section  1515.407  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 51 5.407  Solicitation  provisions. 

(a)  *  *  * 

(2)  1552.215-73,  Instructions  for  the 
Preparation  of  Technical  and  Cost  or 
Pricing  Proposals  (use  Alternate  I 
(Reserved);  Alternate  II  for  cost-  • 
reimbursable,  level  of  effort  contracts 
when  the  Government’s  requirement  is 
for  fully  dedicated  staff  for  a  twelve 
month  period(s)  and  performance  is  on 
a  Government  facility:  or  Alternate  III 
for  cost-reimbursable,  level  of  effort 
contracts  when  the  Government’s 
requirement  is  for  fully  dedicated  staff 
for  a  twelve  month  period(s)  and 
performance  is  not  on  a  Government 
facility;  ^ 

***** 


3.  In  section  1552.215-73,  paragraph 
(b)(2)(i)  is  revised  and  alternate  clauses 
II  and  III  are  added  to  read  as  follows: 

1 552.21 5-73  Instructions  for  the 
preparation  of  technical  and  cost  or  pricing 
proposals. 

Instructions  for  the  Preparation  of  Technical 
and  Cost  or  Pricing  Proposals  (Aug.  1993) 

***** 

(b)*  *  * 

(2)*  *  * 

(i)  Attach  support  schedules  for  each 
proposed  labor  category,  indicating  both 
proposed  hours  and  rates.  Explain  the  basis 
of  the  proposed  labor  rates,  including  a 
complete  justification  for  all  judgmental 
factors  used  to  develop  weights  applied  to 
your  company’s  category  or  individual  rates 
that  comprise  the  rates  for  labor  categories 
specified  in  the  solicitation.  This  explanation 
should  describe  how  your  technical  approach 
coincides  with  the  proposed  costs. 

Describe  for  each  labor  category  proposed 
your  company's  qualifications  and 
experiences  requirements.  If  individual  rates 
are  used,  also  provide  the  employee’s  name. 

If  specific  individuals  are  identified  in  the 
technical  proposal,  correlate  these 
individuals  with  the  labor  categories 
specified  in  the  solicitation. 

Provide  a  matrix  summarizing  the  effort 
proposed,  including  the  subcontracts,  by 
professional  and  technical  level  specified  in 
the  solicitation. 

***** 

Alternate  II  (Aug.  1993).  If  the 
Government’s  requirement  is  a  fully 
dedicated  staff  person  for  a  twelve  month 
period(s)  for  each  specified  position  and 
performance  is  on  a  Government  facility,  add 
the  following  paragraph  (b)(2)(v)  to  the  basic 
provision: 

(v)  The  level  of  effort  for  each  position  is 
to  be  proposed  in  workyears.  A  workyear  is 
considered  to  consist  of  2080  hours  inclusive 
of  direct  and  indirect  time  (40  hours  per 
week  X  52  weeks  per  year  =  2080  hours). 

Your  proposal  must  identify  proposed 
workyears  and  clearly  identify  how  many 
hours  in  each  workyear  are  direct  (i.e. 
productive  working  hours)  and  how  many 
are  indirect  (i.e.  paid  absences).  If  your 
company  policy  includes  a  different  base 
work  week,  your  total  available  hours  would 
be  different.  For  example,  if  your  company’s 
policy  calls  for  a  37.5  hour  work  week,  you 
would  deduct  your  paid  absences  from  1950 
hours  (37.5  hr/wk  x  52wks/yr  =  1950  hrs).  It 
should  also  clearly  identify  the  paid  absences 
as  to  how  many  hours  are  for  holiday  and 
how  many  hours  are  for  vacation  and  sick 
leave. 

The  amount  of  indirect  time  (paid 
absences)  identified  in  your  proposal  must  be 
consistent  with  company  policy  and  must 
allow  for  the  ten  Federal  Government 
holidays. 

Alternate  III  (AUG  1993).  If  the 
Government’s  requirement  is  a  fully 
dedicated  staff  person  for  a  twelve  month 
period(s)  for  each  specified  position  and 
performance  is  not  on  a  Government  facility, 
add  the  following  paragraph  (b)(2)(v)  to  the 
basic  provision: 


(v)  The  level  of  effort  for  each  position  is 
to  be  proposed  in  workyears.  A  workyear  is 
considered  to  consist  of  2080  hours  inclusive 
of  direct  and  indirect  time  (40  hours  per 
week  X  52  weeks  per  year  =2080  hours).  Your 
proposal  must  identify  proposed  workyears 
and  clearly  identify  how  many  hours  in  each 
workyear  are  direct  (i.e.  productive  working 
hours)  and  how  many  are  indirect  (i.e.  paid 
absences).  If  your  company  policy  includes  a 
different  base  work  week,  your  total  available 
hours  would  be  different.  For  example,  if 
your  company’s  policy  calls  for  a  37.5  hour 
work  week,  you  would  deduct  your  paid 
absences  from  1950  hours  (37.5  hr/wk  x  52 
wks/yr  =  1950  hrs). 

4.  Section  1552.215-74  is  amended  by 
revising  the  date  in  tlie  COST 
PROPOSAL  INSTRUCTIONS  heading 
and  revising  paragraph  (a)  to  read  as 
follows: 

1552.215-74  Cost  proposal  instructions. 

Cost  Proposal  Instructions  (Aug!  1993) 

***** 


(a)  Direct  Labor 


Labor  categories 

Esti¬ 

mated 

hours 

Rate/  ! 
hour  1 

Total 

(1)  Technical  Direct  Labor 

$ . 

$ . 

$ 

$ 

$ . 

$ . 

Technical  direct 

$ . 

labor  cost  sub- 

total. 

(2)  Management  Direct  Labo 

r 

$ . 

$ . 

$ 

$ . 

$ 

$ . 

Management  di- 

$ . 

red  labor  cost 

subtotal. 

Total  direct 

$ . 

tabor  cost 

subtotal. 

If  it  is  your  company’s  policy  to 
charge  project/program  management 
labor  as  an  indirect  charge,  state  your 
policy  in  your  proposal. 

***** 

Dated:  August  11, 1993. 

Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
(FR  Doc.  93-20591  Filed  8-30-93;  8:45  am) 
BILUNQ  CODE  6S«0-50-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  No.  930781-0191;  LD.  070693A] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conunerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  changes  the 
management  regime  for  the  Atlantic 
migratory  group  of  Spanish  mackerel,  in 
accordance  with  the  framework 
procedure  for  adjusting  management 
measures  of  the  Fishery  Management 
Plan  for  the  Coastal  Migratory  Pelagic 
Resources  of  the  Gulf  of  Mexico  and 
South  Atlantic  (FMP).  Specifically,  this 
rule  increases  the  total  allowable  catch 
(TAC)  and  allocations  for  Atlantic  group 
Spanish  mackerel  and  reduces  the 
percentage  of  catch  that  triggers  reduced 
commercial  trip  limits  for  Atlantic 
group  Spanish  mackerel  in  the  southern 
zone.  The  intended  effect  of  this  rule  is 
to  protect  Spanish  mackerel  fr-om 
overfishing  and  continue  stock 
rebuilding  programs  established  by  the 
FMP  while  still  allowing  catches  by 
important  recreational  and  commercial 
fisheries  dependent  on  Spanish 
mackerel. 

EFFECTIVE  DATE:  September  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic 
resources  (king  mackerel.  Spanish 
mackerel,  cero,  cobia,  little  tunny, 
dolphin,  and,  in  the  Gulf  of  Mexico 
only,  bluefish)  is  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils),  and  is  implemented  through 
regulations  at  50  CFR  part  642  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

In  accordance  with  the  FMP  and  its 
implementing  regulations,  the  Coimcils 
recommended,  and  NMFS  published,  a 
proposed  rule  containing  changes  in 
certain  management  measures 
applicable  to  Atlantic  group  Spanish 
mackerel  (58  FR  40613,  July  29. 1993). 
That  proposed  rule  (1)  described  the 
FMP  framework  procedures  through 
which  the  Councils  recommended  the 


changes;  (2)  specified  the  recommended 
changes;  and  (3)  described  the  need  and 
rationale  for  the  recommended  changes. 
Those  descriptions  are  not  repeated 
here. 

No  comments  were  received  on  the 
proposed  rule. 

The  Director,  Southeast  Region, 

NMFS,  concurs  that  the  Coimcils’ 
recommendations  are  necessary  to 
protect  the  stocks  and  prevent 
overfishing  and  that  they  are  consistent 
with  the  goals  and  objectives  of  the 
FMP,  the  Magnuson  Act,  and  other 
applicable  law.  Accordingly,  the 
proposed  rule,  which  contained  the 
Councils’  recommended  changes,  is 
adopted  as  final. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  not  a  “major  rule”  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291. 

The  Coimcils  prepared  a  regulatory 
impact  review  (^R)  on  this  action,  the 
conclusions  of  which  were  summarized 
in  the  proposed  rule  and  are  not 
repeated  here. 

The  Councils  prepared  an  initial 
regulatory  flexibility  analysis  (initial 
RFA)  for  this  action.  The  initial  RFA  has 
been  adopted  as  final  without  change. 
The  final  RFA  concludes  that  this  rule 
could  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Specifically,  the  increase  in  the 
commercial  allocation  is  expected  to 
substantially  increase  gross  revenues  to 
the  commercial  sector  of  the  fishery  for 
Atlantic  group  Spanish  mackerel. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  26, 1993. 

C.  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  642  is  amended 
as  follows; 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  18  U.SC.  1801  etseq. 

2.  In  §642.24,  paragraph  (a)(l)(iv}  is 
revised  to  read  as  follows: 

§  642.24  Bag  and  possession  limits. 

(a)  •  •  * 

(1).  .  • 


(iv)  Spanish  mackerel  Atlantic 
migratory  group — ten  per  person. 

•  *  •  *  * 

§642.25  [Amended] 

3.  In  §  642.25,  in  paragraph  (b)(2),  the 
numbers  “3.50”  and  “1.59”  are  revised 
to  read  “4.50”  and  “2.04”,  respectively. 

4.  In  §  642.27,  paragraphs  (a)(2)(ii) 
introductory  text.  (a)(2)(iii),  and  (b)  are 
revised  to  read  as  follows: 

§  642.27  Commercial  trip  limits  for  Atlantic 
group  Spanish  mackerel. 

(a)  *  *  * 

(2)*  •  * 

(ii)  From  December  1  until  75  percent 
of  the  adjusted  allocation  is  taken,  in 
amounts  as  follows: 

*  *  *  «  * 

(iii)  After  75  percent  of  the  adjusted 
allocation  is  taken  until  100  percent  of 
the  adjusted  allocation  is  taken,  in 
amounts  not  exceeding  1,000  pounds 
(454  kg). 

***** 

(b)  For  the  purpose  of  paragraph  (a)(2) 
of  this  section,  the  adjusted  allocation  of 
Atlantic  migratory  group  Spanish 
mackerel  is  4.25  million  pounds  (1.93 
million  kg).  The  adjusted  allocation  is 
the  commercial  allocation  for  Atlantic 
migratory  group  Spanish  mackerel 
reduced  by  an  amount  calculated  to 
allow  continued  harvests  of  Atlantic 
group  Spanish  mackerel  at  the  rate  of 
500  pounds  (227  kg)  per  vessel  per  day 
for  the  remainder  of  the  fishing  year 
after  the  adjusted  allocation  is  reached. 
The  Assistant  Administrator,  by  filling  a 
notice  with  the  Office  of  the  Federal 
Register,  will  announce  when  75 
percent  and  100  percent  of  the  adjusted 
allocation  is  reached  or  is  projected  to 
be  reached. 

***** 

(FR  Doc.  93-21135  Filed  8-30-93;  8:45  am] 
BILUNO  CODE  3610-Z2-M 

50  CFR  Part  662 

[Docket  No.  930769-3214;  I.D.  061493C] 

Northern  Anchovy  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  harvest  quotas. 

SUMMARY:  NMFS  announces  the 
estimated  spawning  biomass  and  final 
determination  of  harvest  quotas  for  the 
northen,  anchovy  fishery  in  the 
'exclusive  economic  zone  (EEZ)  south  of 
Point  Reyes,  California,  for  the  1993-94 
fishing  season.  The  harvest  quotas  have 
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been  determined  by  application  of  the 
formulas  in  the  Northern  Anchovy 
Fishery  Management  Plan  (FMP)  and  its 
implementing  regulations.  The  optimum 
yield  is  set  at  4,900  metric  tons  (mt), 
which  includes  a  4,900-mt 
nonreduction  quota,  plus  an  unspecified 
amount  for  use  as  live  bait.  There  is  no 
reduction  quota  for  the  1993-94  fishing 
season. 

EFFECTIVE  DATE:  August  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Fisheries  Operations, 
Southwest  Region,  NMFS,  Long  Beach, 
California,  (310)  980-4036. 
SUPPLEMENTARY  INFORMATION:  In 
consultation  with  the  California 
Department  of  Fish  and  Game  and  the 
NMFS  Southwest  Fisheries  Science 
Center,  the  Director  of  the  Southwest 
Region,  NMFS  (Regional  Director),  has 
estimated  that  the  1993-1994  spawning 
biomass  of  the  central  subpopulation  of 
northern  anchovy,  Engraulis  mordax,  is 
282,000  mt,  136  percent  of  the  1992- 
1993  biomass  estimate  of  208,000  mt. 
The  biomass  estimate  is  derived  from  a 
stock  assessment  model  using  spawning 
biomass  estimated  by  the  egg 
production  method  for  calendar  years 
1980  to  1985,  an  egg  production  index, 
fish  spotter  data,  total  landings  and 
catch  data,  and  mean  January  to 
February  sea  surface  temperatures. 
Documentation  of  the  spawning  biomass 
is  contained  in  Administrative  Report 
LJ-93-13,  published  by  the  Southwest 
Fisheries  Science  Center,  NMFS.  This 
report  and  the  determination  of  harvest 
quotas  was  provided  to  the  Pacific 
Fishery  Management  Council. 

Comments  and  Responses 

The  preliminary  determination  of 
harvest  quotas  was  published  in  the 
Federal  Register  on  July  20, 1993  (58  FR 
38726).  Comments  were  received  from 
one  person  representing  a  consulting 
firm,  who  spoke  to  a  number  of  issues 
regarding  the  review  procedure  for 
announcement  of  the  annual  biomass 
estimate  and  quotas,  and  the  stock 
assessment  model. 

Comment  1.  Biomas  estimates  used  to 
set  quotas  affect  the  vital  interests  of  the 
fishing  industry.  For  this  reason,  it 
would  be  help^l  if  the  draft  of  the 
manuscript  documenting  the  biomass 
estimate  could  be  commented  on  rather 
than  the  notice  in  the  Federal  Register, 
which  does  not  provide  enough  time  for 
a  substantive  critique  of  the  model.  The 
manuscript  should  be  provided  to 
interested  individuals  at  the  same  time 
it  is  sent  to  other  reviewers,  and  there 
should  be  a  formal  request  for  comment. 

Response.  The  data  used  for  the 
annual  biomass  estimate  is  collected 


during  the  peak  spawning  period  of 
January-February,  and  the  annual 
biomass  estimate  is  not  available  until 
mid  or  late  June.  Federal  regulations 
require  that  the  annual  spawning 
biomass  estimate  and  preliminary  quota 
determinations  be  published  on  or  about 
July  1.  Tbe  same  regulations  require  a 
final  notice  on  or  about  August  1  (50 
CFR  662.20(a)).  This  schedule  has 
presented  timing  problems  in  the  past, 
and  alternative  schedules  are  under 
review  in  an  amendment  to  the  FMP, 
which  will  include  other  coastal  pelagic 
species. 

In  the  interim,  the  draft  manuscript 
can  be  sent  to  interested  individuals  on 
request  when  it  is  made  available  to  the 
Council,  its  Scientific  and  Statistical 
Committee,  and  other  reviewers.  Any 
comments  would  be  welcomed,  but  no 
formal  request  for  comments  will  be 
made.  Suggestions  for  changes  in  the 
methods  used  for  future  assessments 
would  be  welcomed  at  any  time. 

Comment  2.  It  does  not  seem 
reasonable  that  the  fishery  could  sustain 
landings  on  the  order  of  300,000  mt  in 

1980  and  1981  with  a  total  biomass  of 
about  500,000  mt  for  fish  age  one  and 
older.  Estimates  of  biomass  for  1980  and 

1981  from  the  stock  assessment  model 
seem  too  low. 

Response.  Commercial  landings  of 
anchovy  include  fish  that  are  less  than 
one  y.ear  old  (age  zero),  which  are  not 
included  in  the  spawning  biomass 
estimate.  The  spawning  biomass 
estimate  contains  age  one  anchovy  and 
greater.  In  most  years,  the  biomass  of 
age  zero  anchovy  is  at  least  as  big  as  the 
biomass  of  all  the  older  age  groups 
combined.  Estimates  of  age  zero  biomass 
were  730,000  mt  in  1980  and  1,810,000 
mt  in  1981;  therefore,  harvests  of 
300,000  mt  do  not  seem  unreasonable. 

Comment  3.  By  not  using  age 
composition  data,  the  stock  assessment 
model  seems  to  be  yielding  estimates 
that  do  not  reflect  the  true  magnitude 
and  trends  of  stock  abundance. 
Excluding  catch-at-age  data  was  done  to 
gain  precision,  but  this  seems  to  have 
led  to  a  loss  of  accuracy. 

Response.  Age  composition  data  of 
anchovy  are  difficult  to  interpret.  The 
fraction  of  the  catch  in  each  age  group 
in  each  fishery  during  each  season 
seems  to  depend  on  location,  season, 
water  temperature  and  growth 
anomalies,  as  well  as  on  recruitment 
and  abundance  of  other  age  groups.  The 
use  of  age  composition  data  in  the  past 
has  led  to  badly  biased  and  inaccurate 
estimates  for  recent  years.  Such  data 
will  be  used  when  confidence  is 
acquired  with  the  procedure. 

Comment  4.  To  estimate  abundance, 
the  stock  assessment  model  for  1993 


uses  the  Spotter  Index  and  Egg 
Production  Index  incorporating  data 
collected  after  1984.  Neither  index 
covers  the  range  of  the  stock.  The 
Spotter  Index  mainly  covers  U.S.  waters 
south  ofPt.  Conception.  The  last  egg 
and  larvae  survey  that  covered  most  of 
the  range  of  anchovy  spawning  (San 
Francisco  to  Ensenada)  was  in  1984. 
Since  then,  only  an  area  from  Pt. 

Buchon  to  an  area  just  north  of  San 
Diego  has  been  covered.  The  index  is 
supposed  to  reflect  the  trend  in  the 
population  because  it  is  calibrated  on 
the  earlier  years  when  coverage  was 
more  complete,  but  this  would  be  true 
only  if  the  relative  distribution  of  fish  in 
the  years  of  full  coverage  remained  the 
same  as  in  recent  years,  and  if  egg  and 
larvae  mortality  was  constant 
throughout  the  entire  spawning  area. 

The  warm  water  since  the  early  1980s 
has  resulted  in  a  shift  of  the  range  of 
many  species  to  the  north,  including 
anchovy.  The  1975  winter  cruises, 
which  were  conducted  during  a  period 
when  the  full  range  of  the  resource  was 
sampled,  indicate  that  less  than  one 
percent  of  the  anchovy  larvae  were 
captured  north  of  Pt.  Conception.  In 
1984,  the  last  year  of  full  coverage  of  the 
spawning  range,  and  a  year  at  the 
beginning  of  the  present  warm  period, 

30  percent  of  the  anchovy  larvae 
captured  in  February  occvured  at 
stations  north  of  Pt.  Buchon.  This  is  a 
shift  of  anchovy  spawning  into  an  area 
where  anchovy  eggs  and  larvae  are  no 
longer  sampled. 

Also,  egg  mortality  estimates  use  data 
that  exclude  the  1984  samples  (Lo, 
Nancy  C.  H.  1985.  Egg  production  of  the 
Central  stock  of  northern  anchovy, 
Engraulis  mordax,  1951-82.  Fishery 
Bulletin,  U.S.  83: 137-150).  This  means 
that  the  Egg  Production  Index  estimates 
are  calibrated  in  part  to  historical  data 
collected  before  the  present  warm  water 
conditions.  The  effect  of  this  calibration 
needs  to  be  determined. 

Response.  The  assessment  model  may 
suffer  from  a  warm  water  bias,  but 
whether  the  bias  would  be  large  or  even 
positive  is  uncertain.  Warm  water 
conditions  also  would  move  anchovy 
from  Mexico  into  southern  California. 
Any  bias  is  probably  short  lived  and 
associated  with  El  Nino  conditions  like 
those  during  1984. 

Data  for  1984  were  not  excluded  from 
the  assessment  model.  Egg  mortality 
estimates  and  Egg  Production  Index  data 
for  1984  are  an  important  part  of  the  egg 
production  method  spawning  biomass 
and  both  were  used  in  the  model.  Egg 
mortality  estimates  used  in  the 
assessment  model  are  made  each  year 
from  data  collected  during  January  to 
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April.  No  warm  water  bias  due  to  egg 
mortality  estimates  is  likely. 

Efforts  are  underway  to  improve 
estimates  of  the  northern  anchovy 
spawning  biomass.  Recent 
improvements  include  a  new  stock 
assessment  model,  and  improved  index 
of  egg  production,  an  index  of  relative 
abundance  from  frsh  spotter  data  and 
variance  calculations  for  biomass 
estimates. 

Changes  From  the  Preliminary  Harvest 
Quotas 

The^nal  harvest  quotas  differ  from 
the  preliminary  harvest  quotas  with 
respect  to  TALFF.  A  TALFF  of  zero  was 
announced  in  the  preliminary  quotas, 
and  was  changed  to  a  TALFF  of  474  mt 
in  the  final  harvest  quotas,  since  a 
TALFF  of  zero  is  inconsistent  with  the 
result  of  the  formula  required  by  the 
FMP. 

Annual  Specifications 

The  Regional  Director  has  made  the 
following  determinations  for  the  1993- 
1994  fishing  season  by  applying  the 
formulas  in  the  FMP  and  in  §  662.20  of 
the  implementing  rules.  There  is  no 
change  to  the  preliminary  quotas 
announced  in  the  Federal  Register  on 
July  20, 1993  (58  FR  38726). 

1.  The  total  U.S.  harvest  quota  for 
northern  anchovy  is  4,900  mt,  plus  an 
unspecified  amount  for  use  as  live  bait. 
The  total  U.S.  harvest  quota  is 
equivalent  to  70  percent  of  the  overall 
optimum  yield  (70  percent  of  7,000  mt) 
available  for  harvest  by  the  United 
States  and  Mexico. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  zero.  No 
reduction  quota  is  permitted  when  the 
spawning  biomass  is  300,000  mt  or  less. 

3.  The  U.S.  harvest  allocation  for 
nonreduction  fishing  (i.e.,  fishing  for 
anchovy  for  use  as  dead  bait  and  human 
consumption)  is  4,900  mt  (as  set  by  the 
Federal  anchovy  regulations  at 
§662.20). 

4.  There  is  no  U.S.  harvest  limit  for 
the  live  bait  fishery. 

5.  The  domestic  annual  processing 
capacity  (DAP)  is  4,202  mt.  The  FMP 
states  that  this  amount  is  the  maximum 
level  of  reduction  plus  nonreduction 
processing  during  the  previous  3  years. 

6.  The  amount  allocated  to  joint 
venture  processing  (JVP)  is  zero  because 
there  is  no  history  of,  nor  are  there 
applications  for,  joint  ventures. 

7.  Domestic  annual  harvest  capacity 
(DAH)  is  4,202  mt.  DAH  is  the  sum  of 
DAP  and  JVP. 

8.  The  total  allowable  level  of  foreign 
fishing  (TALFF)  is  474  mt.  The  TALFF 
in  the  EEZ  is  based  on  the  U.S.  portion 
of  the  OY  (4,900  mt)  minus  the  DAH 


(4,202  mt),  then  minus  the  amoimt  of 
the  expected  harvest  in  the  Mexican 
fishery  zone  that  is  in  excess  of  the 
amount  recognized  as  Mexico’s  share 
under  the  FMP  formula.  The  expected 
1993-1994  har\'est  in  the  Mexican 
fishery  zone  is  2,324  mt,  which  is  the 
largest  Mexican  harvest  in  the  past  3 
years.  The  amount  recognized  as 
Mexico’s  share  under  the  FMP  formula 
is  30  percent  of  the  optimum  yield, 
which  is  2,100  mt  in  1993-1994. 
Therefore,  224  mt  must  be  subtracted 
from  the  difference  between  the  U.S.  OY 
and  the  estimated  DAH. 

TALFF=4,900  -  4,202  -  (2,324  -  2,100) 
TALFF=474  mt. 

U.S.  vessel  operators ‘are  interested  in 
having  a  small  reduction  fishery  even  in 
years  when  the  biomass  has  been  below 
300,000  mt.  The  FMP  makes  separate 
allocations  to  U.S.  reduction  and 
nonreduction  fisheries  and  does  not 
provide  for  a  transfer  between 
categories.  The  Council  has  been 
advised  that  if  they  intend  for  a  small 
reduction  quota  to  be  allocated  in  years 
when  the  biomass  is  below  300,000  mt. 
the  FMP  must  be  amended.  Without 
such  an  amendment  under  this  year’s 
optimum  yield,  a  TALFF  is  required 
under  the  FMP.  However,  NMFS 
expects  no  applications  from  foreign 
nations  for  this  TALFF  and  considers 
that  sec.  201  of  the  Magnuson  Act 
would  prevent  an  allocation  of  this 
TALFF  if  a  foreign  nation  did  apply. 

Classification 

This  action  is  authorized  by  50  CFR 
part  662  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  662 

Fisheries. 

Authority:  16  U.S.C.  1801  etseq 

Dated;  August  26, 1993. 

C.  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Service. 

(FR  Doc.  93-21134  Filed  8-30-93;  8:45  am] 
BILUNG  CODE  3510-22-M 


50  CFR  Parts  672  and  675 
[Docket  No.  930359-3206;  I.D.  01 2293 A] 

Groundfish  of  the  Gulf  of  Alaska  and 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  is  implementing  a 
regulatory  amendment  that  prohibits 
any  U.S.  commercial  fishing  vessel  from 


fishing  for  groundfi^  in  the  exclusive 
economic  zone  (EEZ)  off  Alaska  before 
offloading  from  the  vessel  all  Pacific 
halibut.  Pacific  salmon,  steelhead  trout. 
Pacific  herring,  king  crab,  and  Tanner 
crab  taken  in  waters  seaward  of  the  EEZ. 
The  intended  effect  is  to  enforce 
regulations  governing  the  take  of  species 
listed  as  prohibited  in  the  Alaska 
groundfish  fisheries. 

EFFECTIVE  DATE:  September  30, 1993. 
ADDRESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
from  the  Fisheries  Management 
Division,  Alaska  Region,  NMFS,  P.O. 

Box  21668,  Juneau,  AK  99802 
(telephone  907-586-7228). 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J,  Salveson,  Fisheries 
Management  Division.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  domestic  groundfish  fisheries  in 
the  EEZ  off  Alaska  are  managed  by  the 
Secretary  of  Commerce  in  accordance 
with  the  Fishery  Management  Plans 
(FMPs)  for  Groundfish  of  the  Gulf  of 
Alaska  (GOA)  and  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI).  Both  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
U.S.  groundfish  fisheries  in  the  GOA 
and  BSAI  are  governed  under 
regulations  implementing  the  FMPs  at 
50  CFR  parts  672  and  675,  respectively. 
General  regulations  that  also  pertain  to 
U.S.  fisheries  appear  at  50  CFR  part  620. 

The  regulations  implementing  the 
groundfish  FMPs  apply  to  fishing 
operations  within  the  EEZ  off  Ala.ska. 
However,  the  regulations  do  not 
adequately  address  the  possession  of 
prohibited  species  that  are  taken 
seaward  of  the  EEZ  and  that  would 
otherwise  be  illegal  to  possess  on  board 
commercial  fishing  vessels  if  harvested 
in  U.S.  waters.  For  purposes  of  these 
regulations,  prohibited  species  are  any 
of  the  species  of  Pacific  salmon, 
steelhead  trout.  Pacific  halibut,  Pacific 
herring,  king  crab,  and  Tanner  crab. 

To  address  this  concern,  NMFS 
published  a  proposed  rule  in  the 
Federal  Register  on  May  20, 1993  (58 
FR  29381),  that  would  prohibit  the  use 
of  a  vessel  to  fish  for  groundfish  in  the 
EEZ  off  Alaska  when  that  vessel  has  on 
board  any  species  of  Pacific  salmon, 
steelhead  trout.  Pacific  herring.  Pacific 
Halibut,  king  crab,  or  Tanner  crab  taken 
in  waters  seaward  of  the  EEZ.  A 
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complete  description  of,  and 
justification  for.  this  action  was 
discussed  in  the  preamble  to  the 
proposed  rule.  Additional  information 
also  is  available  in  the  EA/RIR/FRFA. 

Public  comment  on  the  proposed  rule 
was  invited  through  June  21, 1993.  No 
comments  were  received  during  the 
comment  period. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  for  the 
conservation  and  management  of  the 
groundhsh  fi.sberie$  off  Alaska  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  laws. 

NMFS  prepared  an  EA  for  this  final 
rule  and  the  AA  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment  as  a  result  of  the 
implementation  of  this  rule.  A  copy  of 
the  EA  is  available  (see  ADDRESSES). 

The  AA  determined  that  this  rule  is 
not  a  "major  rule”  requiring  a  regulatory 
impact  analysis  under  E.0. 12291.  This 
determination  is  summarized  in  the 
proposed  rule  and  is  based  on  the  RIR 
prepared  by  NMFS.  A  copy  of  the  RIR 
is  available  (see  ADDRESSES). 

NMFS  prepared  an  FRFA  that 
concludes  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
summary  of  this  determination  was 
published  in  the  proposed  rule,  and  a 
copy  of  this  analysis  is  available  (see 
ADDRESSES). 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

NMFS  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Consistency  is  automatically  inferred 


because  the  appropriate  State  agency 
did  not  reply  within  the  statutory  time 
period. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  will  not  affect  any  endangered  or 
threatened  species  listed  under  the 
Endangered  Species  Act  in  any  manner 
not  already  considered  in:  (1)  The 
formal  consultations  conducted  on  the 
BSAI  and  GOA  groundfish  fisheries 
(both  dated  April  19. 1991),  the  1992 
BSAI  total  allowable  catch 
specifications  (January  21, 1992),  and 
Amendment  18  to  the  BSAI  FMP  (March 
4. 1992);  and  (2)  the  informal 
consultations  conducted  regarding  the 
impacts  of  the  1992  GOA  total  allowable 
catch  specifications  (December  23. 

1991),  the  1993  BSAI  and  GOA  total 
allowable  catch  specifications  on  Steller 
sea  lions  (January  20, 1993,  and  January 
22, 1993,  respectively),  the  impacts  of 
the  1993  BSAI  and  GOA  groundfish 
fisheries  on  listed  species  of  salmon 
(April  21, 1993)  and  listed  species  of 
seahirds  (U.S.  Fish  and  Wildlife  Service, 
February  1, 1993).  Therefore,  NMFS  has 
determined  that  no  further  consultation, 
pursuant  to  section  7  of  the  ESA  is 
retired  for  adoption  of  this  rule. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  will  have  no  adverse  impacts  on 
marine  mammals. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  26. 1993. 

C.  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 


PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as. follows: 

Authority:  16  U.S.C.  1801  ef  seq. 

§672.2  [Amended] 

2.  In  §  672.2,  the  definition  of  Gulf  of 
Alaska  is  amended  by  revising  "fishery 
conservation  zone”  to  read  "EEZ.” 

3.  In  §  672.20,  a  new  paragraph  (e)(5) 
is  added  to  read  as  follow^ 

§  672.20  General  limitations. 

*  *  *  *  *  . 

(e)*  *  * 

(5)  No  vessel  fishing  for  groundfish  in 
the  Gulf  of  Alaska  may  have  on  board 
any  species  listed  in  paragraph  (e)(1)  of 
this  section  that  was  taken  in  waters 
seaward  of  the  Gulf  of  Alaska,  regardless 
of  whether  retention  of  such  species  was 
authorized  by  other  applicable  laws. 
***** 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  etseq. 

5.  In  §  675.20,  paragraph  (c)(5)  is 
added  to  read  as  follows: 

§675.20  General  limitations. 
***** 

(0*  ‘  • 

(5)  No  vessel  fishing  for  groundfish  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  may  have  on  board 
any  species  listed  in  paragraph  (c)(1)  of 
this  section  that  was  taken  in  waters 
seaward  of  that  management  area, 
regardless  of  whether  retention  of  such 
species  was  authorized  by  other 
applicable  laws. 

***** 

|FR  Doc.  93-21132  Filed  8-30-93;  3:45  am] 
BILUNG  CODE  3510-22-M 


Proposed  Rules 


Federal  Regiater 
Vol.  58,  No.  167 
Tuesday,  August  31,  1993 


45851 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuarxx  of  rules  tard  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportonity  to  participate  in  the 
rule  making  prior  to  thie  adoption  of  toe  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A;  Docket  No.  R-0808] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Proposed  Revisions 
Regarding  Limitations  on  Extensions 
of  Credit 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  Section  142  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  (FDICIA)  amends 
section  lOB  of  the  Federal  Reserve  Act 
(FRA)  in  order  to  discourage  advances, 
under  that  section,  to  undercapitalized 
and  critically  imdercapitalized 
depository  institutions.  The  Board 
proposes  to  implement  this  provision  by 
revising  its  rules  relating  to  the 
provision  of  Federal  Reserve  credit 
presently  contained  in  Regulation  A — 
Extensions  of  Credit  by  Federal  Reserve 
Banks. 

DATES:  Comments  must  be  received  by 
October  1, 1993. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0808,  may  be 
mailed  to  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  They  may  also  be  delivered 
to  the  guard  station  in  the  Eccles 
Building  Courtyard  on  20th  Street,  NW, 
(between  Constitution  Avenue  and  C 
Street,  NW.)  between  8:45  a.m.  and  5:15 
p.m.  weekdays.  Except  as  provided  in  § 
261.8  of  the  Board’s  Rules  Regarding  the 
Availability  of  Information  (12  CFR 
261.8),  comments  received  will  be 
available  for  inspection  and  cop}ring  by 
members  of  the  public  in  the  Freedom 
of  Information  Office,  room  B-1122  of 
the  Eccles  Building  between  9  a.m.  and 
5  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Manley 
Williams-Stander.  Legal  Assistant  (202/ 


736-5565),  Legal  Division;  or  Gary 
Gillum.  Senior  Economist  (202/452- 
3253),  or  Jim  Clouse,  Economist  (202/ 
452-3922),  Division  of  Monetary  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 

NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
142  of  FDICIA  (Title  I  of  Pub.  L.  102- 
242)  amended  section  lOB  of  the  FRA 
(12  U.S.C.  347b)  to  discourage  advances 
under  that  section  to  undercapitalized 
and  critically  undercapitalized 
depository  institutions  by  imposing 
liability  on  the  Board  for  certain  losses 
incurred  by  the  funds  administered  by 
the  Federal  Deposit  Insurance 
Corporation  (FTDIC).  Specifically,  the 
Board  incurs  limited  liability  for 
increased  losses  attributable  to  Federal 
Reserve  Bank  advances  under 
section  lOB  of  the  FRA  to  an 
undercapitalized  insured  depository 
institution  after  that  institution  has 
borrowed  for  60  days  in  any  120-day 
period.  The  60  days  may  be  extended 
for  additional  60-day  periods  with  a 
determination  by  the  Chairman  or  the 
head  of  the  appropriate  Federal  banking 
agency  that  the  institution  is  viable.  The 
Board  also  incurs  limited  liability  for 
increased  losses  attributable  to  section 
lOB  advances  to  a  critically 
undercapitalized  insured  depository 
institution  after  a  five-day  period 
beginning  on  the  day  the  institution 
becomes  critically  undercapitalized. 

The  Board’s  liability  for  these  increased 
losses  is  limited  to  the  lesser  of  the 
amount  of  the  loss  that  the  Board  or  a 
Federal  Reserve  Bank  would  have 
incurred  on  any  increases  in  the  amount 
of  advances  after  the  expiration  of  the 
applicable  lending  period  if  those 
advances  had  been  imsecured,  or  the 
amount  of  interest  received  on  the 
increased  amount  of  the  advances.  The 
Board  must  report  to  Congress  on  any 
such  liability  it  incairs. 

In  order  to  reflect  the  new  provisions 
of  section  lOB,  the  proposed  rule  makes 
several  substantive  changes  to 
Regulation  A.  It  also  incorporates  a 
number  of  technical  and  stylistic 
changes  to  update  and  clarify  the 
regulation.  The  principal  substantive 
changes  are: 


(1)  Placing  limitations  on  Federal 
Reserve  Bank  credit  to  undercapitalized 
and  critically  undercapitalized  insured 
depository  institutions: 

(2)  Describing  the  loss  calculations; 

(3)  Defining  undercapitalized  and 
critically  imdercapitalized  insured 
depository  institutions; 

(4)  Defining  viable,  as  it  applies  to  an 
undercapitalized  insured  depository 
institution;  and 

(5)  Providing  for  assessments  on  the 
Federal  Reserve  Banks  for  amounts  that 
the  Board  may  be  required  to  pay  the 
FDIC  under  section  142. 

Limitations  on  Availability 

Paragraphs  (a)  and  (b)  of  §  201.4  of  the 
propos^  rule  describe  the  limitations 
on  die  availability  of  Federal  Reserve 
Bank  credit  to  undercapitalized  and 
critically  undercapitalized  insured 
depository  institutions,  respectively. 
These  limitations  apply  not  only  to 
advances  under  section  lOB  of  the  FRA, 
which  permits  advances  secured  to  the 
satisfaction  of  the  Federal  Reserve  Bank 
and  which  is  the  only  type  of  advance 
to  which  section  142  applies,  but  also  to 
discoimt  window  credit  under  other 
sections  of  the  FRA,  such  as  sections 
13(2)  and  13(8),  that  are  not  expressly 
covered  by  section  142. 

In  the  case  of  an  undercapitalized 
insured  depository  institution,  the 
proposed  rule  provides  that  a  Federal 
Reserve  Bank  may  make  or  have 
outstanding  advances  to  or  discounts  for 
a  depository  institution  that  it  knows  to 
be  an  undercapitalized  insured 
depository  institution  only: 

(1)  If,  in  any  120-day  period,  the 
advances  or  discounts  are  not 
outstanding  for  more  than  60  days 
during  which  the  institution  is  an 
undercapitalized  insured  depository 
institution; 

(2)  During  the  60  days  after  the  receipt 
of  a  written  certification  of  viability 
horn  the  Chairman  of  the  Board  of 
Governors  or  the  head  of  the  appropriate 
Federal  banking  agency;  or 

(3)  After  consultation  with  the  Board 
of  Governors. 

In  the  case  of  a  critically 
undercapitalized  insured  depository 
institution,  the  proposed  rule  provides 
that  a  Federal  Reserve  Bank  may  make 
or  have  outstanding  advances  to  or 
discoimts  for  an  institution  that  it 
knows  lo  be  a  critically 
undercapitalized  insured  depository 
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institution  only  during  the  five-day 
period  beginning  on  the  date  the 
institution  became  a  critically 
imdercapitalized  insured  depository 
institution  or  after  consultation  with  the 
Board  of  Governors. 

In  each  case,  the  consultation 
requirement  generally  formalizes 
existing  practices  under  which  Federal 
Reserve  Bank  staff  discuss  significant 
advances  to  troubled  institutions  with 
the  Board  or  Boeud  staff.  It  also 
facilitates  Board  involvement  in 
discount  window  assistance  that  may 
exceed  the  section  142  limits  and  trigger 
Board  liability  and  a  reporting 
requirement.  This  requirement  does  not 
necessarily  contemplate  formal  Board 
consideration  of  each  extension  of 
credit.  In  many  cases,  the  requirement 
could  be  satisfied  through  a  discussion 
of  a  Federal  Reserve  Bank’s  plans  for 
dealing  with  a  particular  institution.  In 
addition,  the  Board  contemplates 
delegation  of  the  authority  to  conduct 
such  consultation  to  one  or  more 
members  of  the  Board  or  Board  staff  in 
order  to  facilitate  that  consultation. 

Even  with  a  broad  delegation, 
however,  there  could  be  situations  in 
which  it  would  be  difficult  or 
impossible  for  a  Federal  Reserve  Bank  to 
consult  with  the  Board’s  delegate  before 
extending  credit  that  could  exceed  the 
section  142  limits.  For  exeimple,  a 
Federal  Reserve  Bank  may  not  know 
that  an  institution  has  been  critically 
imdercapitalized  for  more  than  five  days 
or  may  only  learn  this  information  at  the 
time  that  the  lending  decision  arises. 

The  proposed  rule,  therefore,  provides 
that  in  unusual  circumstances  when 
prior  consultation  with  the  Board  is  not 
possible,  the  Federal  Reserve  Bank 
should  consult  with  the  Board  as  soon 
as  possible  after  the  extension  of  credit. 

The  Loss  Calculations 

The  proposed  rule  introduces  three 
new  definitions,  "liquidation  loss,’’ 
"increased  loss,"  and  "excess  loss," 
which  together  function  to  implement 
the  liability  provisions  of  section  142. 
The  term  "liquidation  loss"  refers  to  the 
amount  of  loss  that  the  FDIC  would 
have  incurred  if  it  had  liquidated  the 
depository  institution  at  a  particular 
point  in  time.  The  term  "increased  loss” 
refers  to  the  amount  of  the  FDIC’s  loss 
which  exceeds  the  liquidation  loss  due 
to  certain  advances  which  remain 
outstanding  or  to  new  advances  which 
are  made  after  time  the  FDIC  would 
have  liquidated  the  institution  under 
the  liquidation  loss  calculation.  The 
term  “excess  loss"  refers  to  the  amount 
of  the  increased  loss  for  which  the 


Board  is  liable  to  the  FDIC  xmder  section 
142. 

Capital  Category 

Under  section  142,  the  limitations  on 
access  to  Federal  Reserve  Bank  credit 
depend  in  part  on  the  capital  category — 
undercapitalized  or  critically 
undercapitalized — of  the  borrowing 
depository  institution.  These  categories 
are  defined  in  section  142  through 
reference  to  Federal  banking  agency 
ratings  and  through  reference  to  the 
Prompt  Corrective  Action  standards  in 
section  38  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act).  Section  38  of 
the  FDI  Act  largely  leaves  the  definition 
of  the  capital  categories  to  the  Federal 
banking  agencies  which  define  the 
categories  in  terms  of  capital  ratios  and 
link  changes  in  capital  categories  to 
specific  events  (including  the  date  that 
a  Call  Report  is  required  to  be  filed,  the 
delivery  of  an  exam  report,  or  the 
provision  of  written  notice  by  the 
appropriate  Federal  banking  agency). 

The  proposed  Regulation  A,  therefore, 
adopts  the  Prompt  Corrective  Action 
rules  establishing  capital  categories, 
including  the  provisions  defining  when 
the  categories  become  effective.  This 
approadh  avoids  linking  changes  in 
capital  categories  solely  to  day-to-day 
balance  sheet  fluctuations  that  would  be 
impossible  to  track,  is  relatively  simple, 
and  is  consistent  with  the  Prompt 
Corrective  Action  standards. 

The  proposed  rule  also  provides  that 
a  Federal  Reserve  Bank,  before 
extending  credit,  should  ascertain  if  an 
institution  is  an  undercapitalized 
insured  depository  institution  or  a 
critically  undercapitalized  insured 
depository  institution.  The  Board  is 
working  with  the  other  Federal  banking 
agencies  to  ensure  that  Federal  Reserve 
Banks  have  timely  information 
concerning  changes  in  institutions’ 
capital  categories. 

Viable 

Under  section  142,  a  Federal  Reserve 
Bank  may  extend  discount  window 
credit  to  an  undercapitalized  insured 
depository  institution  beyond  60  days  in 
a  120-day  period  if  the  head  of  the 
appropriate  Federal  banking  agency  or 
the  Chairman  of  the  Board  of  Governors, 
after  an  examination,  certifies  in  writing 
that  the  institution  is  viable.  An 
institution  is  viable  under  section  142  if, 
giving  due  regard  to  the  economic 
conditions  and  circumstances  in  the 
market  in  which  the  institution 
operates,  the  institution  is  not  critically 
undercapitalized,  is  not  expected  to 
become  critically  undercapitalized,  and 
is  not  expected  to  be  placed  in 


conservatorship  or  receivership.  This 
definition  not  only  permits  broad 
discretion  in  taking  economic  factors 
into  account,  but  also  allows  widely 
varying  levels  of  expectation  as  to 
whether  an  institution  will  become 
critically  undercapitalized  or  be  placed 
into  conservatorship  or  receivership. 

In  order  to  provide  some  guidance  to 
the  other  federal  banking  agencies  in 
making  viability  determinations,  tlie 
proposed  regulation  states  that  altliough 
there  are  a  variety  of  criteria  for 
determining  viability,  the  Board 
ordinarily  would  consider  an 
undercapitalized  institution  to  be  viable 
if  it  had  submitted  a  capital  restoration 
plan  as  required  under  Prompt 
Corrective  Action,  if  its  primary  federal 
regulator  had  accepted  the  plan,  and  if 
the  institution  is  complying  with  the 
plan. 

Assessment 

Under  section  142,  the  Board  is  liable 
to  the  FDIC  for  certain  losses  due  to 
Federal  Reserve  Bank  lending  to  an 
undercapitalized  or  critically 
undercapitalized  insured  depository 
institution  beyond  the  time  periods 
specified  in  that  section.  The  proposed 
regulation  provides  that  the  Board  will 
assess  the  Federal  Reserve  Banks  for  the 
amount  of  any  such  loss.  While  the 
proposed  regulation  does  not  specify  an 
assessment  formula,  the  Board  expects 
that  any  such  loss  would  assessed  on  all 
the  Federal  Reserve  Banks  on  a  pro  rata 
basis  rather  than  only  on  the  Federal 
Reserve  Bank  making  the  advance. 

Initial  Regulatory  Flexibility  Act 
Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601  et  seq.)  requires  an  agency 
publishing  a  proposed  rule  also  to 
publish  for  comment  an  initial 
regulatory  flexibility  analysis 
containing: 

(1)  A  description  of  the  reasons  why 
the  proposed  rule  is  being  considered: 

(2)  A  statement  of  the  objectives  of, 
and  legal  basis  for,  the  proposed  rule; 

(3)  A  description  of  tne  small  entities 
to  which  the  proposed  rule  would 
apply,  and  an  estimate  of  their  number, 
if  feasible; 

(4)  A  description  of  projected 
reporting,  recordkeeping,  and 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  will  be 
subject  to  the  requirements  and  the  type 
of  professional  skills  required  to  prepare 
the  reports  or  records; 

(5)  An  identification  of  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule;  and 
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(6)  A  discussion  of  significant 
alternatives  considered. 

Items  1  and  2  are  discussed  in  the 
Si^lementary  Information  above. 

The  proposed  rule  would  apply  to  all 
depository  institutions  insure  by  the 
FDIC,  regardless  of  size,  and  many  of 
these  depository  institutions  would  be 
considered  to  be  “small  entities.” 

The  regulation  does  not  impose  any 
recordkeeping  or  reporting 
requirements.  However,  an  institution, 
leuge  or  small,  seeking  an  advance  or 
discount  may  be  requested  to  provide 
information  in  its  possession  or  control 
concerning  its  capital  category.  Such 
information  may  include  copies  of  Cali 
Reports,  exam  results,  or 
communications  from  its  regulator.  No 
additional  professional  skills  will  be 
required  to  prepare  this  information. 

No  Federal  rules  will  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

The  Board  considered  several 
alternative  structures  in  developing  the 
proposed  rule.  For  example,  the  Board 
initially  considered  requiring  prior 
Board  authorization  for  any  advance  or 
discount  which  might  cause  liability  to 
the  Board.  Because  of  the  possibility  of 
emergency  situations  arising  late  in  the 
day  and  potential  operational 
difficulties  in  acquiring  prior  Board 
authorization,  the  proposed  rule 
requires  consultation  with  the  Board. 

List  of  Subjects  in  12  CFR  Part  201 

Bemks,  banking.  Credit. 

For  reasons  set  forth  in  the  preamble, 
the  Board  proposes  to  amend  12  CFR 
part  201  as  follows: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 

1.  The  authority  citation  for  part  201 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  343  et  seq.,  347a. 
347b.  347c.  347d.  348  et  seq.,  374,  374a  and 
461. 

2.  Sections  201.1  through  201.6  are 
revised  and  §§  201.7  through  201.9  are 
added  to  read  as  follows: 

§  201 .1  Auttiorfty,  scope  and  purpose. 

(a)  Authority  and  scope.  This  part  is 
issued  under  the  authority  of  sections 
lOA,  lOB,  13, 13A,  and  19  of  the  FRA 
(12  U.^.C.  347a,  347b,  343  et  seq.,  347c, 
348  et  seq.,  374,  374a,  and  461),  other 
provisions  of  the  FRA,  and  section  7(b) 
of  the  International  Banking  Act  of  1978 
(12  U.S.C.  347d)  and  relates  to 
extensions  of  credit  by  Federal  Reserve 
Banks  to  depository  institutions  and 
others. 

(b)  Purpose.  This  part  establishes 
rules  under  which  Federal  Reserve 


Banks  may  extend  credit  to  depository 
institutions  and  others.  Extending  cr^it 
to  depository  institutions  to 
accommodate  commerce,  industry,  and 
agriculture  is  a  principal  function  of 
Federal  Reserve  Banks.  While  open 
market  operations  are  the  primary 
means  of  affecting  the  overall  supply  of 
reserves,  the  lending  function  of  the 
Federal  Reserve  Banks  is  an  efiective 
method  of  supplying  reserves  to  meet 
the  particular  credit  needs  of  individual 
depository  institutions.  The  lending 
functions  of  the  Federal  Reserve  System 
are  conducted  with  due  regard  to  the 
basic  objectives  of  monetary  policy  and 
the  maintenance  of  a  sound  and  orderly 
financial  system. 

§  201 .2  Definitions. 

For  purpose  of  this  part,  the  following 
definitions  shall  apply: 

(a)  Appropriate  Federal  banking 
agency  has  the  same  meaning  as  in 
section  3  of  the  FDI  Act  (12  U.S.C 
1813(0^1). 

(b)  Critically  undercapitalized  insured 
depository  institution  means  any 
insured  depository  institution  as 
defined  in  section  3  of  the  FDI  Act  (12 
U.S.C.  1813(c)(2))  that  is  deemed  to  be 
critically  undercapitalized  under 
section  38  of  the  ^I  Act  (12  U.S.C. 

183 10(b)(1)(E))  and  the  implementing 
regulations. 

(c)  (1)  Depository  institution  means  an 
institution  that  maintains  reservable 
transaction  accounts  or  nonpersonal 
time  deposits  and  is: 

(i)  An  insured  bank  as  defined  in 
section  3  of  the  FDI  Act  (12  U.S.C. 
1813(h))  or  a  bank  which  is  eligible  to 
make  application  to  become  an  insured 
bank  under  section  5  of  such  Act  (12 
U.S.C.  1815); 

(ii)  A  mutual  savings  bank  as  defined 
in  section  3  of  the  FDI  Act  (12  U.S.C. 
1813(f))  or  a  bank  which  is  eligible  to 
make  application  to  become  an  insured 
bank  under  section  5  of  such  Act  (12 
U.S.C.  1815); 

(iii)  A  savings  bank  as  defined  in 
section  3  of  the  FDI  Act  (12  U.S.C. 
1813(g))  or  a  bank  which  is  eligible  to 
make  application  to  become  an  insured 
bank  under  section  5  of  such  Act  (12 
U.S.C.  1815); 

(iv)  An  insured  credit  union  as 
defined  in  section  101  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1752(7))  or 
a  credit  union  which  is  eligible  to  make 
application  to  become  an  insured  credit 
union  pursuant  to  section  201  of  such 
Act  (12  U.S.C  1781); 

(v)  A  member  as  defined  in  section  2 
of  the  Federal  Home  Loan  Bank  Act  (12 
U.S.C.  1422(4));  or 

(vi)  A  savings  association  as  defined 
in  section  3  of  the  FDI  Act  (12  U.S.C. 


1813(b))  which  is  an  insured ^lepository 
institution  as  defined  in  section  3  of  the 
Act  (12  U.S.C  1813(c)(2))  or  is  eligible 
to  apply  to  become  an  insured 
depository  institution  under  section  5  of 
the  Act  (12  U.S.C  1815(al). 

(2)  The  term  depository  institution 
does  not  include  a  financial  institution 
that  is  not  required  to  maintain  reserves 
under  Regulation  D  (part  204  of  this 
title)  because  it  is  organized  solely  to  do 
business  with  other  financial 
institutions,  is  owned  primarily  by  the 
financial  institutions  with  which  it  does 
business,  and  does  not  do  business  with 
the  general  public. 

(d)  Liquidation  loss  means  the  loss 
that  any  deposit  insurance  fund  in  the 
FDIC  would  have  incurred  if  the  FDIC 
had  liquidated  the  institution: 

(1)  In  the  case  of  an  undercapitalized 
insured  depository  institution,  as  of  the 
end  of  the  later  of: 

(1)  Sixty  days: 

(A)  In  any  120-day  period; 

(B)  During  which  the  institution  was 
an  undercapitalized  insured  depository 
institution;  and 

(C)  During  which  advances  or 
discormts  were  outstanding  to  the 
depository  institution  ficm  any  Federal 
Reserve  Bank;  or 

(ii)  The  60-day  period  following  the 
receipt  by  a  Federal  Reserve  Bank  of  a 
written  certification  from  the  Chairman 
of  the  Board  of  Governors  or  the  head 
of  the  appropriate  Federal  banking 
agency  that  the  institution  is  viable. 

(2)  in  the  case  of  a  critically 
undercapitalized  insured  depository 
institution,  as  of  the  end  of  the  5-day 
period  beginning  on  the  date  the 
institution  became  a  critically 
undercapitalized  insured  depository 
institution. 

(e)  Increased  loss  means  the  amount 
of  loss  to  any  deposit  insurance  fund  in 
the  FDIC  that  exceeds  the  liquidation 
loss  due  to: 

(1)  An  advance  under  section 
10B(l)(a)  of  the  FRA  that  is  outstanding 
to  an  undercapitalized  or  critically 
undercapitalized  insured  depository 
institution  without  payment  having 
been  demanded  as  of  the  end  of  the 
periods  specified  in  paragraphs  (d)(1) 
and  (2)  of  this  section;  or 

(2)  An  advance  under  section 
10B(l)(a)  of  the  Federal  Reserve  Act  that 
is  made  after  the  end  of  such  periods. 

(f)  Excess  loss  means  the  lesser  of  the 
increased  loss  or  that  portion  of  the 
increased  loss  equal  to  the  lesser  of: 

(1)  The  loss  the  Board  of  Governors  or 
any  Federal  Reserve  Bank  would  have 
incurred  on  the  amount  by  which 
advances  under  section  10B(l)(a)  exceed 
the  amount  of  advances  outstanding  at 
the  end  of  the  periods  specified  in 
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paragraphs  (d)(1)  and  (2)  of  this  section 
if  those  increased  advances  had  been 
unsecured;  or 

(2)  The  interest  received  on  the 
amount  by  which  the  advances  under 
section  10B(l)(a)  exceed  the  amoimt  of 
advances  outstanding,  if  any,  at  the  end 
of  the  periods  specified  in  paragraphs 
(d)(1)  and  (2)  of  this  section. 

(^  Transaction  account  and 
nonpersonal  time  deposit  have  the 
meanings  specified  in  Regulation  D 
(part  204  of  this  title). 

(h)  Undercapitalized  insured 
depository  institution  means  any 
insured  depository  institution  as 
defined  in  section  3  of  the  FDI  Act  (12 
U.S.C.  1813(c)(2))  that: 

(1)  Is  not  a  critically  undercapitalized 
insumd  depository  institution;  and 

(2)  (i)  Is  deemed  to  be 
undercapitalized  under  section  38  of  the 
FDI  Act  (12  U.S.C.  1831o(b)(l)(C))  and 
the  implementing  regulations;  or 

(ii)  Has  a  composite  CAMEL  rating  of 
5  under  the  Uniform  Financial 
Institutions  Rating  System  (or  an 
equivalent  rating  by  the  appropriate 
Federal  banking  agency  imder  a 
comparable  rating  system)  as  of  the  most 
recent  examination  of  such  institution. 

(i)  Viable,  with  respect  to  a  depository 
institution,  means  that  the  Board  of 
Governors  or  the  appropriate  Federal 
banking  agency  has  determined,  giving 
due  regard  to  the  economic  conditions 
and  circumstances  in  the  market  in 
which  the  institution  operates,  that  the 
institution  is  not  critically 
undercapitalized,  is  not  expected  to 
become  critically  undercapitalized,  and 
is  not  expected  to  be  placed  in 
conservatorship  or  receivership. 
Although  there  are  a  number  of  criteria 
that  may  be  used  to  determine  viability, 
the  Board  of  Governors  believes  that 
ordinarily  an  undercapitalized  insured 
depository  institution  is  viable  if  the 
appropriate  Federal  banking  agency  has 
accepted  a  capital  restoration  plan  for 
the  depository  institution  under  12 
U.S.C.  1831o(e)(2)  and  the  depository 
institution  is  complying  with  that  plan. 

f20U  Availability  and  terms. 

(a)  Adjustment  credit.  Federal  Reserve 
Banks  extend  adjustment  credit  on  a 
short-term  basis  to  depository 
institutions  to  assist  in  meeting 
temporary  requirements  for  funds  or  to 
cusUon  more  persistent  shortfalls  of 
funds  pending  an  orderly  adjustment  of 
a  borrowing  institution’s  assets  and 
liabilities.  Such  credit  generally  is 
available  only  for  appropriate  purposes 
and  after  reasonable  alternative  sources 
of  funds  have  been  fully  used,  including 
credit  firom  special  industry  lenders 
such  as  Federal  Home  Loan  Banks,  the 


National  Credit  Union  Administration’s 
Central  Liquidity  Facility,  and  corporate 
central  credit  unions.  Adjustment  credit 
is  usually  granted  at  the  basic  discount 
rate,  but  under  certain  circumstances  a 
special  rate  or  rates  above  the  basic 
discount  rate  may  be  applied. 

(b)  Seasonal  credit.  (Ij  Federal  • 
Reserve  Banks  extend  seasonal  credit  for 
periods  longer  than  those  permitted 
under  adjustment  credit  to  assist  smaller 
depository  institutions  in  meeting 
regular  needs  for  funds  arising  from  a 
combination  of  expected  patterns  of 
movement  in  their  deposits  and  loans. 
Seasonal  credit  is  available  only  if 
similar  assistance  is  not  available  from 
sp>ecial  industry  lenders. 

(2)  Seasonal  credit  is  ordinarily 
limited  to  the  amount  by  which  the 
depository  institution’s  seasonal  needs 
exceed  certain  percentages,  established 
by  the  Board  of  Governors,  of  the 
institution’s  average  total  deposits  in  the 
preceding  calendar  year.  Seasonal  credit 
is  available  if  the  F^eral  Reserve  Bank 
is  satisfied  that  the  institution’s 
qualifying  need  for  funds  is  seasonal 
and  will  persist  for  at  least  four  weeks. 
The  Board  may  establish  special  terms 
for  seasonal  credit  when  depository 
institutions  are  experiencing  unusual 
seasonal  demands  for  credit  in  a  period 
of  liquidity  strain.  To  the  extent 
practicable,  a  depository  institution 
should  arrange  in  advance  for  seasonal 
credit  for  the  full  period  during  which 
such  credit  is  expected  to  be  required. 

A  special  rate  or  rates  at  or  above  the 
basic  discount  rate  may  be  applied  to 
seasonal  credit. 

(c)  Extended  credit.  Federal  Reserve 
Banks  extend  credit  to  depository 
institutions  imder  extended  credit 
arrangements  where  similar  assistance 
is  not  reasonably  available  from  other 
sources,  including  special  industry 
lenders.  Such  credit  may  be  provided 
where  there  are  exceptional 
circumstances  or  practices  affecting  a 
particular  depository  institution 
including  sustained  deposit  drains, 
impaired  access  to  money  market  funds, 
or  sudden  deterioration  in  loan 
repayment  performance.  Extended 
credit  may  also  be  provided  to 
accommodate  the  needs  of  depository 
institutions,  including  those  with  longer 
term  asset  portfolios,  that  may  be 
experiencing  difficulties  adjusting  to 
changing  money  market  conditions  over 
a  longer  period,  particularly  at  times  of 
deposit  disintermediation.  A  special 
rate  or  rates  above  the  basic  discount 
rate  may  be  applied  to  extended  credit. 

(d)  Emergency  credit  for  others.  In 
unusual  and  exigent  circumstances,  a 
Federal  Reserve  Bank  may.  after 
consultation  with  the  Board  of 


Governors,  advance  credit  to 
individuals,  partnerships,  and 
corporations  that  are  not  depository 
institutions  if,  in  the  judgment  of  the 
Federal  Reserve  Bank,  credit  is  not 
available  from  other  sources  and  failure 
to  obtain  such  credit  would  adversely 
afreet  the  economy.  The  rate  applicable 
to  such  credit  will  be  above  the  highest 
rate  in  effect  for  advances  to  depository 
institutions.  Where  the  collateral  used 
to  secure  such  credit  consists  of  assets 
other  than  obligations  of,  or  fully 
guaranteed  as  to  principal  and  interest 
by,  the  United  States  or  an  agency 
thereof,  an  affirmative  vote  of  five  or 
more  members  of  the  Board  of 
Governors  is  required  before  credit  may 
be  extended. 

§  201 .4  Limitations  on  availability  and 
assessments. 

(a)  Advances  to  or  discounts  for 
undercapitalized  insured  depository 
institutions.  A  Federal  Reserve  Bank 
may  make  or  have  outstanding  advances 
to  or  discounts  for  a  depository 
institution  that  it  knows  to  be  an 
undercapitalized  insured  depository 
institution,  only: 

(1)  If,  in  any  120-day  period,  advances 
or  discounts  from  any  Federal  Reserve 
Bank  to  that  depository  institution  are 
not  outstanding  for  more  than  60  days 
during  which  the  institution  is  an 
undercapitalized  insured  depository 
institution;  or 

(2)  During  the  60  days  after  the  receipt 
of  a  written  certification  from  the 
Chairman  of  the  Board  of  Governors  or 
the  head  of  the  appropriate  Federal 
banking  agency  ffiat  the  borrowing 
depository  institution  is  viable;  or 

(3)  After  consultation  with  the  Board 
of  Governors.! 

(b)  Advances  to  or  discounts  for 
critically  undercapitalized  insured 
depository  institutions.  A  Federal 
Reserve  Bank  may  make  or  have 
outstanding  advances  to  or  discounts  for 
a  depository  institution  that  it  knows  to 
be  a  critically  undercapitalized  insured 
depository  institution  only; 

(1)  During  the  5-day  period  beginning 
on  the  date  the  institution  became  a 
critically  undercapitalized  insured 
depository  institution;  or 

(2)  After  consultation  with  the  Board 
of  Govemors.2 

(c)  Assessments.  The  Board  of  . 
Governors  will  assess  the  Federal 
Reserve  Banks  for  any  amount  that  it 
pays  to  the  FDIC  due  to  any  excess  loss. 


'  In  unusual  circumstances,  when  prior 
consultation  with  the  Board  is  not  possible,  a 
Federal  Reserve  Bank  should  consult  with  the 
Board  as  soon  as  possible  after  extending  credit  that 
requires  consultation  under  this  paragraph. 

2  See  footnote  1  in  §  201.4(a)(3). 
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(d)  Information.  Before  extending 
credit  a  Federal  Reserve  Bank  should 
ascertain  if  an  institution  is  an 
undercapitalized  insured  depository 
institution  or  a  critically 
undercapitalized  insur^  depository 
institution. 

§  201 .5  Advances  and  discounts. 

(a)  Federal  Reserve  Banks  may  lend  to 
depository  institutions  either  through 
advances  secured  by  acceptable 
collateral  or  through  the  discount  of 
certain  types  of  paper.  Credit  extended 
by  the  Federal  Reserve  Banks  generally 
t^es  the  form  of  an  advance. 

(b)  Federal  Reserve  Banks  may  make 
advances  to  any  depository  institution  if 
secured  to  the  satisfaction  of  the  Federal 
Reserve  Bank.  Satisfactory  collateral 
generally  includes  United  States 
government  and  Federal  agency 
securities,  and,  if  of  acceptable  quality, 
mortgage  notes  covering  1-4  family 
residences.  State  and  local  government 
securities,  and  business,  consumer  and 
other  customer  notes. 

(c)  If  a  Federal  Reserve  Bank 
concludes  that  a  depository  institution 
will  be  better  accommodated  by  the 
discount  of  paper  than  by  an  advance, 
it  may  discount  any  paper  endorsed  by 
the  depository  institution  that  meets  the 
requirements  specified  in  the  FRA. 

§201.6  General  requirements. 

(a)  Credit  for  capital  purposes. 

Federal  Reserve  credit  is  not  a  substitute 
for  capital. 

(b)  Compliance  with  law  and 
regulation.  All  credit  extended  under 
this  part  shall  comply  with  applicable 
requirements  of  law  and  of  this  part. 
Each  Federal  Reserve  Bank: 

(1)  Shall  keep  itself  informed  of  the 
general  character  and  amount  of  the 
loans  and  investments  of  depository 
institutions  with  a  view  to  ascertaining 
whether  undue  use  is  being  made  of 
depository  institution  credit  for  the 
speculative  c£uiying  of  or  trading  in 
securities,  real  estate,  or  commodities, 
or  for  any  other  purpose  inconsistent 
with  the  maintenance  of  sound  credit 
conditions;.and 

(2)  Shall  consider  such  information  in 
determining  whether  to  extend  credit. 

(c)  Information.  A  Federal  Reserve 
Bank  shall  require  any  information  it 
believes  appropriate  or  desirable  to 
insure  that  paper  tendered  as  collateral 
for  advances  or  for  discount  is 
acceptable  and  that  the  credit  provided 
is  us^  in  a  manner  consistent  with  this 
part. 

(d)  Indirect  credit  for  others.  No 
depository  institution  shall  act  as  the 
medium  or  agent  of  another  depository 
institution  in  receiving  Federal  Reserve 


credit  except  with  the  permission  of  the 
Federal  Reserve  Bank  extending  credit. 

§201.7  Branches  and  agencies.. 

Except  as  may  be  otherwise  provided, 
this  part  shall  be  applicable  to  United 
States  branches  and  agencies  of  foreign 
banks  subject  to  reserve  requirements 
under  Regulation  D  (12  CFR  part  204)  in 
the  same  manner  and  to  the  same  extent 
as  depository  institutions. 

§201.8  Federal  Intermedtate  Credit  Banks. 

A  Federal  Reserve  Bank  may  discount 
for  any  Federal  Intermediate  Credit 
Bank  agricultural  paper  or  notes  payable 
to  and  bearing  the  endorsement  of  the 
Federal  Intermediate  Credit  Bank  that 
cover  loans  or  advances  made  under 
subsections  (a)  and  (b)  of  section  2.3  of 
the  Farm  Cr^it  Act  of  1971  (12  U.S.C. 
2074)  and  that  are  secured  by  paper 
eligible  for  discount  by  Federal  Reserve 
Banks.  Any  paper  so  discounted  shall 
have  a  period  remaining  to  maturity  at 
the  time  of  discoimt  of  not  more  than 
nine  months. 

§  201 .9  No  obligation  to  make  advances  or 
discounts. 

A  Federal  Reserve  Bank  shall  have  no 
obligation  to  make,  increase,  renew,  or 
extend  any  advance  or  discount  to  any 
depository  institution. 

3.  In  §§  201.108  and  201.109, 
footnotes  1,  la,  2,  and  3  are  redesignated 
as  footnotes  3,  4, 5,  and  6,  respectively. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  20, 1993. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-20666  Filed  8-30-93;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123 

Disaster — Physical  Disaster  and 
Economic  Injury  Loans 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
redefine  a  “major  source  of 
emplo3nnent’'  (MSE)  to  mean  a  concern 
which  has  one  or  more  locations  in  the 
Disaster  Area  which,  individually  or  in 
the  aggregate,  employed  at  least  10 
percent  of  the  work  force  of  the 
commuting  area  of  a  community  located 
within  the  Disaster  Area,  not  including 
any  area  more  than  50  miles  away  from 
the  community;  or  employed  at  least  10 
percent  of  the  work  force  in  an  industry 
within  the  Disaster  Area  and  also 
employed  a  certain  minimummumber  of 


people  in  the  Disaster  Area;  or 
employed  at  least  1,000  people  in  the 
Disaster  Area. 

Under  this  proposed  rule,  loans  in 
excess  of  $1.5  million  would  be 
available  only  to  those  MSEs  which 
have  one  or  more  locations  in  the 
Disaster  Area  which  are  out  of  business 
or  in  imminent  danger  of  going  out  of 
business  as  a  result  of  a  disaster  and 
only  if  the  loan  would  be  necessary  to 
avoid  substantial  unemployment  in  the 
Disaster  Area. 

This  proposed  rule  also  conforms  the 
regulations  to  reflect  the  higher  disaster 
loan  limit  for  businesses  established  by 
Public  Law  103-75,  Emergency 
Supplemental  Appropriations  for  Flood 
Relief. 

DATES:  Written  comments  must  be 
received  on  or  before  September  30, 
1993. 

ADDRESSES:  Comments  may  be  sent  to 
Bernard  Kulik,  Assistant  Administrator 
for  Disaster  Assistance,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW.,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Assistant  Administrator 
for  Disaster  Assistance,  (202)  205-6734. 
SUPPLEMENTARY  INFORMATION:  As 
amended  by  Public  Law  103-75, 
enacted  on  August  12, 1993,  the  Small 
Business  Act  (the  Act)  limits  the  total 
amoimt  of  disaster  assistance  a  business 
borrower  may  receive  from  the  Small 
Business  Administration  (SBA)  in 
connection  with  any  one  disaster 
commencing  on  or  after  April  1, 1993, 
to  $1.5  million  unless  the  borrower  is  a 
major  source  of  employment  in  the 
Disaster  Area  and  SBA,  in  its  discretion, 
waives  the  $1.5  million  limitation.  15 
U.S.C.  636(c)(6).  The  Act  does  not 
provide  a  definition  for  “major  source  of 
employment”. 

In  its  present  regulations,  SBA  defines 
“major  source  of  employment”  to  mean 
a  concern  which  satisfies  one  of  three 
tests,  summarized  as  follows: 

(a)  Employment  of  at  least  10  percent 
of  the  entire  work  force  of  a 
geographically  identifiable  community 
no  larger  than  a  county; 

(b)  Employment  of  at  least  10  percent 
of  the  work  force  in  an  industry  in  the 
Disaster  Area;  or 

(c)  Employment  of  at  least  1,000 
persons  in  the  Disaster  Area.  (13  CFR 
123.3) 

This  proposed  rule  would  revise  all 
three  tests  to  more  accurately  reflect 
SBA’s  understanding  of  the  nature  of  a 
true  major  source  of  employment.  The 
first  test  (clause  (a)  of  the  definition) 
would  be  changed  to  require 
employment  of  at  least  10  percent  of  the 
entire  work  force  of  the  commuting  area 
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of  a  geographically  identifiable 
community  no  larger  than  a  county. 
Under  the  first  test  in  the  present 
regulation,  SBA  has  limit^  its  analysis 
to  the  work  force  residing  in  the 
community  itself.  This  analysis  is 
incomplete  when,  as  is  common  today, 
a  significant  portion  of  a  community’s 
work  force  resides  in  the  community’s 
subuirbs  or  across  state  lines.  If  a 
concern  is  to  qualify  as  a  major  source 
of  employment  by  virtue  of  the 
percentage  of  a  community’s  work  force 
it  employs,  the  true  work  force  available 
to  the  community  must  be  the  relevant 
base.  SBA  believes  that  the  true  work 
force  available  to  a  community  may  be 
found  only  by  disregarding  city  and 
state  boundaries  and  considering 
instead  the  working  population  of  the 
commuting  area  of  the  community. 

Under  the  proposed  regulation,  the 
determination  of  an  actual  “commuting 
area’’  for  any  given  community  within 
a  Disaster  Aj^  would  be  made  by  SBA 
on  a  case-by*case  basis  at  the  time  of  a 
concern’s  application  for  major  source 
of  employment  status.  The  “commuting 
area”  would  ordinarily  include  the 
community  itself,  plus  those 
geographic^ly  identifiable  areas  from 
which  significant  numbers  of  people 
commute  to  the  community  for 
employment.  However,  the  proposed 
rule  provides  that  in  no  event  would  the 
“commuting  area’’  include  any  area 
located  more  than  50  miles  from  the 
commimity  itself. 

This  proposed  rule  would  also  amend 
the  second  alternative  test  for  MSB 
status  (clause  (b)  of  the  definition)  by 
reqmring  that  a  concern  employing  at 
least  10  percent  of  the  work  force  in  an 
industry  within  the  Disaster  Area  also 
employ  a  certain  minimum  number  of 
employees  in  order  to  qualify  as  a  major 
source  of  employment.  In  the  case  of  a 
manufacturing  concern,  the  minimum 
number  of  employees  would  be  150;  for 
a  non-manufacturing  concern,  the 
minimxim  number  would  be  50. 

This  proposed  revision  is  necessary 
because  certain  industries  may,  in  the 
aggregate,  employ  only  a  small  number 
of  people  in  the  Disaster  Area.  Yet 
imder  the  present  regulation,  a  business 
in  one  of  those  industries  would  be 
considered  a  major  source  of 
employment  for  purposes  of  SBA’s 
disaster  assistance  if  it  employed  just  10 
percent  of  that  small  numter  of  people. 
SBA  does  not  believe  that  special 
treatment  (i.e.,  larger  loans)  should  be 
available  to  very  small  employers  just  to 
help  preserve  the  existence  of  an 
industry.  Rather,  the  larger  disaster 
loans  for  which  major  sources  of 
employment  are  potentially  eligible  are 


intended  to  ensure  that  larger  numbers 
of  jobs  are  preserved. 

SBA  has  utilized  certain  census  data 
to  determine  the  minimum  numbers  of 
employees  that  businesses  will  be 
required  to  employ  under  the  second 
alternative  test.  SBA  has  determined 
that  non-manufacturing  concerns  with 
at  least  50  employees  and 
manufacturing  concerns  with  at  least 
150  employees  are  concerns  of 
significant  size  in  the  majority  of 
counties  in  this  country.  Accordingly, 
SBA  believes  it  is  reasonable  and 
appropriate  to  narrow  the  second  part  of 
the  major  source  of  employment 
definition  to  concerns  that  can  meet 
these  minimum  levels  of  employment. 

This  proposed  rule  would  also  make 
a  technical  revision  to  the  third  test  for 
MSB  status.  The  revision  would  clarify 
that  in  order  to  qualify  as  an  MSB  under 
clause  (c)  of  the  definition,  the  applicant 
must  employ  1,000  persons  in  the 
Disaster  Area.This  should  make  clear 
that  a  concern  located  ip  the  Disaster 
Area  which  employs  thousands  of 
people  nationwide  but  fewer  than  1,000 
in  the  Disaster  Area  does  not  qualify  as 
an  MSB  under  clause  (c)  of  the 
definition. 

This  propo.sed  rule  would  also  make 
clear  that,  under  all  three  tests,  a 
business  concern’s  qualification  as  an 
MSB  is  based  on  its  employment  figures 
in  the  Disaster  Area.  In  that  regard,  the 
business  concern  may  aggregate 
employment  levels  at  separate  locations 
in  the  Disaster  Area,  including  tliose  of 
its  affiliates  (as  defined  in  part  121), 
provided  that  the  employees  are  located 
in  the  Disaster  Area. 

It  should  be  emphasized  that 
qualification  of  a  concern  as  a  major 
source  of  employment  does  not  mean 
that  such  concern  is  automatically 
eligible  for  disaster  assistance  in  excess 
of  $1.5  million.  SBA  has  the  authority 
to  waive  the  $1.5  million  limitation  for 
a  major  source  of  employment,  but  is 
not  required  to  do  so.  Under  this 
proposed  rule,  SBA  is  planning  to  limit 
its  issuance  of  a  waiver  to  those 
circumstances  where  the  damaged 
location(s)  of  the  major  source  of 
employment  is/are  out  of  business  or  in 
imminent  danger  of  going  out  of 
business  as  a  result  of  the  disaster  and 
the  large  loan  is  necessary  to  permit  the 
location  (s)  to  reopen  or  stay  open  in 
order  to  avoid  substantial 
unemployment  in  the  Disaster  Area. 

This  policy  is  consistent  with  the 
original  grant  of  authority  to  SBA  to 
make  loans  to  MSBs  found  in  Public 
Law  91-606,  the  Disaster  Relief  Act  of 
1970.  That  legislation  authorized  SBA  to 
make  a  loan  to  any  major  source  of 
employmbnt  “which  is  no  longer  in 


substantial  operation  as  a  result  of  [a) 
disaster’’,  such  loan  to  be  in  an  amount 
“necessary  to  enable  such  enterprise  to 
resume  operation  in  order  to  assist  in 
restoring  the  economic  viability  of  the 
disaster  area’’.  Public  Law  91-606, 
Section  237(a).  While  this  provision  has 
been  superseded  by  Section  7(c)(6)  of 
the  Act,  it  nevertheless  provides  insight 
into  Congress’  original  intent  in 
allowing  for  very  large  loans  to  major 
sources  of  employment.  SBA  agrees 
with  Congress’  original  intent  that  such 
loans  should  only  be  available  to  restore 
the  economic  viability  of  a  Disaster 
Area.  Therefore,  SBA’s  waiver  should 
only  be  granted  where  the  waiver  is 
necessary  to  permit  an  MSB  to  reopen 
or  keep  open  one  or  more  location(s) 
which  employ  large  numbers  of  people 
in  the  Disaster  Area. 

If  a  concern  aggregates  the 
employment  levels  of  separate  locations 
(its  own  or  its  affiliates)  in  order  to 
qualify  as  a  major  source  of 
employment,  under  this  proposal  SBA 
would  require  such  locations  to  be  out 
of  business  or  in  imminent  danger  of 
going  out  of  business  before  a  waiver 
will  be  considered. 

Remaining  unchanged  is  the 
requirement  that  a  major  source  of 
employment  have  used  all  of  its  own 
funds  and  all  available  Credit  Blsewhere 
before  SBA  will  consider  a  waiver  of  the 
$1.5  million  limitation  (13  CFR  123.28). 
Regardless  of  whether  a  concern 
aggregates  its  employment  levels  with 
those  of  its  affiliates  in  order  to  qualify 
as  an  MSB,  SBA’s  practice  has  been  to 
consider  the  Credit  Blsewhere  available 
to  a  concern’s  affiliates  as  Credit 
Blsewhere  available  to  the  concern 
itself.  This  practice  will  continue 
unchanged. 

SBA  understands  that  this  proposed 
rule,  if  adopted,  would  tighten  the 
criteria  for  MSB  status  and  reduce  the 
number  of  companies  that  could  so 
qualify.  In  practice,  SBA  has  received 
very  few  requests  for  MSB  status  under 
the  current  rule.  It  is  not  expected  that 
this  proposed  rule  would  produce  a 
significant  change  in  the  number  of 
companies  eligible  for  or  requesting 
such  status.  SBA  believes  the  changes  to 
the  current  regulation  are  necessary  and 
warranted  for  the  reasons  discussed 
above.  Furthermore,  it  should  be 
emphasized  that  those  funds  for  which 
a  company  might  have  been  eligible 
under  the  present  regulation,  but  not 
under  the  proposed  regulation,  would 
now  be  available  to  assist  other  needy 
disaster  victims. 

In  addition  to  the  proposed  regulatory 
changes  discussed  above,  SBA  is  also 
proposing  to  conform  the  relevant 
regulatory  sections  to  reflect  the 
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increase  in  the  disaster  loan  limitation 
for  businesses  from  $500,000  to  $1.5 
million,  as  established  by  Public  Law 
103-75.  The  $1.5  million  limit  is 
effective  for  all  disasters  commencing 
on  or  after  April  1, 1993. 

Compliance  With  Executive  Orders 
12291, 12612  and  12778,  and  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

SBA  certifies  that  this  proposed  rule, 
if  adopted,  would  be  a  nonmajor  rule  for 
purposes  of  E.0. 12291  and,  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
for  the  following  reasons; 

1.  It  would  not  result  in  an  annual 
economic  effect  of  $100  million  or  more. 
Over  the  past  ten  years,  an  average  of 
only  sixty  (60)  disaster  loans  per  year 
have  been  at  the  $500,000  level.  If  the 
loan  limit  during  that  period  had  been 
$1.5  million  instead  of  $500,000,  SBA 
estimates  that  the  average  loan  size  for 
those  borrowers  would  have  been 
approximately  $750,000.  Thus,  based  on 
historical  averages,  SBA  estimates  the 
annual  economic  effect  of  the  increased 
statutory  disaster  loan  limit  as 
implemented  by  this  proposed  rule  to  be 
approximately  $250,000  times  60,  or 
$15  million.  The  annual  economic  effect 
of  the  other  proposed  changes  to  the 
major  source  of  employment  regulations 
is  expected  to  be  insignificant.  Given 
the  higher  disaster  loan  limit,  it  is 
anticipated  that  very  few  companies 
will  henceforth  need  to  qualify  as  major 
sources  of  employment  in  order  to 
obtain  sufficient  disaster  assistance. 

'  2.  It  would  not  result  in  a  major 
increase  in  costs  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

3.  It  would  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  businesses  to  compete  with 
foreign-based  businesses  in  the 
domestic  or  export  markets. 

Executive  Order  12612 

SBA  certifies  that  this  proposed  rule, 
if  adopted,  would  have  no  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
'accordance  with  Executive  Order  12612. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.,  ch.  35,  SBA 


hereby  certifies  that  this  proposed  rule, 
if  adopted,  would  impose  no  new 
reporting  or  recordkeeping 
requirements. 

Executive  Order  12778 

SBA  certifies  that  this  proposed  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  E.0. 12778. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs/ 
business.  Small  businesses. 

For  the  reasons  set  forth  above,  part 
123  of  title  13,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows; 

PART  123— [AMENDED] 

1.  The  authority  citation  for  part  123 
is  revised  to  read  as  follows; 

Authority:  Sections  5(b)(6),  7  (b),  (c),  (f)  of 
the  Small  Business  Act,  15  U.S.C.  634(b)(6), 
636  (b),  (c),  (f):  Pub.  L.  102-395, 106  Stat. 
1828, 1864;  and  Pub.  L.  103-75, 107  Stat. 

739. 

2.  Section  123.3  is  amended  by 
revising  the  definition  of  "Major  Source 
of  Employment”  to  read  as  follows; 

§123.3  Definitions 
***** 

Major  Source  of  Employment:  (a)  A 
concern  which  has  one  or  more 
locations  in  the  Disaster  Area  which, 
individually  or  in  the  aggregate: 

(1)  employed  10  percent  or  more  of 
the  entire  work  force  of  the  commuting 
area  of  a  geographically  identifiable 
community,  no  larger  than  a  county; 
provided  that  the  commuting  area  shall 
not  extend  more  than  50  miles  irom 
such  community;  or 

(2)  employed  10  percent  or  more  of 
the  work  force  in  an  industry  within  the 
Disaster  Area  and,  if  the  concern  is  a 
non-manufacturing  concern,  employed 
no  less  than  50  employees  in  the 
Disaster  Area  or,  if  the  concern  is  a 
manufacturing  concern,  employed  no 
less  than  150  employees  in  the  Disaster 
Area;  or 

(3)  employed  no  less  than  1,000 
employees  within  the  Disaster  Area. 

(b)  For  disasters  commencing  on  or 
after  October  1, 1983,  employees  of 
concerns  sharing  common  business 
premises  shall  be  aggregated  to 
determine  major  source  of  employment 
status  for  a  non-profit  applicant  owning 
such  premises. 

***** 

3.  Section  123.24  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


1 12324  Conditions  affecting  all  physical 
disaster  loans. 

(a)  Amount.  The  amount  of  a  loan  is 
limited  to  the  Eligible  Physical  Loss 
sustained  and  amounts  permitted  imder 
paragraphs  (f),  (g),  (h),  (i),  and  (j)  of  this 
section.  In  no  event  may  the  total 
amount  of  SBA’s  share  outstanding  and 
committed  to  a  borrower,  together  with 
its  affiliates  as  defined  in  part  121  of 
this  chapter,  resulting  firom  a  single 
Disaster,  exceed  $1.5  million,  except  as 
permitted  in  §  123.28  (Major  employer) 
and  limited  by  §  123.25  (Homeowners). 
SBA’s  share  of  an  imme^ate 
participation  in  or  guaranty  of  a  loan 
under  this  part  may  not  exceed  90 
percent  of  &e  sum  of  the  unpaid 
principal  and  accrued  interest. 
***** 

4.  Section  123.26  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§123.26  Special  conditions — Business 
loans. 

(a)  Limits.  Disaster  business  loans  (for 
the  aggregate  of  physical  disaster  and 
economic  injury  loans)  are  limited  by 
statute  to  a  ceiling  of  $1.5  million  per 
applicant  for  SBA’s  share  in  any  one 
disaster  commencing  on  or  after  April  1, 
1993,  for  direct,  immediate 
participation,  or  the  guaranteed  portion 
of  guaranteed  loans,  unless  the 
Administration  finds  that  an  applicant 
is  a  Major  Source  of  Employment  (as 
defined  in  §  123.3)  in  the  Disaster  Area, 
and  the  Administration  waives  the  $1.5 
million  limitation.  *  *  * 
***** 

5.  Section  123.28  is  revised  to  read  as 
follows; 

§  123.28  Loans  to  major  aources  of 
employment 

Loans  to  Major  Sources  of 
Employment  (as  defined  §  123.3)  shall 
be  made  under  the  authority  of  the 
Small  Business  Act  and  the  provisions 
of  this  part.  In  such  cases,  the 
Administration,  in  its  discretion,  may 
waive  the  $1.5  million  limitation  of 
§  123.26(a)  if: 

(a)  the  damaged  location(s)  of  the 
Major  Source  of  Employment  is/are  out 
of  business  or  in  imminent  danger  of 
going  out  of  business  as  a  result  of  the 
disaster  and  the  waiver  is  necessary  to 
permit  such  location(s)  to  reopen  or  stay 
open  in  order  to  avoid  substantial 
unemployment  in  the  Disaster  Area,  and 

(b)  ^e  applicant  concern  has  used  all 
funds  from  its  own  resources  and  all 
available  Credit  Elsewhere  (see  §  123.3) 
to  alleviate  the  physical  damage  and/or 
economic  injury  sustained  plus  eligible 
refinancing. 
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6.  Section  123.41  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§123.41  Qanarai  provisions. 
***** 

(e)  Loan  amount.  Loans  under  this 
subpart  may  be  approved  in  addition  to  ■ 
any  disaster  loan  under  subpart  B; 
Provided,  however,  that  the  aggregate 
amoiuit  of  these  loans  to  a  single 
applicant,  together  with  its  affiliates  as 
defined  in  part  121  of  this  chapter,  in  a 
single  disaster  shall  not  exceed  $1.5 
million,  unless  the  applicant  qualifies  as 
a  Major  Source  of  Employment  (see 
§  123.3)  and  satisfies  the  conditions  in 
§  123.28  of  this  part. 
***** 

Dated:  August  20, 1993. 

Erskine  B.  Bowles, 

Adminsitrator. 

(FR  Doc  93-21113  Filed  6-30-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPai139 
[Oodwt  No.  93-SW-12-AD] 

Airworthiness  Directives;  Beil 
Helicopter  Textron,  Inc.  Model  21 4B, 
214B-1,  and  214ST  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
214B  and  214B-1  helicopters,  that 
currently  establishes  a  mandatory 
retirement  life  for  the  main  transmission 
upper  planetary  carrier  (carrier).  This 
action  would  require  changing  the 
retirement  life  for  the  carrier  from  flight 
hours  to  high-power  events,  removing 
the  2,500  hours’  time-in-service 
magnetic  particle  inspection  (MPI)  for 
the  carrier,  and  making  the 
requirements  applicable  to  the  Model 
214ST  as  well  as  the  Model  21 4B  and 
214B-1  helicopters.  This  proposal  is 
prompted  by  the  manufacturer’s 
analysis  and  retesting  that  has  shown 
that  the  carrier  is  sensitive  to  high- 
power  events.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  carrier  that  could 
result  in  failure  of  the  main 
transmission  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
November  1, 1993. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  93-SW-12-AD,  4400 
Blue  Mound  Road,  bldg.  3B,  room  158, 
Fort  Worth,  Texas  76106.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Rotorcrau  Directorate,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas  76106, 
telephone  (817)  624-5177,  (fax)  (817) 
740-3394. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
bo  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-SW-12-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-SW-12-AD,  4400  Blue  Mound  Road, 
bldg.  3B,  room  158,  Fort  Worth,  Texas 
76106. 

Discussion 

On  April  6, 1992,  the  FAA  issued  AD 
92-09-06,  Amendment  39-8234,  (57  FR 


31431,  July  16, 1992),  to  establish  a 
mandatory  retirement  life  for  the  main 
transmission  upper  planetary  carrier 
(carrier),  part  numbers  (P/N)  214-040- 
077-007  and  214-040-077-101,  and  to 
require  the  use  of  special  life  reduction 
factors  for  operators  using  these  aircraft 
for  external  load  operations.  That  AD 
also  required  a  2,500  hours’  time-in¬ 
service  magnetic  particle  inspection 
(MPI).  That  action  was  prompted  by 
testing  end  analysis  by  the  manufactiirer 
that  showed  this  part  is  sensitive  to 
high-power  events.  The  requirements  of 
that  AD  are  intended  to  prevent  fatigue 
failure  of  the  carrier  as  a  result  of 
frequent  high-power  events,  such  as 
take-offs  and  external  load  lifts,  that 
could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  provided  an  improved 
method  of  maintaining  the  service  life  of 
the  carrier  using  high-power  events 
instead  of  hours  of  operation.  The  FAA 
has  determined  that  this  alternate 
method  of  maintaining  the  service  life  is 
simpler  and  more  accurate,  and 
therefore  proposes  that  it  be 
implemented.  High-power  events  are 
takeoffs  (at  any  gross  weight)  and 
external  load  lifts.  Additionally,  the 
FAA  proposes  that  this  AD  be  made 
applicable  to  the  Model  214ST,  which 
was  not  included  in  the  previous  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-09-06  to  establish  a 
mandatory  retirement  life  for  the  carrier 
in  terms  of  high-power  events  and  to 
provide  a  more  accurate  and  simpler 
method  of  maintaining  the  service  life  of 
the  carrier  using  high-power  events 
instead  of  hours  of  operation.  This 
proposed  AD  would  also  apply  to  the 
Model  214ST  that  is  equipped  with  the 
affected  carrier  and  is  also  used  for 
external  load  operations.  'This  proposal 
would  also  eliminate  the  2,500  hours’ 
time-in-service  MPI  required  by  the 
previous  AD. 

The  FAA  estimates  that  170 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  32  work 
hours  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $28,966  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $870,570, 
assuming  inspection  and  modification 
of  one-sixth  of  the  fleet  is  required  each 
year. 
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The  regulations  proposed  herein 
would  not  have  substantial  direct  eHects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepaid  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Elocket 
at  the  location  provided  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8231  (57  FR 
31431,  July  16, 1992),  and  by  ad^ng  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bell  Helicopter  Textron,  Inc.:  Docket  No.  93- 
SW-12-AD.  Supersedes  AD  92-09-06, 
Amendment  39-8231,  Docket  No.  91- 
ASW-19. 

Applicability:  Model  214B,  214B-1,  and 
214ST  helicopters,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  main 
transmission  upper  planetary  carrier  (carrier), 
part  numbers  (P/N)  214-040-077-007  and 
214-040-077-101,  as  a  result  of  frequent 


takeoffs  and  external  load  lifts  (high-power 
events),  that  could  result  in  failure  of  the 
main  transmission  and  subsequent  loss  of 
control  of  the  helicopter,  accxHnplish  the 
following: 

(a)  Within  the  next  25  hours'  time-in- 
service  after  the  effective  date  of  this  AD, 
accomplish  the  following: 

(1)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  carrier. 

(2)  Determine  the  actual  time-in-service  of 
the  carrier  from  maintenance  records,  if 
possible.  If  the  actual  time-in-service  cannot 
be  determined,  use  a  time-in-service  of  900 
hours  per  year.  Prorate  the  hours  for  a  partial 
year. 

(3)  For  Model  214B  and  214B-1 
helicopters,  determine  and  record  the 
accumulated  high-power  events  on  the 
carrier  as  follows: 

(i)  If  the  number  of  high-power  events  is 
unknown,  assign  12  high-power  events  for 
each  hour  time-in-service  obtained  in 
paragraph  (a)(2). 

(ii)  If  the  number  of  high-power  events  is 
known,  divide  that  number  by  2  and  record 
the  resulting  number  as  the  total 
accumulated  high-power  events. 

(4)  For  Model  214ST  helicopters, 
determine  and  record  the  accumulated  high- 
power  events  on  the  carrier  as  follows: 

(i)  If  the  number  of  high-power  events  is 
unknown,  assign  11  hi^-power  events  for 
each  hour  time-in-service  obtained  in 
paragraph  (a)(2). 

(ii)  If  the  number  of  high-power  events  is 
known,  record  that  number  as  the  total 
accumulated  high-power  events. 

(b)  After  the  effective  date  of  this  AD, 
continue  to  record  high-power  events.  For 
Model  214B  and  214B-1  helicopters,  divide 
the  number  of  events  as  they  occur  by  2  and 
add  the  resulting  number  to  the  previously 
recorded  srun;  for  Model  214ST  helicopters, 
add  the  events  as  they  occur  to  the 
previously  recorded  sum. 

(c)  Remove  the  carriers  from  further  service 
in  accordance  with  the  following; 

(1)  For  carriers  with  59,400  or  more  high- 
power  events  on  the  effective  date  of  this  AD, 
remove  the  carrier  firom  service  on  or  before 
the  accumulation  of  an  additional  600  high- 
power  events. 

(2)  For  carriers.with  less  than  59,400  high- 
power  events  on  the  effective  date  of  this  AD, 
remove  the  affected  carrier  from  service  on  or 
before  attaining  60,000  high-power  events. 
This  paragraph  revises  the  helicopter 
Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  a  new 
service  life  for  the  carrier. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager. 
Rotorcraft  Certification  Office,  FAA, 
Southwest  Region,  Rotorcraft  Directorate, 

Fort  Worth,  Texas.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance*Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frnm  the  Manager  of  the  Rotorcraft 
Certification  Office. 


(d)  Special  flight  permits  may  be  issued  in 
acra^ance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  July  29, 
1993. 

Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  93-21102  Filed  6-30-93;  8:45  am) 


AirworthIneM  DirectivM;  Sikorsky 
AircrafI  Model  S-58T  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Sikorsky 
Aircraft  Model  S>-58T  series  helicopters, 
that  currently  requires  a  one-time 
inspection  of  the  engine  combining  gear 
box  and  angle  gear  ^x  drive  shaft 
assembly  (^ve  shaft  assembly)  for 
cracks  and  loose  balance  weights.  This 
action  would  require  an  initial  and 
repetitive  visual  and  fluorescent 
penetrant  inspections  of  the  drive  shaft 
assembly  for  cracks  and  improperly 
installed  rivets.  This  proposal  is 
prompted  by  three  reported  incidents  of 
loose  or  missing  drive  shaft  assembly 
balance  weights  and  two  reported 
incidents  of  fatigue  cracks  on  the  drive 
shaft  asrambly  near  tlie  balance  weight 
rivet  hole.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  drive  shaft  assembly  that 
could  result  in  loss  of  power  to  the  main 
rotor  system,  and  a  subsequent  forced 
landing  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
November  1, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-SW-07-AD,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 
76106.  Comments  may  be  inspected  at 
this  location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  finm 
Sikorsl^  Aircraft  Division,  United 
Technologies  Corporation,  North  Main 
Street,  Stratford,  Connecticut  06601. 
This  information  may  be  examined  at 
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the  FAA,  Office  of  the  Assistant  Chief 
Counsel,  4400  Blue  Mound  Road,  bldg. 
3B,  room  158,  Fort  Worth,  Texas  76106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Airc^ft  Certification  Office,  FAA, 

Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Burlington, 
Ma^chusetts  01803,  telephone  (617) 
238-7155,  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-SW-07-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-SW-07-AD,  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76106. 

Diacusaion 

On  April  25, 1990,  the  FAA  issued 
AD  90-10-02,  Amendment  39-6590  (55 
FR 18305,  May  2, 1990),  to  require  a 
one-time  inspection  of  the  engine 
combining  gear  box  and  angle  gear  box 
drive  shaft  assembly  (drive  shaft 
assembly),  part  number  (P/N)  58350- 
10030-G45,  for  cracks  and  loose  balance 


weights.  That  action  was  prompted  by 
two  reported  incidents  of  loose  balemce 
weights  on  the  drive  shaft  assembly  on 
the  Model  S-58T  series  helicopters.  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  the  drive  shaft 
assembly  that  could  result  in  loss  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  there 
have  been  three  reported  incidents  of 
loose  or  missing  drive  shaft  assembly 
balance  weights  and  two  reported 
incidents  of  fatigue  cracks  on  the  drive 
shaft  near  the  balance  weight  rivet  hole. 
The  FAA  has  determined  that  an  initial 
inspection  for  proper  rivet  installation 
and  loose  balance  weights  and  a 
fluorescent  penetrant  inspection  for 
cracks,  followed  by  repetitive  visual  and 
fluorescent  penetrant  inspections,  are 
necessary  to  maintain  the  airworthiness 
of  the  drive  shaft  assembly,  P/N  58350- 
10030-045,  as  well  as  its  subassembly, 
P/N  58350-10030-046.  Additionally, 
the  FAA  has  determined  that  a  later 
configuration  of  the  drive  shaft 
assembly,  P/N  58350-10030-047,  as 
well  as  its  subassemblies,  P/N  58350- 
10030-048  and  -049,  should  also  be 
subject  to  initial  and  repetitive 
inspections.  This  proposal  would 
require  an  initial  and  repetitive  visual 
inspections  and  fluorescent  penetrant 
inspections  of  both  drive  shaft 
assemblies  and  their  subassemblies  for 
cracks,  and  repair  or  replacement  as 
necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  90-10-02  and  require  an 
initial  inspection  for  proper  rivet 
installation,  loose  balance  weights,  and 
visual  and  fluorescent  penetrant 
inspection  of  all  drive  shaft  assemblies. 
Thereafter,  the  proposal  would  require  a 
repetitive  visual  inspection  of  all  drive 
shaft  assemblies  every  25  hours’  time- 
in-service.  Additionally,  the  proposal 
would  require  a  repetitive  fluorescent 
penetrant  in.spection  of  unmodified 
drive  shaft  assembly,  P/N  58350-10030- 
045  and  subassembly  -046,  at  intervals 
of  250  hours’  time-in-service.  The 
proposal  would  require  repetitive 
fluorescent  penetrant  inspections  of  the 
modified  drive  shaft  assembly,  P/N 
58350-10030-045  and  subassembly 
-046,  and  a  later  configuration  drive 
shaft  assembly,  P/N  58350-10030-047 
and  subassemblies  -048,  and  -049,  at 
intervals  of  2,500  hours’  time-in-service. 
Modified  drive  shaft  assemblies  covered 
by  the  proposal  are  those  reworked  in 
accordance  with  Sikorsky  Overhaul 
Repair  Instruction  No.  58350-001, 
Revision  A,  dated  November  18, 1992, 
(ORI). 


The  FAA  estimates  that  58  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  18  hours  per  helicopter 
to  accomplish  the  proposed  action  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$57,420. 

’The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  “major  rule’’  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  EMDT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to.amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Antended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6590  (55  FR 
18305,  May  2, 1990),  and  by  adding  a 
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new  airworthiness  directive  (AD),  to 
read  as  follows: 

Sikonky  Aircraft:  Docket  No.  93-SW-07- 
AD.  Supersedes  AD  90-10-02, 
Amendinent  39-6590,  Docket  No.  89- 
ASW-40. 

Applicability:  Model  S-58T  series 
helicopters,  equipped  with  engine  combining 
gear  box  and  angle  gear  box  drive  shaft 
assembly  (drive  shaft  assembly),  part  number 
(P/N)  58350-10030-045  and  su^ssembly 
58350-10030-046,  or  drive  shaft  assembly, 
P/N  58350-10030-047  and  subassemblies 
58350-10030-048  and  -049,  certificated  in 
any  category.  The  subassembly  part  numbers 
will  appear  adjacent  to  the  58350-10030-045 
and  58350-10030-047  drive  shaft  assembly 
part  numbers. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  drive  shaft 
assembly,  loss  of  power  to  the  main  rotor 
system,  and  a  subsequent  forced  landing  of 
the  helicopter,  accomplish  the  following: 

(a)  Within  the  next  25  hours’  time-in¬ 
service  after  the  effective  date  of  this  AD,  or 
at  the  next  removal  of  the  drive  shaft 
assembly,  P/N  58350-10030-045  and 
subassembly  -046,  or  P/N  58350-10030-047 
and  subassemblies  -048  and  -049,  whichever 
comes  first — 

(1)  Remove  and  inspect  the  drive  shaft 
assembly  for  proper  installation  of  rivets, 
loose  balance  weights,  and  cracks  in 
accordance  with  paragraphs  2.A.  (1),  (2),  and 
(4)  of  the  Accomplishment  Instructions  of 
Sikorsky  Alert  Service  Bulletin  No.  58B35- 
31A,  Revision  A,  dated  February  17, 1993 
(ASB). 

(2)  If  a  crack,  loose  balance  weight,  or 
improper  rivet  installation  is  found,  replace 
the  drive  shaft  assembly  with  an  airworthy 
drive  shaft  assembly. 

(b)  Within  the  next  25  hours’  time-in¬ 
service  after  compliance  with  paragraph  (a) 
of  this  AD,  and  at  every  25  hours’  time-in- 
service  thereafter,  visually  inspect  the  drive 
shaft  assembly  for  cracks  in  accordance  with 
paragraph  2.B.  of  the  Accomplishments 
Instructions  of  the  ASB. 

(c)  For  drive  shaft  assembly,  P/N  58350- 
10030-045  and  subassembly  -046,  that  have 
not  been  reworked  in  accordance  with 
Sikorsky  Overhaul  Repair  Instruction  No. 
58350-001,  Revision  A,  dated  November  18, 
1992,  (ORl),  within  250  hours’  time-in¬ 
service  after  the  inspections  required  by 
paragraph  (a)  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  250  hours’  time-in¬ 
service,  remove  and  inspect  the  drive  shaft 
assembly  in  accordance  with  paragraph  2.C. 
of  the  Accomplishment  Instructions  of  the 
ASB. 

(d)  For  drive  shaft  assembly,  P/N  58350- 
10030-047  and  subassemblies  -048  and 
-049,  and  additionally,  for  drive  shaft 
assembly,  P/N  58350-10030-045  and 
subassembly  -046,  that  have  been  reworked 
in  accordance  with  the  ORl,  within  2,500 
hours’  time-in-service  after  the  inspections 
required  by  paragraph  (a)  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  2,500 
hours’  time-in-service,  remove  and  inspect 
the  drive  shaft  assembly  in  accordance  with 
subparagraph  2.D  of  the  Accomplishment 
Instructions  of  the  ASB. 


(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service,  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Boston  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Boston  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  July  16, 
1993. 

Eric  D.  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  93-21103  Filed  8-30-93;  8:45  am) 
BILLING  cone  4910-13-l> 


14CFR  Part  39 

[Docket  No.  93-NM-72-AD] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation* 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes.  This  proposal  would  require 
structural  inspections  of  older  airplanes. 
This  proposal  is  prompted  by  reports  of 
incidents  involving  fatigue  cracking  and 
corrosion  in  transport  category  airplanes 
that  are  approaching  or  have  exceeded 
their  economic  design  service  goal.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  degradation  of 
the  structural  capabilities  of  the  affected 
airplanes.  This  proposal  relates  to  the 
recommendations  of  the  Airworthiness 
Assurance  Task  Force  assigned  to 
review  Model  727  series  airplanes, 
which  indicate  that,  to  assure  long  term 
continued  operational  safety,  various 
structural  inspections  should  be 
accomplished. 

DATES:  Comments  must  be  received  by 
October  26, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
72-AD,  1601  Lind  Avenue,  SW., 

Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  .9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  maybe 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2774; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  (Communications  shall 
identify  tlie  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-72-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  ccmmenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
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SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  April  1988,  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight  Investigation  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 

This  incident  prompted  the  FAA  to 
sponsor  a  conference  on  aging  airplanes, 
which  was  attended  by  members  of  the 
aviation  industry,  other  regulatory 
authorities,  and  the  general  public.  The 
conferees  agreed  that,  because  of  the 
huge  increase  in  air  travel,  the  relatively 
slow  pace  of  new  airplane  production, 
and  the  apparent  economic  feasibility  of 
operating  older  technology  airplanes, 
operators  will  continue  to  fly  older 
airplanes  rather  than  retire  them. 

Because  of  the  problems  revealed  by  the 
accident  described  above,  the  consensus 
was  that  this  aging  fleet  needed  more 
attention  and  maintenance  to  ensure  its 
continued  operational  safety. 

The  Air  Transport  Association  (AT A) 
of  America  and  ^e  Aerospace 
Industries  Association  (AlA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure  . 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Airworthiness  Assurance  Task  Force, 
with  representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  liie  objective  of  the  Task 
Force  was  to  sponsor  “Working  Groups” 
to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  aiiplanes, 

2.  Develop  corrosion-directed 
inspections  and  prevention  programs, 

3.  Review  the  adequacy  6i  ea^ 
operator’s  structural  maintenance 
program, 

4.  Review  and  update  the 
Supplemental  Structural  Inspection 
Comments  (SSID),  and 

5.  Assess  repair  quality. 

The  Working  Group  assigned  to 
review  the  Boeing  Model  727  series 
airplanes  completed  its  work  on  Item  (2) 
in  July  1989  and  developed  a  baseline 
program  for  controlling  corrosion 
problems  that  may  jeopardize  the 
continued  airworthiness  of  the  Boeing 
Model  727  fleet.  This  program  is 
contained  in  Boeing  Document  Number 
D6-54929,  “Aging  Airplane  Corrosion 
Prevention  and  Control  Program — 
Model  727,”  dated  July  28. 1989.  The 
FAA  issued  AD  90-25-03,  Amendment 
39-6787  (55  FR  49258,  November  27, 
1990),  which  requires  implementation 


of  a  corrosion  prevention  and  control 
pro^m. 

Tne  Working  Group  completed  a 
portion  of  its  work  on  Item  (1),  above, 
in  March  1989.  The  Working  Group’s 
proposal  is  contained  in  Boeing 
Document  Number  D6-54860,  “Aging 
Airplane  Service  Bulletin  Structural 
Modification  Program — ^Model  727,” 
Revision  C,  dated  December  11, 1989. 

The  FAA  issued  AD  90-06-09, 
Amendment  39-6488  (55  FR  8370, 

March  7. 1990),  which  requires  the 
installation  of  the  structural 
modifications  identified  in  that 
document. 

The  action  being  proposed  herein 
follows  from  the  ongoing  activities  of 
the  Working  Group  relative  to  Item  (1). 
The  Working  Group  has  identified 
certain  service  difficulties  that  warrant 
mandatory  inspections  of  the  airplane. 
The  Working  Group  considers  that  these 
service  difficulties  can  be  controlled 
safely  in  older  airplanes  by  inspections 
and  that  because  of  the  safety 
implications,  the  inspections  should  be 
mandatory  to  assure  that  all  operators 
perform  them.  Typically,  the  addressed 
unsafe  conditions  have  occurred 
infrequently  on  older  airplanes,  and  the 
Working  Group  has  a  very  high  degree 
of  confidence  in  the  ability  of  an 
inspections  program  to  detect  the 
damage  before  it  adversely  affects  safety. 

The  Working  Group  reviewed  286 
service  bulletins  related  to  the  long  term 
operation  of  the  Model  727  series 
airplanes.  Twelve  of  these  service 
bulletins  were  recommended  to  the 
FAA  for  mandatory  inspections  action 
to  ensure  the  successful  long  term 
operation  of  Model  727  series  airplanes. 
The  conditions  addressed  by  these 
service  bulletins,  if  not  corrected,  could 
result  in  degradation  of  the  structural 
capabilities  of  the  affected  airplanes. 

The  FAA  has  concurred  with  the 
Working  Group’s  recommendations  and 
has  determined  that  AD  action  to 
mandate  the  inspections  is  warranted  to 
assure  the  continued  airworthiness  of 
the  Model  727  fleet. 

The  FAA  has  reviewed  and  approved 
Section  4  and  Appendices  A.  and  B.  of 
Boeing  Document  Number  D6-54860, 
“Aging  Airplane  Service  Bulletin 
Structural  Modification  and  Inspection 
Program — ^Model  727,”  Revision  G, 
dated  March  5. 1993.  These  sections  of 
the  document  reference  four  service 
bulletins  that  describe  inspections  of  the 
wings,  three  service  bulletins  that 
describe  inspections  of  the  fuselage, 
four  service  bulletins  that  describe 
inspections  of  the  empennage,  and  one 
service  bulletin  that  describes 
inspections  of  the  attach  fittings  on  the 
center  engine  inlet  duct  housing. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspections  of  certain  structural 
components  for  cracks,  corrosion,  and 
other  discrepumcies,  and  repair  or 
correction,  if  necessary.  The  actions 
would  be  required  to  1^  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  1,635  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  688  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  512  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hoiu*.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $19,374,080,  or  $28,160 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
retirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  'Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
pr^aration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 
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PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-72-AD. 

Applicability:  Model  727  series  airplanes, 
as  listed  in  Boeing  Document  D6-54860, 
"Aging  Airplane  Service  Bulletin  Structural 
Mc^ification  and  Inspection  Program — 

Model  727,"  Revision  G,  dated  ^rch  5, 

1993;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  structural 
capability  of  the  airplane,  accomplish  the 
following: 

(a)  Accomplish  the  inspections  specified  in 
Section  4  and  Appendices  A.  and  B.  of 
Boeing  Document  Niunber  D6-54860,  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 

Model  727,"  Revision  G,  dated  March  5, 

1993,  within  the  times  specified  in  paragraph 

(b)  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  those  specified  in  the  Boeing 
Document  for  each  inspection. 

(b)  The  maximum  initial  inspection  times 
for  the  inspections  contained  in  Section  4 
and  Appendices  A.  and  B.  of  Boeing 
Document  Number  D6-54860,  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 
Model  727,”  Revision  G,  dated  March  5, 

1993,  shall  be  prior  to  the  later  of  the  times 
specified  in  either  paragraph  (b)(1)  or  (b)(2) 
of  this  AD: 

(1)  The  threshold  for  inspection  time  for 
the  inspection  specified  in  the  Boeing 
Document,  measured  as  a  total  (flight  cycles 
or  time-in-service,  as  appropriate) 
accumulated  on  the  airplane;  or 

(2)  The  phase-in  period  for  the  inspection 
specified  in  the  Boeing  Document,  measured 
from  a  date  15  months  after  the  effective  date 
of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  the 
"phase-in  period”  is  defined  as  the  allowable 
period  to  accomplish  the  initial  inspection 
when  the  required  threshold  specified  in 
paragraph  (b)(1)  of  this  AD  is  imminent  or 
has  elapsed. 

(c)  If  any  discrepant  condition  identified  in 
the  service  bulletins  (that  are  specified  in  the 
Boeing  Document)  is  found  as  a  result  of  the 
inspections  required  by  this  AD,  prior  to 
further  flight  accomplish  the  corresponding 
corrective  action  specified  in  the  service 
bulletins. 

(d)  The  terminating  action  for  each 
inspection  required  by  paragraph  (a)  of  this 
AD  consists  of  the  accomplishment  of  the 
modification  specified  in  the  corresponding 
service  bulletin. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Curators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  bo 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
25, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-21064  Filed  8-30-93;  8:45  am] 
BILUNG  CODE  4910-1S-P 

14  CFR  Part  39 
[Docket  No.  93-NM-73-AD] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  propo.ses  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes.  This  proposal  would  require 
incorporation  of  certain  structural 
modifications.  This  proposal  is 
prompted  by  an  evaluation  by  the 
Model  727  Structures  Working  Group, 
comprised  of  aircraft  operators, 
manufacturers,  and  the  FAA.  This 
Working  Group  evaluated  Boeing 
service  bulletins  that  must  be  included 
as  part  of  the  “Aging  Airplane 
Structural  Modification  Ingram.”  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  degradation  in 
the  structural  capabilities  of  the  affected 
airplanes.  The  actions  also  reflect  the 
FAA’s  decision  that  long  term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe  rather  than  repetitive 
inspections. 

DATES:  Comments  must  be  received  by 
October  26, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
73-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  AI^-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2774: 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commxmications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-73-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-73-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 
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Discusriim 

In  April  1988,  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight.  Investigation  revealed 
that  the  airplane  had  numerous  fetigue 
cracks  and  a  great  deal  of  corrosion. 

This  incident  prompted  the  FAA  to 
sponsor  a  conference  on  aging  airplanes, 
which  was  attended  by  memirars  of  the 
aviation  industry,  other  regulatory 
authorities,  and  the  general  public.  The 
conferees  agreed  that,  because  of  the 
huge  increase  in  air  travel,  the  relatively 
slow  pace  of  new  airplane  production, 
{ind  the  apparent  economic  feasibility  of 
operating  older  technology  airplanes, 
operators  will  continue  to  fly  older 
airplanes  rather  than  retire  them. 

Because  of  the  problems  revealed  by  the 
accident  described  above,  the  consensus 
was  that  this  aging  fleet  needed  more 
attention  and  maintenance  to  ensme  its 
continued  operational  safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (ALA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Airworthiness  Assurance  Task  Force, 
with  representatives  horn  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  “Working  Groups” 
to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes, 

2.  Develop  corrosion-directed 
inspections  and  prevention  programs, 

3.  Review  the  adequacy  of  each 
operator’s  structural  maintenance 
program, 

4.  Review  and  update  the 
Supplemental  Structural  Inspection 
Do^ments  (SSID),  and 

5.  Assess  repair  quality. 

The  Working  Group  assigned  to 
review  the  Boeing  Model  727  series 
airplanes  completed  its  work  on  Item  (2) 
in  July  1989  and  developed  a  baseline 
program  for  controlling  corrosion 
problems  that  may  jeopardize  the 
continued  airworthiness  of  the  Boeing 
Model  727  fleet.  This  program  is 
contained  in  Boeing  Eiocument  Number 
D6-54929,  “Aging  Airplane  Corrosion 
Prevention  and  Control  Program — 
Model  727,”  dated  July  28, 1989.  The 
FAA  issued  AD  90-25-03,  Amendment 
39-6787  (55  FR  49258.  November  27, 
1990),  which  requires  implementation 
of  a  corrosion  prevention  and  control 
program. 


The  Woridng  Group  completed  a 
portion  of  its  work  on  Item  (1),  above, 
in  March  1989.  The  Working  Group’s 
proposal  is  contained  in  Boeing 
Document  Number  D6-54860,  “Aging 
Airplane  Service  Bulletin  Structural 
Modiflcation  Program — ^Model  727,” 
Revision  C,  dated  December  11, 1989. 

The  FAA  issued  AD  90-06-09, 
Amendment  39-6488  (55  FR  8370, 

March  7, 1990),  which  requires  the 
installation  of  the  structural 
modifications  identifled  in  the 
document. 

The  action  being  proposed  herein 
follows  from  the  ongoing  activities  of 
the  W'orking  Group  relative  to  Item  (1). 
The  Working  Group  has  identifled 
certain  service  difficulties  that  warrant 
mandatory  modiflcation  of  the  airplane. 
The  Working  Group  considers  that  these 
modiflcations  should  be  mandatory  to 
assure  continued  operational  safety  of 
the  Boeing  Model  727  fleet  that  have 
exceeded  their  economic  design  service 
goal.  The  Working  Group’s  proposal  is 
contained  in  Boeing  Document  Number 
D6-54860,  “Aging  Fleet  Service  Bulletin 
Structural  Modiflcation  and  Inspection 
Program — ^Model  727,”  Revision  G, 

•dated  March  5, 1993. 

The  FAA  has  reviewed  and  approved 
Section  3.0  of  this  revision  of  the  Boeing 
Document,  which  includes  three  new 
appendices.  A.,  B.,  and  C.,  which 
reference  additional  modiflcations 
described  in  11  service  bulletins.  These 
modiflcations  consist  of  three 
modiflcations  to  the  wing,  six 
modiflcations  to  the  fuselage,  one 
modiflcation  to  the  landing  gear,  and 
one  modiflcation  to  the  engine  support 
structure. 

Since  an  unsafe  condition  has  been 
identifled  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modiflcation  of  Boeing  Model 
727  series  airplanes  at  their  economic 
design  goal,  or  in  some  cases,  at  a 
speciflc  time,  in  accordance  with  the 
Boeing  Document  described  previously. 

The  “economic  design  goal”  of  an 
airplane  is  typically  considered  to  be 
the  period  of  service,  after  which  a 
substantial  increase  in  the  maintenance 
costs  is  expected  to  take  place  in  order 
to  assure  continued  operational  safety. 
The  economic  design  goal  for  the  Boeing 
Model  727  airplane  is  20  years  for 
structural  problems  associated  with 
environmental  deterioration,  and  60,000 
flight  cycles  for  structural  problems 
associated  with  fatigue  damage. 

The  proposed  compliance  time  for 
implementation  of  the  mandatory 
structural  modiflcation  program  is  upon 
reaching  the  applicable  economic 
design  goal  or  within  4  years  after  the 


eflective  date  of  the  AD,  whichever 
occurs  later.  This  time  interval  was 
b6ised  upon  the  ability  of  the 
manufact\irer  to  provide  the  parts 
necessary  for  the  modiflcation,  and  the 
time  necessary  'o  incorporate  the 
modiflcations. 

In  the  interim,  safety  will  be  provided 
by  various  means  currently  in  place  that 
are  considered  satisfactory  to  detect 
damage  prior  to  the  occurrence  of  an 
unsafe  condition.  These  include 
operators’  ongoing  basic  maintenance 
programs;  continuing  inspections 
required  by  numerous  AD’s  issued 
previously;  the  Supplemental  Structural 
Inspection  Document  (SSID)  program, 
mandated  by  AD  84-21-05, 

Amendment  39-4920  (49  FTR  38931, 
October  2, 1984);  the  FAA’s  increased 
emphasis  on  surveillance  of  operators’ 
maintenance  programs  and  procedures; 
and  the  FAA’s  participation  in  programs 
to  physically  inspect  high-time 
airplanes  during  scheduled  heavy 
maintenance. 

There  are  approximately  1,635  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD  within  the  initial 
threshold  of  4  years.  The  cost  to  modify 
each  airplane  is  estimated  to  be 
$260,155.  This  cost  includes  the  price  of 
modiflcation  kits,  which  is  $186,180  per 
airplane,  and  the  estimated  number  of 
work  hours  to  accomplish  the 
modiflcations,  which  is  1,345  work 
hours  at  $55  per  work  hour.  It  does  not 
include  downtime,  planning,  set  up, 
familiarization,  or  tool  acquisition  costs. 
Based  on  these  flgures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $18,210,850 
over  the  4-year  time  period.  This  total 
cost  flgure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
retirements  of  this  AD  action. 

'The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufflcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “signiflcant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  signiflcant  economic  impact. 
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positive  or  negative,  on  a  substantial  / 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  cont^ned  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES.” 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-73-AD. 

Applicability:  Model  727  series  airplanes, 
as  listed  in  Boeing  Document  D6-54860, 
"Aging  Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 
Model  727,”  Revision  G,  dated  March  5, 

1993:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure,  accomplish 
the  following: 

(a)  Prior  to  reaching  the  incorporation 
thresholds  listed  in  Boeing  Document 
Number  D6-54860,  "Aging  Airplane  Service 
Bulletin  Structural  Modification  and 
Inspection  Program — Model  727,”  Revision 
G,  dated  March  5, 1993,  or  within  the  next 

4  years  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  accomplish  the 
structural  modifications  listed  in  section  3 
and  Appendices  A.,  B..  and  C  of  the  Boeing 
Document. 

Note  1:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modihcation 
constitutes  terminating  action  for  the 
inspection  requirements. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
25, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-21065  Filed  8-30-93:  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  882 

[Docket  No.  93N-00271 

Neurological  Devices;  Effective  Date  of 
Requirement  for  Premarket  Approval 
of  Cranial  Electrotherapy  Stimulators 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  opportunity  to 
request  a  change  in  classibcation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  product  development 
protocol  (PDP)  for  the  cranial 
electrotherapy  stimulator,  a  medical 
device.  The  agency  is  also  summarizing 
its  proposed  findings  regarding  the 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  meet  the  statute’s 
approval  requirements  and  the  benehts 
to  the  public  from  the  use  of  the  device. 
In  addition,  FDA  is  announcing  an 
opportunity  for  interested  persons  to 
request  the  agency  to  change  the 
classification  of  the  device  based  on 
new  information. 

DATES:  Written  comments  by  November 
1, 1993;  requests  for  a  change  in 
classification  by  September  15, 1993. 
FDA  intends  that,  if  a  final  rule  based 
on  this  proposed  rule  is  issued,  PMA’s 
will  be  required  to  be  submitted  within 
90  days  of  the  effective  date  of  the  final 
rule. 

ADDRESSES:  Submit  written  comments 
or  requests  for  a  change  in  classification 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Mimzner,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-1744. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Class  I  (general 
controls),  class  II  (special  controls),  and 
class  in  (premarket  approval). 

Generally,  devices  that  were  on  the 
market  before  May  28, 1976,  the  date  of 
enactment  of  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295),  and  devices  marketed 
on  or  after  that  date  that  are 
substantially  equivalent  to  such  devices, 
have  been  classified  by  FDA.  For  the 
sake  of  convenience,  this  preamble 
refers  to  both  the  devices  that  were  on 
the  market  before  May  28, 1976,  and  the 
substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
"preamendments  devices.” 

-  Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  III  is  subject  to 
premarket  approval.  A  preamendments 
class  III  device  may  be  commercially 
distributed  without  an  approved  PMA 
or  notice  of  completion  of  a  PDP  until 
90  days  after  FDA  promulgates  a  final 
rule  requiring  premarket  approval  for 
the  device,  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  Also,  a  preamendments  device  is 
not  required  to  have  an  approved 
investigational  device  exemption  (IDE) 
(21  CFR  part  812)  contemporaneous 
with  its  interstate  distribution  until  the 
date  identified  by  FDA  in  the  final  rule 
requiring  the  submission  of  a  PMA  for 
the  device. 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  to 
promulgate  a  final  rule  to  require 
premarket  approval  shall  be  initiated  by 
publication  of  a  notice  of  proposed 
rulemaking  containing:  (1)  The 
proposed  rule;  (2)  proposed  findings 
with  respect  to  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  have  an  approved  PMA  or  a 
declared  completed  PDP  and  the  benefit 
to  the  public  from  the  use  of  the  device: 
(3)  an  opportunity  for  the  submission  of 
comments  on  the  proposed  rule  and  the 
proposed  findings;  and  (4)  an 
opportunity  to  request  a  change  in  the 
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classification  of  the  device  based  on 
new  information  relevant  to  the 
classification  of  the  device. 

Section  S15(b)(2)(B)  of  the  act 

f>rovides  that  if  FVA  receives  a  request 
or  a  change  in  the  classification  of  the 
device  within  IS  days  of  the  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  denying 
the  request  for  ^ange  of  classification 
or  annoimcing  its  intent  to  initiate  a 
proceeding  to  reclassify  the  device 
under  section  513(e)  of  the  act.  If  FDA 
does  not  initiate  such  a  proceeding, 
section  515(b)(3)  of  the  act  provides  that 
FDA  shall,  after  the  close  of  the 
comment  period  on  the  proposed  rule 
and  consideration  of  any  comments 
received,  promulgate  a  final  rule  to 
require  premarket  approval,  or  publish 
a  notice  terminating  the  proceeding.  If 
FDA  terminates  the  proceeding,  FDA  is 
required  to  initiate  reclassification  of 
the  device  under  section  513(e)  of  the 
act.  unless  the  reason  for  termination  is 
that  the  device  is  a  banned  device  under 
section  516  of  the  act  (21  U.S.C.  360f). 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B))  requires  that  a  PMA  or  a 
notice  of  completion  of  a  PDF  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  promulgation  of  the  final 
rule  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  If  a  PMA  or  a  notice  of  completion 
of  a  PDP  is  not  filed  by  the  later  of  the 
two  dates,  commercial  distribution  of 
the  device  is  required  to  cease.  The 
device  may,  however,  be  distributed  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations.  If  a 
PMA  or  a  notice  of  completion  of  a  PDP 
is  not  filed  by  the  later  of  the  two  dates, 
and  no  IDE  is  in  effect,  the  device  is 
deemed  to  be  adulterated  within  the 
meaning  of  section  501(f)(1)(A)  of  the 
act.  and  subject  to  seizure  and 
condemnation  under  section  304  of  the 
act  (21  U.S.C.  334)  if  its  distribution 
continues.  Shipment  of  the  device  in 
interstate  commerce  will  be  subject  to 
injunction  under  section  302  of  the  act 
(21  U.S.C.  332),  and  the  individuals 
responsible  for  such  shipment  will  be 
subject  to  prosecution  under  section  303 
of  the  act  (21  U.S.C.  333).  FDA  has  in 
the  past  requested  that  manufacturers 
take  action  to  prevent  the  further  use  of 
devices  for  which  no  PMA  has  been 
filed  and  may  determine  that  such  a 
request  is  appropriate  for  the  cranial 
electrotherapy  stimulator  (CES). 


The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  rule  within  which  an 
application  or  a  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that  “the  thirty 
month  ‘grace  period’  afforded  after 
classification  of  a  device  into  class  III 
*  *  *  is  sufficient  time  for 
manufacturers  and  importers  to  develop 
the  data  and  conduct  the  investigations 
necessary  to  support  an  application  for 
premarket  approval.”  H.  Rept.  94-853, 
94th  Cong.,  2d  sess.  42  (1976). 

A.  Classification  of  the  Cranial 
Electrotherapy  Stimulator 

In  the  Federal  Register  of  September 
4. 1979  (44  FR  51770),  FDA  issued  a 
final  rule  (§  882.5800  (21  CFR 
882.5800))  classifying  the  CES  into  class 
III.  The  preamble  to  the  proposal  to 
classify  the  device  (43  FR  55716, 
November  28, 1978)  included  the 
recommendation  of  the  Neurological 
Device  Classification  Panel  (the  panel), 
an  FDA  advisory  committee,  regarding 
the  classification  of  the  device.  The 
panel  recommended  that  the  device  be 
in  class  III  (premarket  approval)  for  all 
uses.  The  panel  members  believed  that 
there  had  been  no  clear  demonstration 
of  the  effectiveness  of  CES’s  for  treating 
any  condition.  In  addition,  the  panel 
believed  that  it  is  not  possible  to 
establish  an  adequate  performance 
standard  for  this  device  because  the 
characteristics  of  the  electrical  current 
necessary  for  effectiveness  are  not 
known,  and  that  general  controls  would 
not  provide  sufficient  control  over  these 
characteristics.  The  panel  believed  that 
the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury  to 
the  patient  if  the  practitioner  relies  on 
the  device  and  it  is  ineffective  in 
treating  the  patient’s  illness.  The  panel 
recommended,  therefore,  that  the  device 
be  subject  to  premarket  approval  to 
ensure  that  manufacturers  demonstrate 
satisfactory  performance  of  the  device 
and  thus  ensure  its  safety  and 
effectiveness. 

The  panel  members  based  their 
recommendation  on  testimony 
presented  to  the  Panel  and  on  the 
results  of  a  study  performed  by  the 
National  Research  Council  (NRC)  on  the 
safety  and  effectiveness  of  devices  used 
for  electroanesthesia  and  electrosleep 
(Ref.  32).  After  reviewing  the  results  of 
88  published  studies  on  cranial 
electrotherapy  stimulation,  NRC 
concluded  that  the  device  had  not  been 
shown  to  be  effective  in  treating  any  of 
the  conditions  for  which  it  was 
prescribed. 

In  the  Federal  Register  of  January  6, 
1989  (54  FR  550),  FDA  published  a 


notice  of  intent  to  initiate  proceedings 
to  require  premarket  approval  for  31 
class  III  preamendments  devices. 

Among  otiier  things,  the  notice 
describes  the  factors  FDA  takes  into 
account  in  establishing  priorities  for 
proceedings  un.der  section  515(b)  of  the 
act  for  promulgating  final  rules 
requiring  that  preamendments  class  III 
devices  nave  approved  PMA’s  or 
declared  completed  PDF’s.  Using  those 
factors.  FDA  has  determined  that  the 
CES  identified  in  §  882.5800  has  a  high 
pnority  for  initiating  a  proceeding  to 
require  premarket  approval. 

Accordingly,  FDA  is  commencing  a 
proceeding  under  section  515(b)  of  the 
act  to  require  that  the  CES  has  an 
approved  PMA  or  a  PDP  that  has  been 
declared  completed. 

B.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 
cranial  electrotherapy  stimulator  within 
90  days  after  promulgation  of  any  final 
rule  based  on  this  proposal.  An 
applicant  whose  device  was  in 
commercial  distribution  before  May  28, 
1976,  or  whose  device  has  been  found 
by  FDA  to  be  substantially  equivalent  to 
such  a  device,  will  be  permitted  to 
continue  marketing  the  CES  during 
FDA’s  review  of  the  PMA  or  notice  of 
completion  of  the  PDP.  FDA  intends  to 
review  any  PMA  for  the  device  within 
180  days,  and  any  notice  of  completion 
of  a  PDP  for  the  device  within  90  days 
of  the  date  of  filing.  FDA  cautions  that, 
under  section  515(d)(l)(B)(i)  of  the  act, 
FDA  may  not  enter  into  an  agreement  to 
extend  the  review  period  for  a  PMA 
unless  the  agency  finds  that  “*  *  •  the 
continued  availability  of  the  device-is 
necessary  for  the  public  health.” 

FDA  intends  that,  under  §  812.2(d)(21 
CFR  812.2(d)),  the  preamble  to  any  final 
rule  based  on  this  proposal  will  state 
that,  as  of  the  date  on  which  a  PMA  or 
a  notice  of  completion  of  a  PDP  is 
required  to  be  filed,  the  exemptions  in 
§  812.2(c)(1)  and  (c)(2)  from  the 
requirements  of  the  IDE  regulations  for 
preamendments  class  III  devices  will 
cease  to  apply  to  any  CES  which  is:  (1) 
Not  legally  on  the  market  on  or  before 
that  date;  or  (2)  legally  on  the  market  on 
or  before  that  date  but  for  which  a  PMA 
or  notice  of  completion  of  PDP  is  not 
filed  by  that  date,  or  for  which  PMA 
approval  has  been  denied  or  withdrawn. 

If  a  PMA  or  a  notice  of  completion  of 
PDP  for  the  CES  is  not  filed  with  FDA 
within  90  days  after  the  date  of 
promulgation  of  any  final  rule  requiring 
premarket  approval  for  the  device, 
commercial  distribution  of  the  device 
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must  cease.  The  device  may  be 
distributed  for  investigational  use  only 
if  the  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  are  met.  The  requirements  for 
significant  risk  devices  include 
submitting  an  IDET  application  to  FDA 
for  its  review  and  approval.  An 
approved  IDE  is  required  to  be  in  effect 
before  an  investigation  of  the  device 
may  be  initiated  or  continued.  FDA, 
therefore,  cautions  that  IDE  applications 
should  be  submitted  to  FDA  at  least  30 
days  before  the  end  of  the  90-day  period 
to  avoid  interrupting  investigations. 

C.  Description  of  Device 

A  CES  is  a  therapeutic  device  that 
applies  electrical  current  to  a  patient’s 
head  to  treat  insomnia,  depression, 
anxiety,  or  any  other  use  for  which 
these  devices  may  have  been  promoted 
prior  to  enactment  of  the  amendments. 
The  device  consists  of  a  pulse  generator 
which  delivers  an  electrical  stimulus 
conducted  by  electrical  cables  to 
electrodes  in  contact  with  the  skin.  It 
differs  fiom  electroconvulsive  therapy 
devices  in  that  electrical  output  is  not 
intended  for  the  purpose  of  causing  an 
epileptiform  convulsion. 

Throughout  the  literature  numerous 
terms  and  acronyms  have  been  adopted 
to  describe  cranial  electrotherapy,  i.e., 
the  application  of  electric  current  to  the 
head  for  therapeutic  effects.  They 
include  electrosleep,  electrotherapeutic 
sleep,  cranial  electrotherapy 
stimulation,  cerebral  electrotherapy 
(GET),  transcranial  electrotherapy  (TCE), 
transcerebral  electrotherapy  (TCCT),  and 
electric  cerebral  stimulation.  For 
simplicity,  the  term  "cranial 
electrotherapy  stimulator  (CES)’’  is  used 
throughout  this  proposal,  although 
references  cited  may  employ  other 
names. 

There  are  a  number  of  variations  in 
the  output  waveform  characteristics  of 
CES’s  identified  in  the  literature.  A 
typical  device  may  apply  a  waveform 
which  is  either  monophasic  or  biphasic. 
The  waveform  may  consist  of 
rectangular  pulses  or  may  be  sinusoidal. 
Current  amplitude  is  typically  in  the 
range  of  20  microamperes  to  4 
milliamperes.  Typical  use  employs  a 
pair  of  electrodes  placed  either  directly 
on  the  eyelids  or  the  brow  with  a  second 
pair  of  electrodes  placed  over  the 
mastoids.  The  forehead  electrodes  are 
usually  cathodic,  while  those  on  the 
mastoids  are  usually  anodic,  although 
this  arrangement  is  sometimes  reversed. 
Treatment  sessions  cited  in  the 
literature  vary  firom  15  minutes  for  5 
consecutive  days  to  2  hours  daily  for  a 
period  of  several  months.  The  average 
duration  of  exposure  time  in  most 


studies  was  30  minutes  per  session, 
repeated  for  10  sessions.  No  systematic 
study  was  identified  in  the  reviewed 
literature  that  attempted  to  determine 
the  physiological  effect  of  these  various 
output  waveform  characteristics  or  the 
advantage  of  one  combination  over 
another. 

D.  Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
CES  to  have  an  approved  PMA  or  a 
declared  completed  PDF;  and  (2)  the 
benefits  to  the  public  fiom  the  use  of  the 
device. 

E.  Risk  Factors 

1.  Worsening  of  the  Condition  Being 
Treated 

If  a  patient  is  treated  with  a  CES 
device  in  lieu  of  conventional  therapy 
and  the  CES  is  not  effective,  the 
patient’s  psychological  condition  may 
worsen.  There  have  been  reported  cases 
in  which  patients  were  adversely 
affected  by  treatment  (refs.  2,  6,  7,  and 
16).  Achte  et  al.  (ref.  2)  reported 
complications  in  4  of  their  24  patients 
in  whom  no  direct  effect  on  insomnia 
was  observed.  One  case  involved  a 
patient  suffering  fiom  hysterical 
neurosis  who  was  reported  to  have 
suffered  hysterical  convulsions  during 
treatment.  Another  patient  was  affected 
with  a  psychotic  depression.  Feighner  et 
al.  (ref.  6)  reported  that  eight  patients 
diagnosed  with  either  primary  anxiety 
neurosis  or  insomnia  showed  significant 
improvement  initially,  but  within  the 
first  month  after  treatment  seven  of 
those  patients  relapsed.  Furthermore, 
Feigher  et  al.  reported  that  four  of  six 
patients  who  were  diagnosed  with 
primary  depression  were  dropped  fiom 
the  study  because  of  significant 
worsening  of  depressive  symptoms. 

Two  of  these  four  patients  were 
hospitalized  due  to  active  suicidal 
ideation.  Similar  experiences  were 
reported  in  the  remaining  references 
listed  above  (refs.  7  and  16). 

2.  Headaches 

Reported  cases  of  adverse  effects  of 
CES  devices  include  headaches 
following  treatment  with  electrical 
stimulation  (refs.  2, 18,  and  34). 

3.  Potential  Risk  of  Seizure 

The  degree  of  risk  associated  with 
various  electrical  stimuli  has  not  been 
studied  systematically.  It  is  well  known, 
however,  that  the  transmission  of 
electrical  current  through  the  brain  can 
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induce  epileptiform  seizures  (ref.  1). 
Although  no  instances  of  seizure 
associated  with  CES’s  have  been 
reported  to  FDA,  the  lower  limits  of 
electrical  stimulation,  which  could 
potentially  induce  a  seizure,  have  not 
been  investigated. 

4.  Skin  Irritation 

Both  electrodes  and  the  conductive 
medium  used  with  the  electrodes  may 
cause  skin  irritation  and  bums  (ref.  17). 

5.  Blurred  Vision 

Pressure  from  the  electrodes  when 
using  a  mask  may  cause  blurred  vision 
after  treatment  (refs.  4,  9, 12,  and  16). 

6.  Potential  Adverse  Effects  From 
Electrical  Stimulation  of  the  Brain 

The  physiological  effects  associated 
with  electrical  stimulation  of  the  brain 
by  these  devices  have  not  been  studied 
systematically:  therefore,  adverse  effects 
which  may  be  caused  by  these  electrical 
stimuli  remain  unknown  (refs.  14  and 
15). 

F.  Benefits  of  the  Device 

Investigators  who  have  studied  the 
effectiveness  of  cranial  electrotherapy 
stimulation  have  reported  varying,  and 
often  contradictory,  results.  The 
majority  of  the  literature  published  in 
the  English  language  regarding  cranial 
electrotherapy  is  an  assortment  of 
anecdotal  commentary,  historical 
background,  uncontrolled  studies,  and 
technical  reviews. 

Most  of  the  scientific  studies 
reviewed  by  FDA  contained  insufficient 
information  regarding  their  protocol  and 
design.  Most  of  the  studies  failed  to 
satisfy  one  or  more  of  the  minimum 
design  requirements  for  a  valid 
scientific  study.  These  requirements 
include  complete  protocol  description, 
adequate  controls,  randomization, 
blinding  methods,  full  patient 
accormtability  including  followup  data, 
and  reliable  safety  and  effectiveness 
evaluation  criteria.  After  an  extensive 
literature  search,  FDA  identified  a 
number  of  studies  (refs.  3,  5, 6, 9, 10, 11, 
13, 16, 19, 20,  21,  and  23  through  32) 
in  which  some  type  of  randomized 
controlled  design  was  employed. 
However,  many  of  these  studies  did  not 
discuss  in  sufficient  detai)  why  the 
blinding  methods  employed  were 
reliable,  accurate,  and  without  bias  (refs. 
3, 6, 9, 10, 16, 19,  23,  28,  29,  30,  and 
31).  In  some  cases  it  was  imclear 
whether  both  the  operator  and  the 
evaluator  were  blinded.  Other  studies 
were  foimd  to  have  only  single-blind 
designs  (refs.  20,  24,  and  27). 

Six  studies  in  the  review^  literature 
(refs.  5, 11,  21,  25,  26,  and  32)  described 
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randomized,  controlled,  double-blind 
designs.  Four  of  these  six  studies, 
however,  did  not  provide  sufficient 
followup  data  to  show  whether  any 
effect  continued  after  the  initial 
treatment  (refs.  5, 21,  25,  and  26). 

Ellison  et  al.  (ref.  5)  reported  a 
statistically  significant  difterence 
(p<O.OS)  between  a  stimulated  group 
and  a  nonstimulated  group  of  opiate 
dependent  subjects  in  opiate 
withdrawal  symptoms  rated  on  the 
Himmelsbachs  scale.  However,  the 
second  experiment  reported  by  Ellison 
et  al.  revealed  that  the  withdrawal 
symptoms  returned  once  the  stimulation 
ceas^,  where  four  out  of  five  subjects 
not  stimulated  for  a  second  24  hours 
experienced  withdrawal  symptoms 
within  3  to  4  hours  of  the  cessation  of 
stimulation. 

Rosenthal  (ref.  21)  reported  an 
evaluation  of  a  CES  in  a  double-blind 
clinical  study  of  22  patients  diagnosed 
with  neurotic  anxiety  and  depression. 
Although  Rosenthal  reported  that  8  of 
the  11  patients  who  received  active 
treatment  showed  marked  improvement, 
there  was  little  information  describing 
how  the  patients  were  clinically 
evaluated  and  what  criteria  were  used  to 
determine  a  rating  of  improvement. 
Additionally,  no  followup  data  were 
provided  on  those  patients  who 
received  active  treatment. 

Schmitt  et  al.  (ref.  25)  investigated  60 
individuals  with  alcoholism  and  other 
chemical  dependencies  to  evaluate  the 
efiects  of  CES  treatments  on  organic 
brain  syndrome.  Forty  patients  were 
assigned  to  either  active  (N=30)  or  sham 
(N=10)  CES  treatments  and  the 
remaining  20  patients  participated  in 
the  standard  treatment  program.  All 
patients  were  pretested  and  posttested 
on  the  Revised  Beta  Examination  IQ 
Test  and  on  three  subscales  of  the 
Weschler  Adult  Intelligence  Scale 
(WAIS).  In  addition  to  the  lack  of  any 
followup  data  on  these  patients,  Schmitt 
et  al.  provided  no  justification  or 
validation  of  the  Revised  Beta 
Examination  IQ  Test  and  WAIS 
subscales  for  measuring  cognitive  brain 
dysfunction.  Moreover,  due  to  the  small 
sample  size  the  power  of  the 
administered  tests  appears  to  be 
inadequate  to  draw  any  conclusions 
regarding  treatment  effect. 

Smith  (ref.  26)  studied  the  effects  of 
cranial  electrotherapy  stimulation  on 
100  male  patients  with  alcoholism  in  a 
randomized  controlled  study  using  the 
Revised  Beta  Examination  IQ  Test  as  the 
criterion  variable  for  brain  dysfunction. 
Smith  provided  insufficient  information 
in  terms  of  the  statistical  evaluation 
made,  the  validation  of  the  measure 
used,  or  the  explanation  of  results. 


Additionally,  there  were  insufficient 
followup  data  and,  therefore,  no 
meaningful  conclusions  can  be  drawn 
from  this  study. 

The  remaining  two  studies  (refs.  11 
and  32)  both  included  a  2-week 
followup  to  determine  the  effective 
duration  of  the  treatment.  Hearst  et  al. 
(ref.  11)  studied  28  patients  diagnosed 
with  prominent  anxiety  and  depression 
in  a  sham  controlled,  double-blind 
study  to  determine  the  effectiveness  of 
cranial  electrotherapy  stimulation  as  a 
treatment  modality. 

Assessment  of  clinical  change  for 
symptoms  of  anxiety,  insomnia,  and 
depression  was  based  on  patient  and 
physician  global  ratings  and  patient  self¬ 
rating  scores.  Global  ratings  by  both  the 
physicians  and  the  patients  showed  no 
statistically  significant  difference 
between  the  active  group  and  the  sham 
group,  and  consisted  of  somatic 
complaints,  anxiety,  depression,  and 
overall  status. 

Hearst  et  al.  used  the  National 
Institute  of  Mental  Health  self-rating 
symptom  scales  (SRSS)  to  evaluate 
individual  symptoms  of  anxiety, 
depression,  and  somatic  complaints.  At 
the  end  of  the  5-day  treatment  there  was 
no  statistically  significant  difference  in 
the  self-rating  scores  for  anxiety  or 
somatic  symptoms  between  the  active 
group  and  sham  group.  Although  there 
was  a  statistically  significant  difference 
in  the  depression  scores  of  the  two 
groups  at  the  end  of  treatment,  that 
difference  was  no  longer  present  at  the 
2-week  followup. 

Although  Hearst  incorporated  the 
minimum  design  requirements  for  a 
valid  scientific  study,  including  double¬ 
blinding,  randomized  controls  and 
followup  data,  significant  information 
was  not  reported,  especially  with  regard 
to  the  statistical  methods  used  in 
assessing  results.  Similarly,  neither  the 
assessment  criteria  used  for  the  global 
ratings  nor  the  criteria  used  for  the 
numeric  results  based  on  the  SRSS  were 
reported.  Further,  there  was  no 
indication  that  objective  evaluation 
criteria  were  implemented  to  ensure 
reliable  patient  diagnoses. 

Weiss  (ref.  32)  studied  cranial 
,  electrotherapy  stimulation  in  10 
volunteers  who  were  diagnosed  with 
sleep  onset  insomnia  after  being 
monitored  with  an 

electroencephalograph  (EEG)  for  three 
successive  nights  in  a  sleep  laboratory. 
Although  the  study  was  double-blinded 
with  randomized  controls,  the  authors 
failed  to  identify  the  electrical  stimulus 
characteristics  used.  Although  the  data 
obtained  from  the  study  are  encouraging 
with  regard  to  the  use  of  cranial 
electrotherapy  stimulation  as  a  potential 


treatment  for  sleep-onset  insomnia,  the 
small  sample  size  would  not 
demonstrate  statistical  significance  for 
treatment  effect. 

FDA  has  concluded  from  a  review  of 
the  scientific  literature  that  the 
effectiveness  of  CES’s  has  not  been 
established  by  adequate  scientific 
evidence. 

G.  Need  for  Information  for  Risk/Benefit 
Assessment  of  the  Device 

FDA  classified  the  cranial 
electrotherapy  stimulator  into  class  IB 
because  it  determined  that  insufficient 
information  existed  to  determine  that 
general  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  or  to 
establish  a  performance  standard  to 
provide  such  assurance.  FDA  has 
determined  that  the  special  controls  that 
may  now  be  applied  to  class  II  devices 
as  under  the  Safe  Medical  Devices  Act 
of  1990  also  would  not  provide  such 
assurance.  FDA  has  weighed  the 
probable  risks  and  benefits  to  the  public 
from  the  use  of  the  device  and  believes 
that  the  information  obtained  from 
studies  which  have  evaluated  CES’s 
does  not  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  these 
devices.  FDA  believes  that  CES’s  should 
undergo  premarket  approval  to  establish 
effectiveness  for  any  intended  use  and 
to  determine  whether  the  benefits  to  the 
patient  are  sufficient  to  outweigh  any 
risk. 

n.  PMA  Requirements 

A  PMA  for  this  device  must  include 
the  information  required  by  section 
515(c)(1)  of  the  act  and  §  814.20  (21  CFR 
814.20)  of  the  procedural  regulations,  for 
PMA’s.  Such  a  PMA  should  include  a 
detailed  discussion,  with  results  of 
preclinical  and  clinical  studies,  of  the 
risks  identified  above  and  the 
effectiveness  of  the  device  for  which 
premarket  approval  is  sought.  In 
addition,  the  PMA  must  include  all  data 
and  other  information  relative  to:  (1) 
Any  risks  known,  or  that  should  be 
reasonably  known,  to  the  applicant  that 
have  not  been  identified  in  this 
document:  (2)  the  effectiveness  of  the 
specific  CES  that  is  the  subject  of  the 
application;  and  (3)  summaries  of  all 
existing  preclinical  and  clinical 
investigations  on  the  safety  and 
effectiveness  of  the  device  for  which 
premarket  approval  is  sought. 

Valid  scientific  evidence  to  be 
included  in  the  PMA  should  be 
obtained  from  well-controlled  clinical 
studies,  with  detailed  information  from 
long-term  followup  of  the  study 
patients,  in  order  to  provide  reasonable 
assurance  of  the  safety  and  efiectiveness 
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of  the  cranial  electrotherapy  stimulator 
for  its  intended  use.  In  addition  to  the 
basic  requirements  described  in 
§  814.20(b)(6)(ii)  for  a  PMA,  the 
description  of  the  clinical  protocol(s) 
should  include  sufficient  detail  to 
indicate  whether  the  protocol(s)  meet 
the  following  criteria  deemed  necessary 
by  FDA  to  provide  reasonable  assurance 
of  the  device’s  safety  and  effectiveness 
for  its  intended  use. 

A.  General  Requirements 

The  study  protocol  for  a  CES  must 
contain  a  clear  statement  of  the 
hypothesis  to  be  tested,  including:  (1) 

An  identification  of  the  stages  of  the 
disease  or  condition  to  be  treated,  based 
on  a  recognized  classification,  so  that 
improvement  or  deterioration  can  be 
measured;  (2)  a  statement  whether  the 
device  is  intended  to  be  used  alone  or 
as  an  adjunctive  treatment;  (3)  an 
identification  of  the  physiological 
effects  which  the  device  produces;  and 
(4)  an  identification  of  the  primary  and 
secondary  variables  to  be  analyzed  to 
demonstrate  effectiveness.  The  protocol 
should  be  supported  by  background 
literature  on  previous  uses  of  the  device 
and  proposed  mechanisms  for  its  effect. 
The  protocol  should  address  the  clinical 
utility  of  the  device  in  terms  of  the  risk- 
to-benefit  ratio  of  the  device  for  its 
intended  use.  Pilot  studies  are 
recommended  to  characterize  the 
primary  and  secondary  variables 
associated  with  the  use  of  the  device. 
Primary  variables  used  for  measurement 
of  safety  and  effectiveness  should  be 
clearly  defined. 

B.  Study  Sample  Requirements 

The  subject  population  must  be  well 
defined.  Ideally,  the  study  population 
should  be  as  homogeneous  as  possible 
in  order  to  minimize  selection  bias  and 
reduce  variability.  Otherwise,  an 
excessively  large  population  may  be 
necessary  to  achieve  statistical 
significance.  Independent  studies 
producing  comparable  results  at 
multiple  study  sites  using  identical 
protocols  are  necessary  to  demonstrate 
repeatability.  Justification  must  be 
provided  for  the  sample  size  used  to 
show  that  a  sufficient  number  of 
patients  were  enrolled  to  attain 
statistically  and  clinically  meaningful 
results.  Inclusion  and  exclusion  criteria 
should  be  formulated  based  on  the 
subjects’  demographics  and  eligibility 
criteria.  Eligibility  criteria  for  the 
subject  population  should  include  the 
subjects’  potential  for  benefit,  the  ability 
to  detect  a  benefit  in  the  subject,  the 
absence  of  both  contraindications  and 
any  competing  risk,  and  assurance  of 
subject  compliance.  In  a  heterogeneous 


sample,  stratification  of  the  patient 
groups  participating  in  the  clinical 
study  may  be  necessary  to  analyze 
homogeneous  subgroups  and  thereby 
minimize  potential  bias.  All  endpoint 
variables  must  be  identified  and  a 
sufficient  number  of  patients  from  each 
subgroup  analysis  must  be  included  to 
allow  for  stratification  by  pertinent 
demographic  characteristics. 

C.  Phases  of  Study 

The  study  should  consist  of  four 
phases:  Enrollment,  baseline,  treatment, 
and  followup.  During  enrollment  the 
sampling  methods  and  intervals  must  be 
predetermined  and  kept  constant  and 
identical  for  all  patients  at  all  sites. 
Patients  should  be  screened  to  assure 
they  conform  to  the  established 
inclusion  criteria  and  that  their 
medication  and  other  forms  of  therapy 
are  stabilized.  Once  patients  are 
enrolled,  multiple  baseline 
measurements  should  be  obtained  for  all 
variables  to  be  examined.  The  treatment 
phase  should  incorporate  standard 
measures  for  each  study  variable.  The 
primary  study  variables  should  be 
measured  using  several  standard 
methodologies.  Multiple  measurements 
tliroughout  the  treatment  phase  may  be 
necessary  to  determine  sample  variance. 
During  each  followup  interval  the 
variables  should  be  measured  again  and 
analyzed  for  treatment  effect.  Followup 
must  be  complete  and  of  sufficient 
duration  to  reasonably  assure  safety  and 
effectiveness. 

D.  Study  Design 

The  study  should  be  a  randomized 
double-blind  design  where  all  subjects 
of  the  study  population  are  assigned 
concurrently  by  some  method  of 
randomization  to  either  an  active  group 
or  a  placebo  control  group.  The 
preferred  method  for  subject  enrollment 
into  a  study  is  randomization  by  a 
central  monitor.  The  individuals 
responsible  for  the  analysis  and 
interpretation  of  the  data  obtained  from 
the  study  should  not  have  any  pre- 
exposure  to  the  study  population. 
Blinding,  therefore,  is  needed  both  of 
the  subject  population  and  of  those 
individuals  whose  study  functions 
require  interaction  with  the  subject 
population.  All  potential  sources  of 
error,  including  selection  bias, 
information  bias,  misclassification  bias, 
comparison  bias,  or  other  potential  bias 
must  be  evaluated  and  minimized.  The 
study  must  clearly  measure  any  possible 
placebo  effect.  Treatment  effects  should 
be  based  on  objective  measurements. 
The  validity  of  these  measurement 
scales  must  be  shown  to  ensure  that  the 


treatment  effect  being  measured  reflects 
the  intended  use  of  the  device. 

Adherence  to  the  protocol  by  subjects, 
investigators,  and  all  other  individuals 
involv^  is  essential  and  requires 
monitoring  to  assure  patient 
compliance,  physician  compliance,  and 
blinding.  Subject  exclusion  due  to 
dropout  or  lost  to  folloMrup  greater  than 
20  percent  may  invalidate  the  study  due 
to  bias  potential;  therefore,  initial 
patient  screening  and  intensive 
compliance  of  the  final  subject 
population  will  be  needed  to  minimize 
the  dropout  rate.  All  dropouts  miist  be 
accounted  for  and  the  circvimstances 
and  procedures  used  to  ensure  patient 
compliance  must  be  well  documented. 

Endpoint  assessment  cannot  be  based 
solely  on  a  statistical  value.  Instead,  the 
clinical  outcome  must  be  carefully 
defined  to  distinguish  between  the 
evaluation  of  the  proper  function  of  the 
device  versus  its  benefit  to  the  subject. 
Statistical  significance  and  clinical 
utility  of  the  device  must  be 
demonstrated  by  the  statistical  results. 
However,  under  certain  restricted 
circumstances,  a  clinically  significant 
result  may  be  acceptable  without 
statistical  significance. 

Observation  of  all  potential  adverse 
effects  must  be  recorded  and  monitored 
throughout  the  study  and  the  followup 
period.  All  adverse  effects  must  be  well 
documented  and  evaluated. 

E.  Statistical  Analysis  Plan 

The  involvement  of  an  expert  in 
biostatistics  is  necessary  to  provide 
proper  guidance  in  the  planning,  design, 
conduct,  and  analysis  of  a  clinical 
study,  and  to  estimate  the  required 
number  of  patients  based  on  the  number 
of  variables  to  be  examined,  the 
subgroup  analyses  to  be  conducted,  and 
the  expected  treatment  effect.  The  study 
should  be  designed  to  obtain  statistical 
and  clinical  significance  of  the  primary 
and  secondary  variables  at  the  alpha 
level  of  0.05  and  a  beta  of  0.20  for  each 
primary  variable.  Nonparametric  tests 
may  be  required  when  analyzing  data  if 
the  basic  assumptions  for  parametric 
tests  cannot  be  met. 

In  addition  to  this  generalized 
guidance,  the  investigator  is  expected  to 
incorporate  additional  requirements 
necessary  for  a  well-controlled  scientific 
study.  These  additional  requirements 
are  dependent  on  what  the  investigator 
intends  to  measure  or  what  the  expected 
treatment  effect  is  based  on  the  intended 
use  of  the  device. 

Applicants  should  submit  any  PMA 
in  accordance  with  FDA’s  “Guideline 
for  the  Arrangement  and  Content  of  a 
PMA  Application.”  The  guideline  is 
available  upon  request  from  Document 
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Control,  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
AdministraticHi,  1390  Piccard  Dr., 
Rockville.  MD  20850. 

in.  Request  for  Conunents  With  Data 

FDA  is  providing  a  60-day  period  for 
interested  persons  lo  submit  to  the 
Dodiets  M^agement  Branch  (address 
above)  written  comments  regarding  this 
propel  and  its  findings.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individual  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  0  a.m.  and  4  p.m.,  Monday 
through  Friday. 

IV.  Opportunity  To  Request  a  Change  in 
Classification 

Before  requiring  the  filing  of  a  PMA 
or  a  notice  of  completion  of  a  PDP  for 
a  device.  FDA  is  required  by  section 
515(b)(2)(A)(iv)  of  the  act  and  §  860.132 
(21 CFR  860.132)  to  provide  an 
opportunity  for  interested  porsons  to 
request  a  (^ange  in  the  classification  of 
the  device  bas^  on  new  information 
relevant  to  its  classification.  Any 
proceeding  to  reclassify  the  device  will 
be  under  the  authority  of  section  513(e) 
of  the  act. 

A  request  for  a  change  in  the 
classification  of  the  C^  is  to  be  in  the 
form  of  a  reclassification  petition 
containing  the  information  required  by 
§860.123.  including  new  information 
relevant  to  the  classification  of  the 
device,  and  shall,  under  section 
515(b)(2)(B)  of  the  act.  be  submitted  by 
September  15,1993. 

uie  agency  advises  that,  to  ensure 
timely  filing  of  any  such  p>etition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  the  classification  of  the  CES 
is  submitted,  the  agency  will,  by  March 
14. 1994,  after  consultation  with  the 
appropriate  FDA  advisory  committee 
and  by  an  order  published  in  the 
Federal  Register,  either  deny  the 
request  or  give  notice  of  its  intent  to 
initiate  a  change  in  the  classification  of 
the  device  in  accordance  with  sectiem 
513(e)  of  the  act  and  21  CFR  860.130  of 
the  regulations. 

V.  Reforences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Brandi  (address  above) 
and  may  be  seen  by  interested  piersons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  ' 
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VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Economic  Impact 

FDA  has  examined  the  economic 
consequences  of  this  proposed  rule  in 
accordance  with  the  criteria  in  section 
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1(b)  of  Executive  Order  12291  and  finds 
that  this  proposal  would  not  be  a  major 
rule  as  specified  in  the  Order.  The 
agency  l^lieves  that  only  a  small 
number  of  firms  will  be  affected  by  this 
proposed  rule,  and  the  agency  certifies 
under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354)  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  An  assessment  of  the  economic 
impact  of  any  final  rule  based  on  this 
proposal  has  been  placed  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VIII.  Comments 

Interested  persons  may.  on  or  before 
November  1, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Interested  persons  may,  on  or  before 
September  IS,  1993,  submit  to  the 
DocJcets  Management  Branch  a  written 
request  to  change  the  classification  of 
the  CES.  Two  copies  of  any  request  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  or 
requests  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  and  requests  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  882 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  882  be  amended  as  follows: 

PART  882— NEUROLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  882  is  revised  to  read  as  follows: 

Authority:  Secs.  501,  510,  513,  515,  520, 
522,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  351,  360,  360c,  360e, 
360),  3601,  371). 

2.  Section  882.5800  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§882.5800  Cranial  electrotherapy 
stimulator. 

«  *  *  *  * 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  product  protocol  (PDP)  is 
required.  A  PMA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  [date  90 


days  after  date  of  publication  in  the 
Federal  Register  of  the  final  rule  based 
on  this  proposed  rule],  for  any  cranial 
electrotherapy  stimulator  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  on  or  before  [date  90 
days  after  date  of  publication  in  the 
Federal  Register  of  the  final  rule  based 
on  this  proposed  rule]  been  found  to  be 
substantially  equivalent  to  the  cranial 
electrotherapy  stimulator  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  cranial  electrotherapy 
'  stimulator  shall  have  an  approved  PMA 
or  declared  completed  PDP  in  effect 
before  being  placed  in  commercial 
distribution. 

Dated:  August  25, 1993. 

Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

[FR  Doc.  93-21078  Filed  8-30-93;  8.45  am] 
BILUNG  CODE  4160-01-e 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPPTS-50603B;  FRL-4172-2] 

RIN  2070-AB27 

Polymer  of  Substituted  Aryl  Olefin; 
Proposed  Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
described  generically  as  polymer  of 
substituted  aryl  olefin  which  is  the 
subject  of  premanufacture  notice  (PMN) 
P-85-612,  and  which  is  subject  to  a 
TSCA  section  5(e)  consent  order  issued 
by  EPA.  This  proposal  would  require 
certain  persons  who  intend  to 
manufacture,  import,  or  process  this 
substance  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  any  manufacturing, 
importing,  or  processing  activities  for  a 
use  designated  by  this  SNUR  as  a 
significant  new  use.  The  required  notice 
would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and,  if  necessary,  to  prohibit  or  limit 
that  activity  before  it  can  occur. 

DATES:  Written  comments  must  be 
received  by  EPA  by  September  30, 1993. 
ADDRESSES:  All  comments  must  be  sent 
in  triplicate  (with  additional  sanitized 
copies  if  confidential  business 
information  (CBI)  is  involved)  to:  TSCA 


Document  Receipt  Office  (TS-790). 

Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-G99, 401  M  St.,  SW., 
Washington.  DC  20460.  Comments 
should  include  the  docket  control 
number.  The  docket  control  number  for 
the  chemical  substance  covered  in  this 
SNUR  is  OPPTS-50603B. 
Nonconfidential  versions  of  comments 
on  this  proposed  rule  will  be  placed  in 
the  rulemaking  record  and  will  be 
available  for  public  inspection.  Unit  Vn. 
of  this  preamble  contains  additional 
information  on  submitting  comments 
containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director. 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 

(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  SNUR  would  reqmre  persons 
to  notify  EPA  at  least  90  days  before 
commencing  the  manufacture,  import, 
or  processing  of  P-85-612  for  the 
significant  new  uses  designated  herein. 
The  required  notice  would  provide  EPA 
with  information  with  whic^  to  evaluate 
an  intended  use  and  associated 
activities. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
“significant  new  use.”  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  ^ose  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  chemical 
substance  for  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  under  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1).  the  exemptions  authorized 
by  section  5(h)(1),  (h)(2),  (h)(3),  and 
(h)(5),  and  the  regulations  at  40  CFR 
part  721.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e),  5(f),  6,  or  7  to  control 
the  activities  for  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
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action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

n.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  In  the  Federal 
Register  of  August  17, 1988  (53  FR 
31252),  EPA  promulgated  a  “User  Fee 
Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register 
documrat.  Interested  persons  should 
refer  to  these  documents  for  further 
information. 

m.  Background 

EPA  published  a  direct  final  SNUR  for 
the  chemical  substance,  which  was  the 
subject  of  PMN  P-85-612  and  a  TSCA 
section  5(e)  consent  order  issued  by 
EPA.  in  the  Federal  Register  of  July  20, 
1992  (57  FR  31963).  EPA  received 
adverse  comments  following 
publication.  Therefore,  as  required  by 
§  721.160,  the  final  SNUR  for  P-85-612 
is  being  withdrawn  elsewhere  in  this 
issue  of  the  Federal  Register  and  this 
proposed  rule  on  the  substance  is  being 
issued. 

The  commenter  was  the  submitter  of 
P-85-612  who  is  also  subject  to  the 
section  5(e)  consent  order.  The  order 
subjects  the  PMN  submitter  to  certain 
worker  protection,  hazard 
communication,  disposal,  and  use 
restrictions.  The  section  5(e)  consent 
order  allows  distribution  of  the 
substance  only  if  the  commenter’s 
customers  agree  to  similar  hazard 
commimication  and  worker  protection 
requirements  and  also  agree  not  to 
further  distribute  the  substance  unless  it 
has  been  encapsulated  into  a  plastic 
matrix.  The  commenter  notes  that  the 
restrictions  in  the  consent  order  do  not 
apply  to  its  customers  once  the 
substance  has  been  incorporated  into  a 
plastic  matrix. 

However,  the  direct  final  SNUR  for  P- 
85-612  would  have  applied  to  all 
manufacturers,  importers,  and 
processors  even  when  the  substance  is 
incorporated  into  a  plastic  matrix.  The 
commenter  noted  that  the  direct  final 
SNUR  as  written  would  have  applied 
more  broadly  than  the  ccmsent  order 
and  request^  that  EPA  change  the 
SNUR  to  more  accurately  reflect  the 


restrictions  in  the  section  5(e)  consent 
order. 

EPA  concurs  with  the  commenter’s 
analysis  and  has  added  language  in  this 
proposed  rule  to  exclude  SNUR 
reporting  requirements  once  the 
substance  has  been  incorporated  into  a 
plastic  matrix. 

EPA  is  not  soliciting  and  will  not 
respond  to  comments  on  any  of  the 
other  SNURs  that  were  published  in  the 
July  20, 1992  Federal  Register  because 
those  rules  became  final  effective 
September  19, 1992.  The  supporting 
rationale  and  backgroimd  to  this 
proposal  are  more  fully  set  out  in  the 
preamble  to  the  direct  final  SNUR  for 
this  substance  and  in  the  preamble  to 
EPA’s  first  direct  final  SNURs  published 
in  the  Federal  Register  of  April  24. 1990 
(55  FR  17376).  Consult  that  preamble  for 
further  information  on  the  objectives, 
rationale,  and  procedures  for  the 
proposal  and  on  the  basis  for  significant 
new  use  designations  including 
provisions  for  developing  test  data. 

IV.  Substance  Subject  to  This  Rule 

EPA  is  proposing  significant  new  use 
and  recordkeeping  requirements  for  the 
following  chemical  substance  under 
part  721  subpart  E. 

PMN  Number  P-85-612 

Chemical  name:  (generic)  Pol)rmer  of 
substituted  aryl  olefin. 

CAS  number:  Not  available. 

Effective  date  of  section  5(e)  consent 
order:  September  6. 1985. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i).  (ii)(I).  and  (ii)(U)  of  TSCA 
bascKl  on  a  finding  that  the  information 
available  to  the  Administrator  is 
insufficient  to  permit  a  reasoned 
evaluation  of  the  health  and 
environmental  effects  of  the  chemical 
substance,  that  the  impurity  present  in 
this  substance  may  present  an 
unreasonable  risk  of  injury  to  health, 
that  the  substance  is  expected  to  be 
produced  in  substantial  quantities,  and 
that  there  may  be  significant  or 
substantial  human  exposures. 

Toxicity  concern;  Similar  chemicals 
have  been  shown  to  cause  liver,  kidney, 
neurotoxic,  reproductive,  and 
teratogenic  effects  in  test  animals. 
Fecommended  testing:  The  Agency  has 
determined  that  a  2&^ay  range  finding 
test  and  a  four  dosage  level  90^ay 
subchronic  oral  toxicity  test  on  the 
substance  would  help  characterize 
possible  liver,  kidney,  neurotoxic, 
reproductive,  and  teratogenic  effects  (40 
CFR  798.2650). 

CFB  citation:  40  CFR  721.6820. 


V.  Applicability  of  SNUR  to  Uses 
Occiming  Before  Effective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  proposal  rather  than 
as  of  the  effective  date  of  the  rule. 

Because  this  SNUR  was  first  published 
on  July  20, 1992,  as  a  direct  final  rule, 
that  date  will  serve  as  the  date  after 
which  uses  will  be  considered  to  be  new 
uses.  If  uses  which  had  commenced 
between  that  date  and  the  effective  date 
of  this  rulemaking  were  considered 
ongoing,  rather  than  new,  any  person 
could  defeat  the  SNUR  by  initiating  a 
significant  new  use  before  the  effective 
date.  This  would  make  it  difficult  for 
EPA  to  establish  SNUR  notice 
requirements.  Thus,  persons  w'ho  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  for  uses 
regulated  through  this  SNUR  after  July 
20, 1992,  will  have  to  cease  any  such 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  such 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA. 
not  wishing  to  unnecessarily  disrupt  the 
activities  of  persons  who  begin 
commercial  manufacture,  import,  or 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  of  the 
SNUR,  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  If  a  person  were  to  meet 
the  conditions  of  advance  compliance  as*" 
codified  at  §  721.45(h),  the  person 
would  be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  imtil  the  notice 
review  period,  including  all  extensions, 
expires. 

VI.  Economic  Analysis 

EPA  evaluated  the  potential  costs  of 
establishing  significant  new  use  notice 
requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  unchanged  for  the  substance 
in  this  proposed  rule.  The  Agency’s 
complete  economic  analysis  is  available 
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in  the  public  record  for  this  proposed 
rule  (OPPTS-50603B). 

VII.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  btisiness 
information  must  mark  the  comments  as 
“confidential,”  “trade  secret,”  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a 
nonconfidential  public  version  in 
triplicate  of  the  comments  that  EPA  can 
place  in  the  public  file. 

VIII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50603).  The  record  includes 
basic  information  considered  by  the 
Agency,  in  developing  this  proposed 
rule.  EPA  will  supplement  the  record 
with  additional  information  as  it  is 
received. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record.  EPA  will 
identify  the  complete  rulemaking  record 
by  the  date  of  promulgation.  A  public 
version  of  the  record,  without  any  CBI, 
is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  also  known  as,  TSCA  Public 
Docket  Office,  from  8  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  NQC  is 
located  in  Rm.  E^102, 401  M  St.,  SW., 
Washington,  DC  20460. 

DC.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major” 
and  therefore  requiros  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
“major”  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  and  it  would  not  have 
a  significant  effect  on  competition, 
costs,  or  prices.  While  there  is  no 
precise  way  to  calculate  the  total  annual 
cost  of  compliance  with  this  proposed 
rule,  EPA  estimates  that  the  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $4,500  to 
$11,000,  including  a  $2,500  user  fee 
payable  to  EPA  to  offset  EPA  costs  in 
processing  the  notice.  EPA  believes  that. 


because  of  the  nature  of  the  rule  and  the 
substance  involved,  there  would  be  few 
significant  new  use  notices  submitted. 
Furthermore,  while  the  expense  of  a 
notice  and  the  uncertainty  of  possible 
EPA  regulation  may  discourage  certain 
innovation,  that  impact  would  be 
limited  because  sudi  factors  are 
unlikely  to  discourage  an  innovation 
that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b}).  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  proposed  rule  would  likely  be 
small  businesses.  However,  EPA  expects 
to  receive  few  SNUR  notices  for  the 
substance.  Therefore,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  proposed  rule  would  not  be 
substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  proposed  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  has  assigned 
OMB  control  numW  2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460;  and  to  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.”  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 


Dated:  August  18, 1993. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  By  adding  new  §  721.6820  to 
subpart  E  to  read  as  follows: 

S  721 .6820  Polymer  of  substituted  aryl 
olefin. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  polymer  of  substituted 
aryl  olefin  (PMN  P-85-612)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section.  The 
requirements  of  this  section  do  not 
apply  once  the  substance  has  been 
encapsulated  into  a  plastic  matrix. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

§  721.63(a)(1).  (a)(2)(i).  (a)(2)(iii). 
(a)(2)(iv),  (a)(3),  (a)(4),  (a)(5)(vii), 

(a) (6)(i).  (a)(6)(ii).  (a)(6)(iii).  (b) 
(concentration  set  at  1.0  percent),  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 

§  721.72(a).  (b).(c),(d),(e) 
(concentration  set  at  1.0  percent),  (f), 
(g)(l)(iii).  (g)(l)(iv),  and  (g)(l)(vi),  (g)(2), 
(g)(4),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(k). 

(iv)  Disposal.  Requirements  as 
specified  in  §721. 85(a)(1),  (a)(2),  (b)(1), 

(b) (2),  (c)(1).  (cK2),  and  any  disposal 
associated  with  any  use,  or  with 
manufacturing  or  processing  associated 
with  any  use  other  than  by  means  of 
recycling. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements.  The 
following  recordkeeping  requirements 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance:  §  721.125(a)  through  (j). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
significant  new  use  rule. 

(FR  Doc.  93-21080  Filed  8-30-93;  8:45  am) 
BILtJNO  CODE  tstoso-s 
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40  CFR  Part  52 

[DC  7-1-5873;  DE 14-1-8874;  MD 19-1- 
5875;  VA  29-1-5877;  VA  26-1-5876;  A-1- 
FRL-4702-41 

Approval  and  Promulgation  of  Air 
Quality  implemantation  Plans; 
Commitment  To  Adopt  an  Inspection 
and  Maintenance  Program;  Delaware, 
Maryland,  Virginia,  and  the  District  of 
Columbia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  conditional 
approval  of  commitments  to  adopt 
inspection  and  maintenance  (I/M) 
Prc^ms  by  Delaware,  Maryland, 
Virginia  and  the  District  of  Columbia. 

SUMMARY:  EPA  is  proposing  to 
conditionally  approve  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  States  of  Delaware  and 
Maryland,  the  Commonwealth  of 
Virginia,  and  the  District  of  Columbia. 
These  revisions  each  provide  for  the 
adoption  and  implementation  of  a 
vehicle  inspection  and  maintenance 
(I/M)  program  meeting  all  requirements 
of  the  Clean  Air  Act  and  EPA’s  I/M 
regulation.  The  intended  effect  of  this 
action  is  to  conditionally  approve  these 
SIP  revisions  under  section  110(k)(4)  of 
the  Clean  Air  Act  as  amended  in  1990. 
These  proposed  conditional  approval  is 
based  upon  a  commitment  by  the 
Governor  of  each  of  the  aforementioned 
states,  or  his  designee,  to  the  timely 
adoption  and  implementation  of  an  I/M 
program  meeting  all  requirements  of  the 
I/M  regulation,  and  upon  submittal  of  a 
schedule  of  program  implementation.  A 
full  SIP  revision  including  legal 
authority  to  implement  the  program  is 
required  by  November  15, 1993. 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1993.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  hnal  action  on  this  SIP  revision. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Thomas  J.  Maslany,  Director. 
Air,  Radiation,  and  Toxics  Division, 

U.S.  Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IB,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of 
documents  (for  each  state  to  which  such 
documents  pertain)  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 


hours  at  the  following  offices:  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control,  89  Kings 
Highway,  P.O.  Box  1401,  Dover 
Delaware  19903;  District  of  Columbia 
Department  of  Consumer  and 
Regulatory  Affairs,  2100  Martin  Luther 
King  Ave.,  SE.,  Washington,  DC  20020; 
Maryland  Deptulment  of  the 
Environment,  2500  Broening  Highway, 
Baltimore  Maryland,  21224;  Virginia 
Department  of  Environmental  Quality, 
Ninth  Street  Office  Building.  P.O.  Box 
10089,  Richmond  Virginia.  23240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  K.  Rehn,  (215)  597-^554. 
SUPPLEMENTARY  INFORMATION: 

Clean  Air  Act  Requirements 

The  Clean  Air  Act  as  amended  in 
1990  (the  Act)  requires  States  to  make 
changes  to  improve  existing  programs  or 
implement  new  ones.  Section 
182(a)(2)(B)  required  any  marginal  or 
worse  ozone  nonattainment  area  with  an 
exiting  I/M  program  that  was  part  of  a 
SIP,  or  any  area  that  was  required 
previously  by  the  Clean  Air  Act  as 
amended  in  1977  to  implement  an  I/M 
program,  to  immediately  submit  a  SIP 
revision  to  bring  the  program  up  to  the 
level  of  past  EPA  guidance  or  to  what 
had  been  committed  to  previously  in  the 
SIP,  which  was  more  stringent.  Ozone 
and  carbon  monoxide  nonattainment 
areas  that  are  classiHed  as  moderate  and 
worse  were  also  required  to  improve 
existing  programs  to  this  level.  In 
addition,  all  ozone  nonattainment  areas 
classified  as  moderate  or  worse  must 
implement  an  I/M  program,  regardless 
of  previous  requirements. 

In  addition,  EPA  was  directed  to 
publish  updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator’s  audits 
and  investigations  of  these  programs. 

All  areas  required  by  the  Act  to  have  an 
I/M  program  were  to  incorporate  this 
guidance  into  the  SIP.  Ozone 
nonattainment  areas  classified  as 
serious  or  worse  with  populations 
greater  than  200,000,  and  CO 
nonattainment  areas  with  design 
classifications  above  12.7  parts  per 
million  (ppm)  and  populations  of 
200,000  or  more,  in  addition  to 
Metropolitan  Statistical  Areas  (MSAs) 
with  populations  of  100,000  or  more  in 
the  Ozone  Transport  Region  (OTR), 
wore  required  to  meet  EPA  guidance  for 
“enhanced”  I/M  programs.  These  areas 
were  required  to  submit  a  SIP  revision 
incorporating  an  enhanced  I/M  program 
by  November  15, 1992. 


Areas  Required  To  Implement  I/M 
Under  Clean  Air  Act  Requirements 

The  Clean  Air  Act  and  EPA’s  I/M 
regulation  list  specific  requirements 
defining  minimum  geographic  coverage 
related  to  I/M  program  implementation. 
The  following  is  a  list  of  I^  program 
areas  encompassed  by  this  action. 

Delaware 

Under  the  requirements  in  EPA’s  I/M 
regulation  with  regard  to  metropolitan 
areas  in  the  OTR  having  populations 
over  100,000,  the  Delaware  portion  of 
the  Philadelphia-Wilmington-Trenton, 
PA-NJ-DE-MD  Consolidated 
Metropolitan  Statistical  Area  (CMSA) 
must  implement  enhanced  I/M  on  a 
county- wide  basis.  This  encompasses 
New  Castle  and  Kent  Counties. 
Additionally,  Delaware  has  committed 
to  implement  enhanced  I/M  in  Sussex 
County. 

Maryland 

Under  the  requirements  EPA’s  I/M 
regulation  with  regard  to  metropolitan 
areas  in  the  Ozone  Transport  Region 
(OTR)  having  populations  over  100,000, 
Maryland  must  implement  I/M  in 
several  metropolitan  areas.  This  entails 
an  enhanced  program  in  the  Maryland 
portions  of  the  Washihgton,  DC-MD- 
VA  MSA  and  the  Philadelphia- 
Wilmington-Trenton,  PA-NJ-DE-MD 
CMSA,  along  with  the  entire  Baltimore 
and  Hagerstown  MSAs,  on  a  county¬ 
wide  basis.  These  include  the  following 
counties/localities:  the  Counties  of 
Anne  Arundel,  Baltimore,  Carroll. 
Harford,  Howard,  Montgomery,  Prince 
George’s,  Queen  Anne’s,  Calvert, 
Charles,  Frederick,  Washington  and 
Cecil;  and  the  City  of  Baltimore. 

Virginia 

Virginia  is  required  to  implement  an 
enhanced  I/M  program  on  a  county¬ 
wide  basis  in  the  Virginia  portion  of  the 
Washington,  DC-MD-VA  MSA  under 
the  OTR  requirements  of  EPA’s  I/M 
regulation.  This  includes  the  following 
counties/localities:  the  Counties  of 
Arlington,  Fairfax,  Loudoun,  Prince 
William  and  Stafford  and  the  Gties  of 
Alexandria,  Fairfax,  Falls  Church, 
Manassas,  and  Manassas  Park. 

Additionally,  Richmond-Petersburg  is 
classified  as  a  moderate  ozone 
nonattainment  area  that  is  situated 
outside  of  the  OTR.  and  is  therefore 
required  to  have  a  basic  I/M  program  in 
the  urbanized  portion  of  the  MSA.  It 
should  be  noted,  however,  that  the 
Virginia  Department  of  Environmental 
Quality,  then  the  Department  of  Air 
Pollution  Control,  submitted  a  formal 
request  to  EPA  to  redesignate  Richmond 
from  moderate  ozone  nonattainment  to 
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attainment  in  November  of  1992.  EPA  is 
reviewing  this  request  and  will  take 
separate  action  upon  it.  If  this 
redesignation  request  is  approved, 
Virginia  will  no  longer  be  required  to 
implement  an  1/M  program  in 
Richmond  and  will  withdraw  its 
committal  SIP  revision  for  that  area. 

District  of  Columbia 

The  District  is  required  to  implement 
enhanced  I/M  pursuant  to  the 
requirements  in  EPA’s  I/M  regulation 
for  an  MSA  in  the  OTR  having  a 
population  of  100,000  or  more. 

Basis  for  Conditional  Approval 

EPA  believes  conditional  approvals 
are  appropriate  in  this  case  b^use 
states  could  not  be  expected  to  begin 
developing  an  I/M  program  meeting  the 
requirements  of  the  Act  and  the  I/M 


regulation  until  EPA’s  I/M  regulation 
was  adopted  as  a  final  rule,  which 
occurred  on  November  5, 1992.  EPA 
believes  that  states  can  adopt  revised 
I/M  program  plans  within  one  year  of 
the  issuance  of  EPA’s  final  rule.  As  a 
condition  of  EPA’s  proposed  approval, 
EPA’s  I/M  regulation  requires  that  by 
November  15, 1993,  states  submit  a 
complete  SIP  revision  containing  all  of 
the  elements  in  the  implementation 
schedule,  including  authorizing 
legislation  and  implementing 
regulations.  The  proposed  conditional 
approval  in  this  action  should  not  be 
interpreted  as  an  approval  of  the 
program  design  features.  In  order  to  be 
considered  complete  and  fully 
approvable,  the  1993  submittal  must 
include  an  analysis  of  the  program  using 
the  most  current  EPA  mobile  source 
emission  model  demonstrating  that  the 


program  meets  the  applicable 
performance  standard,  as  well  as  other 
requirements. 

I/M  Regulation  Requirements 

EPA’s  I/M  regulation  required  each 
State  that  must  implement  an  I/M 
program  to  submit,  by  November  15, 
1992,  a  SIP  revision  including  two 
elements:  a  commitment  from  the 
Governor  (or  his  designee)  to  the  timely 
adoption  and  implementation  of  an  I/M 
program  meeting  all  requirements  of  the 
I/M  regulation,  and  a  s^edule  of 
implementation  of  specific  milestones. 
'These  materials  (commitment  letter  and 
schedule  of  milestones)  are  available  for 
review  and  are  included  in  the  docket 
file  related  to  this  action.  A  summary  of 
the  milestones  and  dates  submitted  by 
each  State  referenced  by  this  notice  can 
be  found  in  Table  1. 


Table  1 . — Milestone  Dates  for  Implementation  of  Inspection  and  Maintenance  Programs 


- j 

Description  of  milestone 

Delaware 

(enhanced) 

Marylarx)  j 

(enhaiKed)  \ 

Washington  DC 
(enharKed) 

Northern  Virginia 
(enharrced) 

Richmond  Vir¬ 
ginia  (basic) 

Passage  of  enabling  legislatkxVIegal 
authority. 

March  1,  1993  . 

Adopted  in  1991 
legislative  ses¬ 
sion. 

Sprirrg  1993  . 

January  1. 1993  ... 

May  1. 1993  . 

May  1. 1993. 

Proposal^xjbiic  notice  of  program  regu¬ 
lations. 

January  1. 1993  ... 

September  8, 1993 

November  15, 
19932. 

November  15, 
1993.2 

Corxfud  public  hearing  on  program 

No  rrtilestone  pro- 

No  milestone  pro-  i 

:  No  milestorre  pro- 

February  1, 19942 

J2knuary  17, 

regulations. 

videdL 

videdV  j 

1  videdL 

1994.3 

Prorruilgation  of  final  regulations  . 

March  31. 1993  ..„ 

Fan  1993  . j 

j  October  15, 1993  . 

April  15, 19944 . 

February  15, 
1994.4 

Issuance  of  final  request(s)  for  pro- 

December  15. 

Release  June  16, 

Odober  1, 1993  ... 

November  15, 

No  milestor>e 

posai. 

1992. 

1992. 

1993. 

provided.' 

Submit  program  reguiatiorrs  arxf  er»- 

November  15, 

No  milestone  pro- 

No  milestone  pro- 

November  15. 

November  15, 

bling  legislation  to  EPA  as  a  formal 
SIP  submittal. 

1993. 

videdL 

videdL 

19935. 

1993.5 

Issue  final  specifications  arfo  test  pro¬ 
cedures. 

December  1,  1992 

No  milestone  pro- 
videdL 

Odober  1, 1993  ... 

November  15, 

1993. 

November  15, 
1993. 

Complete  iicensing/certification  of  sta¬ 
tions/inspections. 

April  1, 1994  . 

December  31, 

1994. 

January  1, 1995  ... 

November  15, 

1994. 

March  15, 1994. 

Award  contract  for  program  operation  .. 

No  milestone  pro¬ 
vided  L 

Spring  1993  . 

No  milestone  pro- 
i  videdL 

1  No  milestone  pro- 
videdL 

No  milestone 
provided.' 

Commerx:ement  of  mandatory  testing 
for  sifoject  vehide  fleet.  I 

July  1, 1994 . 

January  1,  1995  ... 

!  July  1.  1994 . 

1 

January  1, 1996®  . 

July  1. 1994. 

Testing  utilizing  fun  stringency  cutpoints 
begins. 

July  1,  1994 . 

January  1, 1998  ... 

!  January  1, 1996  ... 

No  milestone  pro¬ 
vided'. 

No  milestorre 
provided.' 

Realize  emissions  reductions  equiva¬ 
lent  to  EPA’s  performance  standard. 

No  milestone  pro¬ 
vided  L 

January  1,  2000  ... 

No  milestone  pro- 
videdV 

January  1, 1998  ... 

No  milestone 
provided.' 

Submit  a  formal  SIP  revision  to  EPA  in- 

24  months  after 

No  milestone  pro- 

No  milestone  pro- 

No  milestorre  pro- 

No  milestone 

corporatmg  federal  an  on-board 
diagrK)stics  inspection  into  the  pro¬ 
gram  (pending  issuance  of  EPA’s 
OBDrde). 

final  rule  adopt¬ 
ed. 

videdL 

i 

videdL 

vkJed’. 

provided.' 

i _ 

Notes: 

1  The  State  did  not  make  a  commitment  for  this  milestone. 

2  Virginia's  schedules  for  tx}lh  Northern  Virginia  and  Richmorxj  include  milestones  and  dates  for  proposal  and  issuance  of  public  rx)tiC8  of 
enrtergency  regulations  by  September  1, 1993. 

3\mginia’s  schedules  for  both  Northern  Virginia  and  Richmond  include  milestones  and  dates  for  conducting  public  hearings  on  emergerrcy 
regulaoons  by  October  1, 1993. 

4  Virginia’s  schedules  for  both  Northern  Virginia  and  Richmond  indude  milestones  and  dates  for  promulgation  of  emergerx:y  regulations  by 
Novenwer  10, 1993.  Rnal  regulations  are  to  be  submitted  upon  their  adoption  by  the  Commonwealth. 

^Virginia’s  schedules  for  Northern  Virdnia  and  Richmond  spedfy  that  emergency  regulations  will  be  submitted  at  tNs  date. 

•Mandatory  testing  of  30%  of  affecteo  vehides  scheduled  to  begin  January  1, 1995. 
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State  Submittal 

Delaware  conducted  a  public  hearing 
on  its  commitment  on  December  20, 

1992  and  formally  submitted  it  as  a 
committal  SIP  on  January  11, 1993.  The 
District  of  Columbia  conducted  a  public 
hearing  on  its  commitment  on  October 
27, 1992  and  submitted  its  committal 
SIP  on  January  7, 1993.  Maryland 
conducted  a  public  hearing  on  its 
commitment  on  November  5, 1992  and 
submitted  a  committal  SIP  on  November 
13, 1992.  Virginia  conducted  public 
hearings  on  its  commitment  on 
December  21, 1992  and  submitted  its 
committal  SIP  on  January  19, 1993. 

The  submittal  firom  each  of  these 
States  includes  a  commitment  to  the 
timely  adoption  and  implementation  of 
an  I/M  program  meeting  all 
requirements  of  the  I/M  regulation  and 
the  Act,  and  a  schedule  of 
implementation  of  important  program 
milestones. 

Statement  of  Approvability 

Under  the  authority  of  Secretary 
Edwin  H.  Clark,  n,  the  State  of  Delaware 
Department  of  Natiiral  Resources  and 
Environmental  Control  submitted  an  1/ 

M  committal  SIP  revision  on  January  11, 
1993.  On  November  13, 1992,  imder  the 
authority  of  Secretary  Robert  Perciasepe, 
the  State  of  Maryland  Department  of  the 
Environment  submitted  an  I/M 
committtal  SIP  revision.  Under  the 
authority  of  Governor  L.  Douglas 
Wilder,  the  Commonwealth  of  Virginia 
Department  of  Environmental  Quality, 
then  the  Department  of  Air  Pollution 
Control,  submitted  an  I/M  committal 
SIP  revision  on  January  19, 1993.  On 
January  7, 1993,  rmder  the  authority  of 
Deputy  Director  Joan  Parrot-Fonseca, 
the  District  of  Columbia  submitted  its  1/ 
M  committal  SIP  revision.  These 
revisions  were  submitted  to  the  EPA  to 
satisfy  the  requirements  of  EPA’s  I/M 
regulation  and  the  Clean  Air  Act  as 
amended  in  1990.  the  Agency  has 
reviewed  these  submittals  and  proposes 
to  conditionally  approve  them  under 
section  110(k](4)  of  the  Act.  In  the  event 
that  a  State  fails  to  submit  the  full  I/M 
program  submittal,  due  November  15, 
1993,  EPA  proposes  in  the  alternative  to 
disapprove  the  I/M  commitment  as 
failing  to  comply  with  section  110(k](4). 

If  EPA  takes  final  conditional 
approval  action  on  the  commitment  the 
State  must  meet  its  commitment  to 
adopt  full  inspection  and  maintenance 
rules  by  November  15, 1993  and  must 
submit  these  rules  to  ^A  within  the 
time  specified  in  its  schedule.  If  after 
EPA  has  conditionally  approved  this 
commitment,  the  State  fails  to  adopt  and 
submit  the  required  rules  to  EPA  by 


November  15, 1993,  this  approval  will 
become  a  disapproval  upon  EPA 
notification  of  the  State  by  letter.  At  that 
time,  this  commitment  will  no  longer  be 
a  part  of  the  approved  SEP  for  that  State. 
EPA  will  subsequently  publish  a  notice 
in  the  notice  section  of  the  Federal 
Register  indicating  that  the  commitment 
has  been  disapproved  and  removed 
from  the  SIP.  If  the  State  adopts  and 
submits  the  required  legislative 
authority  and  rules  to  EPA  within  the 
applicable  timefirame,  the  conditionally 
approved  commitment  will  remain  a 
part  of  the  SIP  until  EPA  takes  final 
action  approving  or  disapproving  the 
new  submittal.  If  EPA  approves  the 
subsequent  submittal,  those  newly 
approved  rules  will  become  a  part  of  the 
SIP. 

If  EPA  issues  a  final  disapproval  or  if 
the  conditional  approval  is  converted  to 
a  disapproval,  the  sanctions  clock  under 
section  179(a)  will  begin.  This  clock 
will  begin  at  the  time  EPA  publishes  a 
notice  of  final  disapproval  or  at  the  time 
EPA  notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  make  an  approvable  submittal 
and  EPA  does  not  approve  the  submittal 
on  which  the  disapproval  was  based 
within  18  months  of  the  disapproval, 
EPA  must  impose  one  of  the  sanctions 
under  section  179(b) — highway  funding 
restrictions  or  emissions  offset 
revisions.  Under  section  llO(m)  EPA 
as  discretionary  authority  to  impose 
sanctions  at  any  time  after  a  final 
disapproval.  In  addition,  the  final 
disapproval  triggers  the  federal 
implementation  plan  requirement  under 
section  110(c). 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  regional  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

Proposed  Action 

EPA  is  proposing  to  conditionally 
approve  the  I/M  commital  SIP  revisions 
submitted  by  Delaware,  Maryland, 
Virginia  and  the  District  of  Columbia 
under  section  110(k)(4)  of  the  Act.  If  a 
State  fails  to  meet  the  November  15, 
1993  deadline  for  submittal  of  the  full 
SIP  for  an  I/M  program,  EPA  proposes 
in  the  alternative  to  disapprove  the  I/M 
committal  SIP  for  that  State  for  failing 
to  comply  with  section  110(k)(4). 

The  Agency  has  reviewed  these 
requests  for  revision  of  the  federally- 
approved  State  Implementation  Plans 


for  each  of  these  States  for  conformance 
with  the  provisions  of  the  Clean  Air  Act, 
as  amended  on  November  15, 1990. 
Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  Kiture 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered'  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approval  of  SIP 
submittals  under  sections  110  and  301 
and  subchapter  I,  Part  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing  or  has 
committed  to  impose  in  the  future. 
Therefore,  because  the  federal  SIP 
approval  does  not  impose  any  new 
requirements,  1  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  EPA  issues  a  final  disapproval  or 
the  conditional  approval  is  converted  to 
a  disapproval  under  section  llO(k), 
based  on  a  State’s  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  state  requirements  applicable  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  affect  its 
state  enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement. 
Therefore,  EPA  certifies  that  in  the 
event  that  EPA  disapproves  the  State 
submittal,  this  disapproval  action  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
State  requirements  nor  does  it  substitute 
a  new  federal  requirement. 
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This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 
revisions  from  the  requirements  of 
Section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
OMB  has  agreed  to  continue  the 
temporary  waiver  imtil  such  time  as  it 
rules  on  ^A’s  request. 

The  Administrator’s  decision  to 
approve  or  disapprove  these  I/M 
committal  SIP  revisions  as  submitted  by 
Delaware,  Maryland,  Virginia  and  the 
District  of  Columbia  will  be  based  on 
whether  they  meet  the  requirements  of 
section  110(a)(2)  (A)-(K),  110(a)(3),  and 
Part  D  of  the  Clean  Air  Act,  as  amended 
in  1990,  and  EPA  regulations  in  4U  CFR 
part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  U.S.Q  7401-7671q. 

Dated:  June  4, 1993. 

Stanley  L.  Laskowsld, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  93-21125  Filed  8-30-93;  8:45  am] 
BILLMO  CODE  6S6O-«0-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Pert  11 

RiN1090-AA22 

Natural  Resource  Damage 
Assessments 

AGENCY:  Department  of  the  Interior. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  July  22, 1993,  the 
Department  of  the  Interior  (the 
Department)  issued  a  notice  of  proposed 
rulemaking  (58  FR  39328)  to  reopen  the 
comment  period  on  a  proposed  rule 
revising  the  natural  resource  damage 
assessment  regulations.  The  natural 
resource  damage  assessment  regulations 
establish  proc^ures  for  assessing 
damages  for  injury  to  natural  resources 
resulting  frnm  a  discharge  of  oil  into 
navigable  waters  under  the  Clean  Water 
Act,  as  amended  (CWA),  or  a  release  of 
a  hazardous  substance  imder  the 


Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA).  The 
Department  is  extending  the  period  for 
comment  on  the  proposed  rule  from 
September  7, 1993,  to  September  22, 
1993. 

DATES:  Comments  on  the  proposed  rule 
(58  FR  39328)  will  be  accept^  through 
Wednesday,  September  22, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Environmental  Affairs, 
ATTN:  NRDA  Rule,  room  2340, 
Department  of  the  Interior,  1849  C  Street 
NW.,  Washington,  E)C  20240  (regular 
business  hours  7:45  a.m.  to  4:15  p.m., 
Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  C.  Morton,  Cecil  Hoffmann,  or 
David  Rosenberger  at  (202)  208-3301. 

SUPPLEMENTARY  INFORMATION:  On  July 
22, 1993,  the  Department  issued  a  notice 
of  proposed  rulemaking  to  reopen  the 
comment  period  bn  a  proposed  rule 
revising  the  natural  resource  damage 
assessment  regulations.  The  natural 
resource  damage  assessment  regulations 
establish  procedures  for  assessing 
damages  for  injury  to  natural  resources 
resulting  from  a  discharge  of  oil  into 
navigable  waters  under  the  CWA,  or  a 
release  of  a  hazardous  substance  under 
the  CERCLA.  On  April  29, 1991,  the 
Department  issued  a  notice  of  proposed 
rulemaking  (56  FR  19752)  to  revise  the 
natural  resource  damage  assessment 
regulations.  The  proposed  rule  would 
revise  the  type  B  rule  to  comply  with  a 
court  decision  that  held  that: 

Restoration  costs  are  the  preferred 
measure  of  natural  resource  damages: 
and  all  reliably  calculated  lost  values  of 
injured  natural  resources  should  also  be 
recoverable,  with  no  specific  hierarchy 
of  methodologies  required  of  natural 
resource  trustees  in  estimating  those 
values.  The  court  also  requested 
clarification  of  whether  the  Department 
intended  the  natural  resource  damage 
assessment  regulations  to  apply  to  any 
resources  not  actually  own^  by  the 
government. 

The  comment  period  was  originally 
set  to  expire  on  June  28, 1991,  but  was 
extended  to  July  16, 1991.  By  the  July 
22, 1993  notice,  the  Department 
reopened  the  comment  period  to  accept 
additional  comments,  to  be  submitted 
on  or  before  September  7, 1993. 

The  Department  has  received  several 
requests  fr^ra  the  public  for  additional 
time  to  comment  on  this  proposed  rule. 


=================  I 

The  Department  is  extending  the 
comment  period  to  September  22, 1993. 

Bonnie  R.  Cohen, 

Assistant  Secretary.  Policy,  Management  and 
Budget. 

(FR  Doc.  93-21116  Filed  8-30-93;  8:45  am] 

BHXMa  CODE  4310-aO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-238,  RM-8305] 

Radio  Broadcasting  Services; 
Templeton,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Radio  Representatives,  Inc., 
requesting  the  allotment  of  FM  Channel 
263A  to  Templeton,  California,  os  that 
community’s  first  local  FM  service. 
Coordinates  used  for  this  proposal  are 
35-34-45  and  120-42-41. 

DATES:  Comments  must  be  filed  on  or 
before  October  18, 1993,  and  reply 
comments  on  or  before  November  17, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Conunission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Radio 
Representatives,  Inc.,  Attn:  Gloria  Dawn 
Patterson,  1416  Hollister  Lane,  Los 
Osos,  CA  93402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-238,  adopted  August  9, 1993,  and 
released  August  26, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  E)C  20037. 

Provisions  of  tlie  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frnm  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
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is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-21162  Filed  8-30-93;  8:45  am] 
BUJJNG  CODE  sria-oi-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  920944-2302;  LD.  080393A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  change  in  observer 
coverage;  request  for  comments. 

SUMMARY:  NMFS  proposes  a  change  in 
observer  coverage  such  that  all  vessels 
equal  to  or  greater  than  60  feet  length 
overall  (LOA)  and  all  shoreside 
processing  facilities  would  be  required 
to  accommodate  a  NMFS-certified 
observer  while  engaged  in  hshing  for,  or 
receiving  groundfish  ficm.  Community 
Development  Quotas  (CDQ)  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  during  1993. 


This  action  is  necessary  to  effectively 
monitor  each  allocated  CDQ. 

DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  Alaska  local  time,  September  15, 
1993. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  ).  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668  (Attn:  Lori  Gravel),  or  be 
delivered  to  9109  Mendenhall  Mall 
Road,  Federal  Building  Annex,  suite  6, 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Loefilad,  Resource  Management 
Specialist,  Fisheries  Management 
Division,  Alaska  Region,  I^FS,  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  accoMing  to  the 
Fishery  Management  Plan  for  the 
Groundfish  fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  CDQ  program  was  created  to  help 
develop  commercial  fisheries  in 
communities  on  the  Bering  Sea  coast. 
Qualifying  communities  are  assigned  a 
portion  of  the  overall  program  allocation 
of  pollock.  Each  of  the  portions 
represents  a  relatively  small  quota, 
which  must  be  individually  monitored. 
Observer  estimates  of  groimdfish  catch 
and  at-sea  discards  are  a  critical 
component  of  the  CDQ  harvest  estimate. 
NMFS  cannot  estimate  adequately  the 
harvest  of  these  vessels  and  shoreside 
processing  facilities  unless  each 
participating  vessel  equal  to  or  greater 
than  60  feet  LOA  has  an  observer 
onboard  to  estimate  the  catch.  This  need 
for  a  catch  estimate  from  each 


participating  vessel  necessitates 
additional  observer  coverage  to  manage 
the  fisheries  effectively. 

NMSF  estimates  that  this  requirement 
will  increase  the  monthly  cost  for 
observer  coverage  on  vessels  greater 
than  or  equal  to  60  feet  LOA,  but  less 
than  125  feet  LOA.  The  increase  while 
engaged  in  CDQ  fishing  is  expected  to 
be  firom  $1,800.00  to  $6,000.00.  Six 
vessels  would  be  efiected  by  this  change 
in  observer  coverage.  Shoreside 
processing  plant  costs  will  increase  if 
CDQ  fishing  takes  place  in  a  month 
when  tonnage  received  is  less  than  that 
where  observer  coverage  is  normally 
required.  One  shoreside  processing  is 
impacted  by  this  requirement  with  the 
increase  in  cost  the  same  as  that  for  the 
vessels.  The  1993  participants  in  this 
fishery  are  expected  to  be  the  same  as 
in  1992. 

The  Director  of  the  Alaska  Region, 
NMFS,  as  authorized  under 
§§  675.25(c)(l)(i)  and  (c)(2)(i),  proposes 
to  require  all  vessels  equal  to  or  greater 
than  60  feet  LOA  and  all  shoreside 
processing  facilities  to  accommodate  a 
NMFS-certified  observer  while  engaged 
in  fishing  for,  or  receiving  groimdfish 
from,  CDQs,  except  catcher  vessels 
delivering  only  unsorted  codends  to 
observed  motherships. 

Classification 

This  action  is  taken  under  50  CFR 
675.25  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  26, 1993. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  93-21133  Filed  8-30-93;  8:45  am] 
BIUJNQ  CODE  asifr-aZ-M 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Servico 

BlueGrass  Bound  Timber  Sale;  Idaho 
Panhandle  National  Forest,  Boundary 
County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  USDA,. Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest, 
reforestation,  and  road  construction  and 
reconstruction,  and  road  closures  in  the 
United  States  portion  of  the  Boundary 
Creek  watershed.  The  Boundary  Creek 
watershed  contains  all  or  portions  of 
Bog  Creek,  Blue  Joe  Creek,  Grass  Creek, 
and  Saddle  Creek.  The  project  area  is 
located  in  the  most  northern  portion  (of 
the  U.S.  side)  of  the  Selkirk  Moimtains, 
Idaho  Panhandle  National  Forest, 
Bonners  Ferry  Ranger  District,  Boundary 
County,  Idaho.  Part  of  the  proposed 
project’s  activities  are  within  the  Saddle 
Mountain  Roadless  Area  (1-154). 

The  proposed  actions  to  harvest  and 
reforest  timber  stands,  construct  and 
reconstruct  roads,  and  close  roads  are 
being  considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25L  The  purposes  of  the 
project  are  to  improve  timber 
productivity,  salvage  existing  and 
anticipated  tree  mortality,  provide  part 
of  the  supply  of  wood  products  needed 
to  meet  societal  demands.  This  project- 
level  EIS  will  tier  to  the  Idaho 
Panhandle  National  Forests  Land  and 
Resource  Management  Plan  (Forest 
Plan)  and  Final  EIS  (September,  1987), 
which  provides  overall  guidance  of  all 
land  management  activities  on  the  Idaho 
Panhandle  National  Forests,  including 
timber  and  road  management. 


DATES^  Written  comments  and 
suggestions  should  be  received  within 
45^ays  following  publication  of  this 
notice. 

ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  reouest  to  be 
placed  on  the  project  mailing  list  of 
Debbie  Norton,  District  Ranger,  Bonners 
Ferry  Ranger  Eiistrict,  Idaho  Panhandle 
National  Forests,  Route  4,  Box  4860, 
Bonners  Ferry,  Idaho,  83805-9764. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Deiter,  EIS  Team  Leader,  Bonners  Ferry 
Ranger  District,  Idaho  Panhandle 
National  Forests,  Phone  (208)  267-5561. 
SUPPLEMENTARY  mFORMATION:  Timber 
harvest  and  reforestation  is  proposed  on 
approximately  3000  acres  of  forested 
land  which  has  been  designated  as 
suitable  for  timber  management  by  the 
Idaho  Panhandle  Forest  Plan.  The 
timber  harvest  operations  and  general 
administration  of  National  Forest  lands 
will  require  reconstruction  of 
approximately  15  miles  of  existing 
roads,  and  construction  of 
approximately  10  miles  of  new  road  and 
3  miles  of  snow  roads.  A  small  amount 
of  temporary  road  may  also  be  needed. 
Road  closures  involve  closing  all  new 
roads  an  undetermined  number  of  miles 
of  existing  roads  to  motorizad  traffic 
between  March  15  and  November  15  to 
provide  secure  habitat  for  grizzly  bear. 

There  are  a  variety  of  purposes  for 
timber  harvest  and  reforestation  in  the 
BlueGrass  Boimd  project  area;  the 
primary  purposes  are:  (1)  To  improve 
timber  productivity  by  replacing  slow- 
growing  mature  and  overmature  stands 
with  yoimger,  more  vigorously  growing 
trees;  (2)  salvage  existing  and 
anticipated  tree  mortality:  and  (3) 
provide  part  of  the  supply  of  wood 
products  needed  to  meet  societal 
demands.  The  primary  purpose  of  the 
road  construction  is  to  facilitate  access 
to  the  timber  stands  to  be  harvested. 
Road  reconstruction  can  facilitate  access 
and  improve  watershed  conditions.  The 
primary  purpose  of  closing  roads  is  to 
meet  Forest  Plan  grizzly  bear  security 
requirements  although  it  has  the  added 
benefit  of  minimizing  road  maintenance 
costs  and  sedimentation. 

The  project  area  consists  of 
approximately  42,000  acres  of  National 
Forest  land  located  in  all  or  portions  of 
sections  25  and  36  T65N,  R5W;  sections 
8-17,  20-36  T65N,  R4W;  sections  1-6, 
8-12, 14-17,  21-23  T64N,  R4W: 


sections  7-36  T65N,  R3W;  and  sections 
7-10, 15-22,  29-30  T65N,  R2W,  Boise 
Meridian.  The  majority  of  the  harvesting 
would  occur  within  Grass  Creek,  Saddle 
Creek,  and  the  reaches  of  Boundary 
Creek  below  the  confluence  with  Saddle 
Creek. 

The  decision  to  be  made  is  what,  if 
anything,  should  be  done  in  the 
BlueGrass  Bound  project  area  to:  (a) 
Increase  timber  pi^uctivity  and 
contribute  to  the  Forest’s  sustained 
yield  to  timber  products,  (b)  dispose  of 
slash  and  reforest  harvested  lands,  (c) 
develop  and  manage  the  road  system  to 
facilitate  removal  of  timber  and  reforest 
stands. 

The  Idaho  Panhandle  Forest  Plan 
provides  guidance  for  management 
activities  within  the  potentially  affected 
area  through  its  goals,  objectives, 
standards  and  guidelines,  and 
management  area  direction.  The  areas  of 
proposed  timber  harvest  and 
reforestation  would  occur  within 
Management  Areas  2,  7,  and  16.  Timber 
harvest  would  occur  only  on  suitable 
timber  land.  Road  construction  and 
reconstruction  would  occur  in  2  and  7 
plus  Management  Area  16  when 
crossing  streams.  Below  is  a  brief 
description  of  the  applicable 
management  direction. 

Management  Area  2 — ^Manage 
identified  grizzly  bear  population  while 
providing  for  the  long-term  growth  and 
production  of  commercially  valuable 
wood  products. 

Management  Area  7 — ^Manage 
identified  caribou  and  grizzly  bear 
habitat  to  support  the  IPNF’s  share  of  a 
recovered  caribou  population,  while 
providing  for  the  production  of 
commercially  valuable  wood  products. 

•  Management  Area  9 — ^Manage 
National  Forest  lends  to  maintain  and 
protect  existing  improvements  and 
resource  productive  potential. 

Management  Area  16 — ^Manage 
riparian  areas  to  feature  riptuian 
dependent  resources  (fish,  water 
quality,  maintenance  of  natural 
diannels,  and  certain  vegetation  and 
wildlife  communities)  while  producing 
other  resource  outputs. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action’’  alternative,  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 


45880 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Notices 


achieve  the  proposal’s  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct  and 
indirect  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered,  including  the  effects  of 
timber  harvesting  in  Canada’s  portion  of 
the  Boimdary  Crmk  watershed.  The  EIS 
will  disclose  the  analysis  of  site-specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  conunencing  with 
the  initial  scoping  process  (40  QFR 
1501.7),  which  will  occur  during 
September  and  October  of  1993.  In 
addition,  the  public  is  encouraged  to 
visit  with  Forest  Service  officials  at  any 
time  during  the  analysis  and  prior  to  the 
decision.  *^6  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 

Public  meetings  will  be  held,  but  have 
not  been  scheduled  at  this  time. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a 
relevant  previous  environmental 
analysis,  such  as  the  Idaho  Panhandle 
Forest  Plan  EIS. 

4.  Identify  alternatives  to  the  proposed 
action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Some  public  comments  have  already 

been  identified  from  initial 
interdisciplinary  review  of  the  timber 
sale  proposal,  llie  following  significant 
issues  have  been  identified  so  far: 

1.  Threatened.  Endangered,  and 
Sensitive  plant  and  animal  species. 

2.  Watershea  and  Fisheries. 

3.  Roadless. 

4.  Visual  Quality. 

CXher  environmental  elements  that 
are  commonly  studied  when  proposing 
timber  harvesting  and  road  construction 
on  this  district  include:  Soils,  Unique 
Characteristics  of  the  Geographic  Area, 
Edge.  Corridors,  Fragmentation,  Growth 
and  Yield,  Forest  Health,  Noxious 
Weeds.  Old  Growth.  Wetlands, 
Management  Indicator  Wildlife  Species, 


Snag  Dependent  Species,  Community 
Stability,  Economics,  Heritage 
Resources.  Minerals,  Man-made 
Improvements,  Public  Health  and 
Safety,  Recreation,  Road  Densities, 
Special  Uses,  Transportation  Planning. 
Wood  Supply  and  Demand.  This  list 
will  be  verified,  expanded,  or  modified 
based  on  public  scoping 
interdisciplinary  review  of  this 
proposal. 

llie  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  March  of  1994.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA’s  notice  of  availability 
appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
management  of  the  BlueCrass  Bound 
area  participate  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft  EIS 
should  be  as  site-specific  as  possible. 

The  Final  EIS  is  sdieduled  to  be 
completed  by  September  of  1994. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
re\iewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
cfAngoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedure  provisions 
of  the  National  Environmental  Policy 


Act  at  40  CFR  1503.3  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Bonners  Ferry  Ranger 
District,  Rt.  4  Box  4860,  Bonners  Ferry, 
ID  83805-9764. 

Dated:  August  19, 1993. 

Debbie  Henderscn-Norton, 

District  Hanger. 

{FR  Doc.  93-21027  Filed  8-30-93;  8:45  am) 

KLUNQ  CODE  M10-11-M 


RumpusA-lghtning  Timber  Harvest; 

Nez  Perce  National  Forest;  Idaho 
County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  cancellation  of  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 

SUMMARY:  On  December  12, 1991,  notice 
was  published  in  the  Federal  Register 
(56  FR  64739  and  64740)  that  an 
environmental  impact  statement  would 
be  prepared  to  assess  the  environmental 
effects  of  a  timber  sale  and  associated 
road  construction,  reconstruction,  and 
reconditioning  within  the  Big  Elk  Creek. 
Little  Elk  Creek,  Lick  Creek,  and 
American  River  drainages  about  10 
mines  north  of  Elk  City,  Idaho. 

That  notice  is  hereby  cancelled. 

All  four  affected  streams  are  below 
Nez  Perce  Forest  Plan  fish/water  quality 
objectives  in  their  existing  condition. 
The  Forest  Plan  permits  timber 
management  in  below-objective 
watersheds  concurrent  with  a  "positive 
upward  trend’’  in  fish  habitat 
conditions.  After  extensive  analysis  and 
documentation,  the  Rumpus/Lightning 
project  was  reviewed  by  Nez  Perce 
Forest  aquatic  resource  specialists. 
These  specialists  concluded  that 
substantial  uncertainty  exists  about 
whether  an  upward  trend  in  fish  habitat 
conditions  can  be  established 
concurrent  with  the  proposed  timber 
management  action.  Activities  on  non- 
Forest  Service  lands  in  the  affected 
watersheds  add  further  complications. 

A  different  proposed  action  is 
required,  and  overall  cumulative 
watershed  effects  within  the  South  Fork 
Clearwater  River  basin  must  be 
addressed.  Another  notice  of  intent,  if 
necessary,  will  be  published  when 
another  proposed  action  has  been 
formulated. 

DATES:  This  action  is  effective  upon 
publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Guenther-Gloss,  Environmental 
Coordinator,  Elk  City  Ranger  District, 
Elk  City,  Idaho  83525,  (208)  842-2245. 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Notices 


45881 


Dated:  August  19, 1993. 

MkhMlKing, 

Forest  Supenrisor,  Nez  Perce  National  Forest, 
Route  2,  Box  475,  Grangaville,  ID  83530. 

[FR  Doc.  93-21072  Filed  8-30-93;  8:45  am] 
BIUJNa  CODE 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTIONS:  Issuance  of  Permit  875  to  the 
Northeast  Fisheries  Science  Center. 
National  Marine  Fisheries  Service  (P774 
*1):  Issuance  of  Modification  *1  to 
Oi^on  Department  of  Fish  cmd  Game’s 
Permit  818  (P211C). 

On  July  6, 1993,  (58  FR  36187)  the 
Northeast  Fisheries  Science  Center 
applied  for  a  permit  to  take  listed 
loggerhead  {Caretta  caretta),  leatherback 
[Dermochelys  coriacea),  Kemp’s  ridley 
[Lepidochelys  kempt),  hawksbill 
[Eretmochelys  imbricata),  and  green 
[Chelonia  mydas)  sea  turtles  for  the 
purposes  of  scientific  research  as 
authorized  by  the  Endangered  Species 
Act  (ESA)  and  the  NMFS  rwulations 
governing  listed  fish  and  wildlife 
permits.  Notice  is  hereby  given  that  on 
August  19, 1993,  as  authorized  by  the 
provisions  of  the  ESA,  NMFS  issued 
Permit  Number  875  for  the  above  taking 
subject  to  certain  conditions  set  forth 
therein.  'The  permit  is  valid  through 
August  31, 1998. 

April  22, 1993  (58  FR  25811)  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  was  issued  scientific  research 
Permit  818.  On  July  8, 1993  (58  FR 
36653)  and  July  13. 1993  (58  FR  37715), 
notices  were  published  that  ODFW 
submitted  requests  to  modify  Permit 
818.  Notice  is  hereby  given  &at  on 
August  20, 1993,  as  authorized  by  the 
ESA,  NMFS  issued  Modification  *1  to 
Permit  818.  This  modification  combines 
the  two  requests  and  is  valid  for  the 
duration  of  the  permit,  through 
December  31. 1996. 

Issuance  of  this  permit  and 
modification  was  based  on  a  finding 
that  such  permits:  (1)  Were  applied  for 
in  good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3) 
are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  ’This  permit  and  modification  were 
also  issued  in  accordance  with  and  are 
subject  to  parts  217-227  of  title  50  CFR, 
the  NMFS  regulations  governing  listed 
species  permits. 


The  applications,  permits, 
modification,  and  supporting 
doounents  are  available  for  review  by 
interested  persons  in  the  following 
offices  (by  appointment); 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA,  1335 
East-West  Highway,  Suite  8268,  Silver 
Spring,  MD  20910  (301/713-2232);  and 
Northeast  Region,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive,  Gloucester, 
Massachusetts  01930-2298  (508/281- 
9250),  fw  Permit  875;  and 
Enviromnental  and  Tedinical  Services 
Division,  National  Marine  Fisheries 
Service,  Oil  North  East  11th  Avenue,  room 
620,  Portland,  OR  97232  (503/230-5400), 
for  Permit  818. 

Dated:  August  20, 1993. 

Herbert  W.  Keufman, 

Deputy  Director,  Office  of  Protected 
Resources. 

[FR  Doc.  93-21028  Filed  8-30-93;  8:45  am) 
Btuma  C006  seie-ZMi 

Marina  Mammala 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Receipt  of  application  for  a 
scientific  research  permit  to  take  marine 
mammals  (P397A). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Dan  R.  Salden,  Hawaii  Whale  Research 
Foundation,  Box  1772,  Southern  Illinois 
University  at  Edwardsville. 
Edwardsville,  IL  62026-1772,  has 
applied  in  due  form  for  a  permit  to  take 
humpback  whales  [Megaptera 
novaeangliae),  bottlenose  dolphins 
[Tursiops  truncatus),  spinner  dolphins 
[Stenella  longirostris),  spotted  dolphins 
[Stenella  attenuata),  folse  killer  whales 
(Pseudotva  crassidens),  and  pilot 
whales  [Globicephala  macrorhynchus) 
for  scientific  research. 

DATES:  Written  comments  must  be 
received  on  or  before  September  30, 
1993. 

ADDRESSES:  'The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  room  7324,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS,  501 
W.  Ooaan  Boulevard,  suite  4200,  Long 
Beach,  CA  90802-4213  (310/980- 
4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  NMFS,  2570  Dole 
Street,  room  106,  Honolulu,  HI 
96822-2396  (808/955-8831). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  permit 


application,  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
NMFS,  U.S.  Department  of  Commerce, 
1335  ^st-West  Hwy.,  room  7324,  Silver 
Spring.  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  modification  request  to 
the  Marine  Mammal  Commission  and 
its  Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  MFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

The  applicant  requests  authorization 
to  approach,  up  to  four  times  each,  up 
to  2000  hump^ck  whales  annually 
during  observational/photo¬ 
identification  studies.  Authorization  is 
also  requested  for  the  observation/ 
photo-identification  of  up  to  1000 
bottlenose  dolphins  {Tursiops 
truncatus),  1000  spinner  dolphins 
[Stenella  longirostris),  and  1000  spotted 
dolphins  (Stenella  attenuata)  up  to 
thrM  times  each  annually,  and  up  to 
250  falsa  killer  whales  [Pseudorca 
crassidens)  and  250  pilot  whales 
[Globicephala  macrorhynchus)  up  to 
three  times  each  annually,  incidental  to 
the  research  on  humpback  whales.  Hie 
proposed  activities  will  be  conducted  in 
Hawaiian  waters  over  a  five-year  period. 

Dated:  August  25, 1993. 

William  W.  Fox,  )r.,  PhJ). 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-21063  Piled  8-30-93;  8:45  am] 
BlUma  CODE  »10-22-4l 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Producta 
Produced  or  Manufactured  In  India 

August  25. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  September  1, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT. 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6305.  For  information  on 
emb^oes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authorit]r:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limit  for  Category  363  is 
being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  57  FR  56328,  published  on 
November  27, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

August  25, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  20, 1992,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  Imports  of  certain  cotton,  man¬ 
made  &ber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 


manufoctured  in  India  and  exported  during 
the  twelve-month  period  whi^  began  on 
January  1. 1993  and  extends  throu^ 
December  31, 1993. 

Effective  on  September  1, 1993,  you  are 
directed  to  amend  further  the  dir^ive  dated 
November  20, 1992  to  increase  the  limit  for 
Category  363  to  30,463,221  numbers  *,  as 
provided  \mder  the  terms  of  the  current 
bilateral  agreement  between  the  Governments 
of  the  United  States  and  India. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fitlfe  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Affvements. 

(FR  Doc.  93-21149  Filed  8-30-93;  8:45  am) 
MLLMO  COOE  aS10-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposed 
CBOT  Structural  Panel  Index  Futures 
and  Futures  Option  Contracts 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchange)  nas  applied  for 
designation  as  a  contract  market  in 
CBOT  structtiral  panel  index  futures 
and  futures  option  contracts.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  (Commodity 
Exchange  Act. 

OATES:  Comments  must  be  received  on 
or  before  September  30. 1993. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CBOT 
structural  panel  index  futures  and 
futures  option  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Richard  Shilts  of  the 
Division  of  Economic  Analysis. 


I  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1992. 


Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission’s  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitl^  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission’s 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  ffie 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  Exchange,  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC.  on  August  25, 
1993. 

Gerald  D.  Gay, 

Director. 

(FR  Doc.  93-21087  Filed  8-30-93;  8:45  am] 
BtLUNO  CODE  SMI-OI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
September  8  and  9, 1993.  The  meeting 
will  be  held  at  the  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  Virginia.  The  meeting  will 
commence  at  8  a.m.  and  terminate  at  5 
p.m.,  on  September  8  and  9, 1993.  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 
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The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  an  assessment  of  the  capabilities 
and  readiness  of  the  U.S.  Navy  and 
Marine  Corps  to  effectively  conduct 
littoral  and  amphibious  warfare 
operations,  and  recommendations  for 
technological  investments  that  can 
improve  performance  while  reducing 
risk  to  M^ne  and  Naval  forces.  The 
agenda  will  include  briefings  and 
discussions  related  to  the  projected 
operating  environment  for  the  year 
2000;  operational  concepts;  assessments 
of  C4l;  shallow  water  mine 
coimtermeasures;  ship-to-shore 
movement  (surface  and  air);  fire 
support,  including  close  air  support; 
battle  space  dominance;  and  logistics. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordhigly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  list^  in  section  552b(c){l)  of 
title  5.  United  States  Code. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C 
Lewis,  USN,  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street. 
Arlington,  VA  22217-5000  Telephone 
Number:  (703)  696-4870. 

Dated;  August  25, 1993. 

Michael  P.  Rummel, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  93-21035  Filed  0-30-93;  8:45  am] 
BIUINa  CODE  mO-AE-F 


DEPARTMENT  OF  EDUCATION 

National  Aasessmant  Govaming 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTKNl:  Notice  of  closed  teleconference 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 


forthcoming  meeting  of  the  Subject  Area 
Committee  #1  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
DATES:  September  13, 1993. 

TIME:  11  a.m.,  EST. 

LOCATION:  800  North  Capitol  Street. 

NW.,  suite  825,  Washington,  DC 
FOR  FURTHER  MFORMATION  CONTACT. 

Mary  Arm  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
suite  825, 800  North  Capitol  Street 
NW.,  Washington.  DC..  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  III-C  of  the 
Augustus  F.  Hawkins — ^Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  106-297),  (20  U.S.C 
1221e-l). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 

The  Board  is  responsible  for  selecting 
subject  areas  to  ^  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Subject  Area  Committee  #1  of  the 
National  Assessment  Ckiveming  Board 
will  meet  via  telephone  conference  call 
in  closed  session,  September  13, 1993, 
from  11  a.m.  imtil  adjournment, 
approximately  12:30  p.m.  The  agenda 
for  this  meeting  is  the  review  and  final 
action  on  replacement  items  for  the 
1994  NAEP  geography  assessment.  This 
meeting  must  be  conducted  in  closed 
session  because  premature  disclosure  of 
the  information  presented  for  review 
might  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protect^  by 
exemption  9(B)  of  section  552b(c)  of 
Utle  5  U.S.C 

A  summary  of  the  activities  of  the 
meeting  and  related  matters,  which  are 
informative  to  the  public,  consistent 
with  the  policy  of  5  U.S.C,  552b,  will 
be  available  to  the  public  within 
fourteen  days  after  the  meetinu. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Ass^ment 
Governing  Board,  suite  825, 800  North 


Capitol  Street,  NW.,  Washington,  DC. 
from  8:30  a.m.  to  5  p.m. 

Dated:  August  25, 1993. 

RoyTniby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  93-21039  Filed  8-36-93;  8:45  am) 
BIUJNQ  CODE  400fr-M-M 


[CFDA  No.:  84.117E] 

Educational  Research  Grant 
Program — Field-Initiated  Studies 
Notice  Inviting  Applications  for  New 
Awards  for  Hscal  Year  (FY)  1994 

Purpose  of  Program:  To  support  field- 
initiated  studies  designed  to  advance 
educational  theory  and  practice. 

Enable  Applicants:  Institutions  of 
higher  education;  public  and  private 
organizations,  institutions,  and 
agencies;  and  individuals. 

Deadline  for  Transmittal  of 
Applications:  December  10, 1993. 

Applications  Available:  ^ptember 
15, 1993. 

Available  Funds:  $958,272. 

Estimated  Range  of  Awards:  $50,000 
to  $90,000. 

Estimated  Average  Size  of  Awards: 
$80,000. 

Estimated  Number  of  Awards:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  18  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77, 80,  81. 82.  85, 
and  86;  and  (b)the  regulations  for  this 
program  in  34  CFR  part  700. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Sectary  uses  the 
selection  criteria  in  34  CFR  700.22. 

The  program  regulations  in  34  CFR 
700.20(b)(2)  provide  that  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  including  a  reserved 
25  points.  For  this  competition  the 
Secretary  distributes  the  25  points  as 
follows:  _ 

Significance  (34  CFR  700.22(f)). 
Fifteen  points  are  added  to  this  criterion 
for  a  possible  total  of  30  points. 

Technical  soundness  (34  CFR 
700.22(g)).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  25  points. 

For  Applications  or  Information 
Contact:  Delores  Monroe,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  620, 
Washington.  DC  20208-5646. 
Telephone:  (202)  219-2223.  Individuals 
who  use  a  telecommxmications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
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Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C  1221e. 
Dated:  August  23, 1993. 

Sharon  P.  Kohinaon, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

[FR  Doc  93-21036  Filed  8-30-93;  8:45  am] 
aajjNO  cooc  4000-01-0 


[CFDA  No.:  644)29C] 

Training  Paraonnel  for  the  Education 
of  Individuala  With  Dlaabllltlea: 
Technical  Aasletance  to  Profeealoruil 
Development  Partnerehipe;  Notice 
InvHIng  Appllcatlone  for  Awards 
for  Recal  Year  (FY)  1994 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  support  a  project  to 
provide  technical  assistance  to  five 
Professional  Development  Partnership 
projects.  Profession^  Development 
Partnership  projects  consist  of  consortia 
or  partnerships  of  public  and  private 
entities  formed  to  provide  career 
advancement  or  competency-based 
training  in  special  education,  related 
services,  and  early  intervention  for 
current  workers  at  public  and  private 
agencies  that  provide  services  to  infants, 
t^dlers,  children  and  youth  with 
disabilities. 

This  notice  supports  the  National 
Education  Goals  by  improving  services 
for  infants,  toddlers,  children,  and 
youth  with  disabilifies  and  by  so  doing 
helping  them  to  reach  the  hi^  levels  of 
achievement.  National  Education  Goal  1 
calls  for  all  children  to  start  school 
ready  to  learn,  and  National  Education 
Goal  3  calls  for  American  students  to 
demonstrate  competency  in  challenging 
subject  matter  and  to  learn  to  use  their 
minds  well. 

Eligible  Applicants:  States  or  other 
entities  are  eligible  under  Technical 
Assistance  to  ^efessional  Development 
Partnerships  (84.029C),  but  an  entity 
may  not  receive  financial  assistance  for 
a  professional  development  partnership 
project  and  a  technics  assistance 
project  during  the  same  period  (34  CFR 
318.2). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85,  and  86;  and  (b)  the  regulations  for 
this  program  in  34  C7R  part  318  as 
amended  on  December  29, 1992  (57  FR 
62094-62109)  and  on  May  7, 1993  (58 
FR  27440-27441). 

Priority:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  318.10(a)(5)  and 


318.11(a)(7)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Absolute  Priority:  Technical 
Assistance  to  Professional  Development 
Partnerships  (CFDA  84.029C) 

Hiis  priority  supports  technical 
assistance  to  States  or  entities  receiving 
awards  under  professional  development 
partnership  projects.  Activities  must 
include,  but  are  not  limited  to,  the 
following — 

(i)  Identifying  the  specific  technical 
assistance  needs  of  individual  projects; 

(ii)  Conducting  aimual  meetings  at  the 
national  level; 

(iii)  Identi^^g  other  projects  vmder 
the  Act  relat^  to  professional 
development  for  the  purpose  of 
coordinating  professional  development 
projects.  Coordination  activities  may 
include  conferences,  publications,  and 
maintenance  of  documents  and  data  • 
relevant  to  the  activities  of  the 
professional  development  projects; 

(iv)  Cooperating  with  other  projects 
and  organizations  on  common  goals; 

(v)  Disseminating  information  through 
media,  newsletters,  computers,  and 
written  documentation;  and 

(vi)  Evaluating  center  activities, 
including  impact  determination,  and 
evaluation  assistance  to  centers. 

Deadline  for  Transmittal  of 
Applications:  October  29, 1993 

Deadline  for  Intergovernmental 
Review:  December  29, 1993 

Applications  Available:  September  3, 
1993 

Available  Funds:  The  Administration 
has  requested  $90,122,000  for  the 
overall  Personnel  Development  program 
for  FY 1994.  However,  the  actual  level 
of  funding  is  contingent  on  final 
congressional  action.  We  anticipate  that 
approximately  $300,000  will  be 
available  for  a  new  project  for  this  part 
of  the  program. 

Note:  The  Department  is  not  bound  by  any 
of  the  estimates  in  this  notice. 

Estimated  Range  of  Awards:  $200,000 

Estimated  Number  of  Awards:  1 

Project  Period:  Up  to  36  months 

For  Technical  Information  Contact: 
Betty  Baker.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Washington.  DC  20202-2651. 
Telephone:  (202)  205-9264.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Services  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Cecelia  Aldrich, 


U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Washington, 

DC  20202-2651.  Telephone:  (202)  205- 
9058.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C  1431  (a)-(c) 

Dated:  August  25. 1993. 

Judith  E.  Heumann, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 

(FR  Doc  93-21156  Filed  8-30-93;  8:45  am] 
BHXMO  CODE  4000-41-# 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD93-14107T;  New  Mexico-SI] 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

August  25. 1993. 

Take  notice  that  on  August  23, 1993, 
the  United  States  Department  of  the 
Interior’s  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Gallup  Formation 
underlying  certain  lands  in  the  Otero 
and  Devils  Fork  Gallup  Pools  in  Rio 
Arriba  Coimty,  New  Mexico,  qualifies  as 
a  tight  formation  imder  section  107(b)  of 
the  National  Gas  Policy  Act  of  1978.  The 
area  of  application  covers 
approximately  6,488  acres,  89.5%  of 
which  are  administered  by  the  Bureau 
of  Land  Management  and  10.5%  by  the 
State  of  New  Mexico.  The  recommended 
area  is  described  as  follows: 

Township  24  North,  Range  5  West 

Sections  5-6:  All 

Township  24  North,  Range  6  West 

Sections  1-2:  All 

Township  25  North,  Range  5  West 

Sections  21-22:  S/2 

Sections  27-28:  All 

Sections  31-32:  All 

Sections  33-34:  N/2 

The  notice  of  determination  also 
contains  BLM’s  and  the  State  of  New 
Mexico’s  findings  that  the  referenced 
portion  of  the  G^lup  Formation  meets 
the  requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
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CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Wastson,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-21040  Filed  8-30-93;  8:45  am] 
BILUNO  CODE  tn7-01-M 


[Docket  Ko.  JD93-14106T:  New  Mexico-62] 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA 
Determination  by  Jurisdictional 
Agency  Decignating  Tight  Formation 

August  25, 1993. 

Take  notice  that  on  August  23, 1993, 
the  United  States  Department  of  the 
Interior’s  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Gallup  Formation 
underlying  certain  lands  in  the  Keys 
Area  Armenta  Gallup  Pool  in  San  Juan 
County,  New  Mexico,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natiual  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  approximately 
1,152  acres,  54.9%  of  wMch  are 
administered  by  the  Bureau  of  Land 
Management  and  45.1%  by  the  State  of 
New  Mexico.  The  recommended  area  is 
described  as  follows: 

Township  28  North,  Range  10  West 
Sections  8-9:  All  (Irregular  Sections) 
Township  29  Nwth,  Range  10  West 
Section  32:  All 

The  notice  of  determination  also 
contains  BLM’s  and  the  State  of  New 
Mexico’s  findings  that  the  referenced 
portion  of  the  G^lup  Formation  meets 
the  requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary.  ' 

(FR  Doc  93-21041  Filed  8-30-93;  8:45  am] 
BHJJNQ  CODE  S717-01-M 


[Oockat  No.  TQ93-6-86-000] 

Pacific  Gas  Transmission  Company; 
Change  in  Salas  Rates  Pursuant  to 
Purchased  Gas  Adjustment 

August  25. 1993. 

Take  notice  that  on  August  20. 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission’s  (Commission) 
regulations  under  the  Natural  Gas  Act, 
a  proposed  change  in  rates  applicable  to 
service  rendered  under  Rate  Sdiedule 
PL-1  in  accordance  with  Paragraph  21 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1. 

PGT  tendered  for  filing  as  part  of  its 
FERC  Gas  Tarift,  Second  Revised 
Volume  No.  1,  Twenty-Second  Revised 
Sheet  No.  4.  reflecting  the  out-of-cycle 
adjustment  which  it  proposes  to  make 
effective  August  21, 1993. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  on  PGT’s  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
1. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-21046  Filed  8-30-93;  8:45  am] 
BILUNO  CODE  Sri7-01-M 


[Docket  No.  TM93-&-18-001] 

Texas  Gas  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  25, 1993, 

Take  notice  that  on  August  23. 1993, 
Texas  Gas  Transmission  ^rporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gm  Tarift,  the  revis^  tarift 
sheets  contained  in  appendix  A 
attached  to  the  filing. 

Texas  Gas  states  that  the  proposed 
tarift  sheets  reflect  the  suspension  of  its 
*rransport  Cost  Adjustment  (TCA) 
surcharge,  pursuant  to  Commission 


Letter  Order  dated  July  30, 1993,  and  are 
proposed  to  be  effective  August  1. 1993. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas’s  jurisdictional  sales  customers,  all 
parties  on  the  Commission’s  official 
restricted  service  list  in  the  consolidated 
proceedings,  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  fil^  on  or  before  September 
1, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  WaUon,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-21042  Filed  8-30-93;  8:45  am] 

BiLUNQ  CODE  S717-01-M 


[Docket  No.  TM94-1 -66-000] 

Superior  Offshore  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  25, 1993. 

Take  notice  that  on  August  23, 1993, 
Superior  Offshore  Pipeline  Company 
(SOPCO)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tarift,  First  Revised  Volume 
No.  1.  the  following  tarift  sheets  with  a 
proposed  eftective  date  of  October  1. 
1993: 

Third  Revised  Sheet  No.  5 
Third  Revised  Sheet  Na  6 

SOPCO  states  that  the  revised  tarift 
sheets  are  being  filed  to  amend  SOPCO’s 
FERC  Annual  ^arge  Adjustment  (ACA) 
related  tariff  sheet  to  refiect  the  change 
in  the  FERC  ACA  Unit  Charge.  SOPOO 
has  received  an  Annual  Charges  Billing 
fiom  the  Commission  for  the  fiscal  year 
1993  and  has  already  remitted  to  the 
Commission  SOPCO’s  portion  of  the 
Commission  deficit.  SOPCO  states  that 
for  the  purpose  of  recovering  this 
payment,  ^PCO  has  elected,  pursuant 
to  the  authority  outlined  in  Order  No. 
472,  to  institute  the  ACA  Unit  Charge. 
As  set  forth  by  the  Commission  on 
SOPCO’s  Annual  Charges  Bill.  SOPCO’s 
ACA  Unit  Charge  will  change  from 
$0.0022/MMBtu  to  $0.0026/MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
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DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  m  before  September  1, 1093. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  tal^,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  pers(m  wishing  to 
become  a  party  miist  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Liawood  A.  Watson,  Jr., 

Acting  Secntaiy. 

[FR  Doc.  93-21044  Filed  8-30-03;  8:45  ami 
HUMQ  CODE  Snr-OI-M 


[Docket  No.  TII04-1-76-000] 

Wyoming  Intaratate  Company,  Ltd.; 
Filing 

August  25, 1993. 

Take  notice  that  on  August  23, 1993, 
Wyoming  Interstate  Company,  Ltd. 

(WIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revis^  Volume 
No.  1,  First  Revised  Sheet  No.  5,  and 
Second  Revised  Volume  No.  2,  First 
Revised  Sheet  No.  4  and  First  Revised 
Sheet  No.  5,  with  a  proposed  effective 
date  of  October  1, 1993. 

WIC  states  that  the  tariff  sheets  reflect 
an  increase  of  $0.0003  per  Mcf  in  the 
ACA  adjustment  chaige,  resulting  in  a 
new  ACA  rate  of  $0.0026  per  Mcf  based 
on  WIC’s  1993  ACA  billing.  WIC 
requested  that  the  new  0.26  cent  per 
Miff  ACA  charge  be  effective  October  1, 
1993. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC’s 
jurisdictional  customers  and  public 
bodies,  and  the  filing  is  available  for 
public  inspection  at  WIC’s  operating 
offices  in  Colorado  Spring,  Colorado. 

Any  person  desiring  to  M  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N£., 
Washington,  DC  20426,  in  accordance 
Mrith  §§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
1, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-21043  Filed  8-30-93;  8:45  am] 
eaUNQ  CODE  iriT-OI-M 


[Docket  No.  TM94-1-48-000] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

August  25, 1993. 

Take  notice  that  on  August  23, 1993, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  Nos.  1  and  1-A, 
and  Original  Volume  Nos.  2  and  3,  tariff 
sheets  as  referenced  below,  proposed  to 
be  effective  October  1, 1993: 

First  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  6 
First  Revised  Volume  No.  1-A 
Seventh  Revised  Sheet  No.  4 
Original  Volume  No.  2 
Fourth  Revised  Twentieth  Revised  Sheet  No. 
16 

Fourth  Revised  Twentieth  Revised  Sheet  No. 

17 

Fourth  Revised  Twentieth  Revised  Sheet  No. 

18 

Fourth  Revised  Twentieth  Revised  Sheet  No. 
19 

Fourth  Revised  Twenty-Second  Revised 
Sheet  No.  20 

Fourth  Revised  Twenty-First  Revised  Sheet 
No.  21 

Fourth  Revised  Nineteenth  Revised  Sheet  No. 
22 

Mginal  Volume  No.  3 
Twentieth  Revised  Sheet  No.  5 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  adjust  its 
Annual  Charge  Adjustment  (ACA)  rate 
as  permitted  by  Section  12  of  its  Volume 
No.  1  FERC  G^  Tariff.  The  revised 
sheets  reflect  an  ACA  rate  of  $0.0026. 

ANR  states  that  copies  of  the  filing  are 
being  mailed  to  each  of  ANR’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal . 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  petitions  or  protests  should  be 
filed  on  or  before  September  1. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc  93-21045  Filed  8-30-93;  8:45  am) 
MLLMO  CODE  S717-C1-M 


[Docket  No.  RP93-173-000] 

Pacific  Gas  Transmission  Co.;  Change 
In  Rates 

August  25. 1993. 

Take  notice  that  on  August  19, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
certain  tariff  sheets  to  be  included  in  its 
Second  Revised  Volume  No.  1  and  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff,  with  a  proposed  effective 
date  of  November  1, 1993. 

PGT  states  that  the  above  tariff  sheets 
reflect  revisions  to  PGT’s  credit- 
worthiness  provisions  in  its  FERC  Gas 
Tariff.  These  provisions  are  proposed  to 
be  effective  concurrent  with  PGT’s 
Order  No.  636  restructuring  proposed 
for  implementation  on  November  1, 
1993. 

PGT  states  that  copies  of  the  filing  is 
being  served  upon  PGT’s  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  fine  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
1, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-21048  Filed  8-30-93;  8:45  am] 
BILUNO  CODE  C717-01-M 


[Docket  No.  RP93-1 72-000] 

Panhandle  Eastern  Pljie  Line  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  25, 1993. 

Take  notice  that  on  August  23, 1993, 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle)  tendered  for  filing  as  part  of 
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its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Original  Tariff  Sheet  No. 
24  and  Sheet  Nos.  25-29  (reserved  for 
future  use)  which  are  proposed  to 
become  effective  September  22. 1093. 

Panhandle  states  that  its  filing 
implements  portions  of  $  18.8  of  the 
General  Terms  and  Gonditions  of  First 
Revised  Voliune  No.  1  of  Panhandle’s 
FERC  Gas  Tariff  and  §  18.9  of  the 
General  Terms  and  Conditions  of 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  dispose  of  the  current  balance 
in  its  FERC  Accoxmt  No.  191  by  means 
of  the  direct  billing  of  the  April  30, 1993 
demand  and  conunodity  balances  of  the 
deferred  gas  purchase  accoimt. 

Panhandle  states  that  the  costs 
encompassed  by  its  filing  are  the 
remaining  demand  and  commodity 
components  of  Account  No.  191, 
including  carrying  charges,  as  of  April 
30, 1993,  and  that  the  costs 
encompassed  by  its  filing  cure  fully 
eligible  for  recovery  from  the  customers 
who,  on  April  30, 1993,  were  Buyers 
imder  Original  Volume  No.  1  of 
Panhandle’s  FERC  Gas  Tariff.  Interest 
will  be  charged  on  amoimts  due  frcm 
May  1, 1993  through  tbe  date  payment 
is  made. 

Panhandle  states  that  the  amounts 
which  it  proposes  to  recover  from  the 
customers  affected  by  the  filing  are 
determined  in  accordance  with  the 
provisions  of  Sef:tion  18.8  of  the  General 
Terms  and  Conditions  of  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Eneigy  Regulatory'  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  1, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  cn 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  93-21047  Filed  8-30-93:  8:45  am) 

MUJNC  CODE  srir-oi-M 


[Docket  Noe.  RP92-149-001,  and  002] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Technical  Conference 

August  2S,  1993. 

In  the  Commission’s  order  issued  on 
August  6, 1993,  in  the  abovecaptioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 
The  conference  to  address  the  issues  has 
been  scheduled  for  Thursday, 

September  2, 1993  at  9:30  a.m.  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington.  DC  20426. 

Akll  interested  persons  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc  93-21049  Filed  8-30-93:  8:45  am] 
BtujNQ  cooe  sri7-oi-M 

Western  Area  Power  Administration 

Floodplain  Statement  of  Findings  for 
the  Fort  Morgan  Substation  Rebuild 
Project,  Morgan  County,  Colorado 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice. 

SUMMARY:  This  is  a  floodplain  statement 
of  findings  for  the  Fort  Morgan 
Substation  Rebuild  Project  prepared  in 
accordance  with  10  CFR  part  1022. 
Western  Area  Power  Administration 
(Western)  proposes  to  build  a  new 
electric  power  system  substation  west  of 
Fort  Morgan,  Colorado,  and  dismantle 
and  remove  the  existing  Fort  Morgan 
Substation.  The  existing  Fort  Morgan 
Substation  is  located  in  the  floodplain 
of  the  South  Platte  River  in  Morgan 
County,  Colorado.  Western  prepared  a 
floodplain  and  wetlands  assessment 
describing  the  effects,  alternatives,  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain.  This  action  is  categorically 
excluded  under  the  Department  of 
Energy’s  (DOE)  National  Environmental 
Policy  Act  (N]^A)  Implementing 
Procedures  (10  CHI  part  1021).  Western 
will  endeavor  to  allow  15  days  of  public 
review  after  publication  of  the  statement 
of  findings  before  implementing  the 
proposed  action. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  A.  Fausett,  Western  Area 
Power  Administration,  Loveland  Area 
Office,  P.O.  Box  3900,  Loveland,  CO 
80539-3003.  (303)  490-7200  FAX  (303) 
490-7213. 

For  further  information  on  general 
DOE  floodplain/wetlands 


environmental  review  requirements 
contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585.  (202)  586-4600 
or  (800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
floodplain  statement  of  findings  for  the 
Fort  Morgan  Substation  Project  prepared 
in  accordance  with  10  CFR  part  1022.  A 
notice  of  floodplain  and  wetlands 
involvement  was  published  in  the 
Federal  Register  on  May  28. 1991  (56 
FR  24069).  Western  is  proposing  to 
disassemble  and  remove  the  existing 
Fort  Morgan  Substation  in  Morgan 
County.  Colorado,  and  construct  a  new 
substation  outside  of  the  floodplain. 
Disassembly  of  the  substation  would 
occur  after  construction  of  the  new  Fort 
Morgan  West  Substation  was  completed. 
Removal  of  the  substation  from  the 
floodplain  of  the  South  Platte  River 
would  have  long-term  beneficial 
impacts  by  reducing  the  risk  of  oil  spills 
to  the  river  and  reducing  the  potential 
vulnerability  of  the  region’s  electric 
power  system  due  to  flooding.  No 
watercourses  or  drainage  patterns  would 
be  altered  by  the  project.  Flood,  storage 
volume  would  not  be  affected.  The 
action  would  conform  with  applicable 
State  or  local  floodplain  protection 
standards.  This  action  is  categorically 
excluded  under  the  DOE's  NEPA 
Implementing  Procedures  (10  CFR  part 
1021), 

Western  will  endeavor  to  allow  15 
days  for  public  review  after  publication 
of  the  statement  of  findings  prior  to 
implementing  the  proposed  action. 

Issued  at  Golden.  Colorado,  August  18, 
1993. 

William  H.  Qagett, 

Administrator. 

(FR  Doc.  93-21146  Filed  8-30-93: 8:45  am] 
BUJJNO  CODE  M60-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4699-7] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Gollection  Request  (IGR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
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ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  September  30, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  MFORMATION: 

Office  of  Water 

Title:  Reporting  Requirements  Under 
EPA’s  Water  Alliances  for  Voluntary 
Efficiency  (WAVE)  Program  (EPA  ICR 
No.  1654.01). 

Abstract:  This  ICR  addresses  new 
information  collection  activities  as  part 
of  EPA’s  Water  Alliances  for  Voluntary 
Efficiency  Program  (WAVE).  The  WA^ 
program  was  created  \mder  the  Clean 
Water  Act  at  33  U.S.C.  1254(o),  and 
public  participation  in  the  program  is 
strictly  voluntary.  The  public 
participants  include  WAVE  partners, 
who  will  implement  water  efficiency 
measures,  and  WAVE  supporters,  who 
will  work  with  EPA  to  promote  water 
efficiency  and  provide  information  on 
their  products  and  services.  The 
information  collected  will  be  used  by 
the  EPA  to  identify  cost-effective 
approaches  to  improve  water  usage  and 
to  promote  these  approaches  as  a  means 
of  pollution  prevention. 

Following  the  approval  of  this  ICR, 
WAVE  partners  will  sign  and  submit  to 
EPA  an  MOU  that  includes  basic 
information  about  the  organization. 

Upon  completion  of  a  project,  or 
annually,  the  WAVE  partner  will  submit 
a  report  of  Jbe  project  results  that 
includes  the  status,  costs,  savings  and 
occupant  acceptance  of  the  upgrades; 
and  relevant  practices  before  and  after 
the  upgrade.  The  WAVE  partner  will 
notify  the  EPA  within  two  weeks  of  any 
change  to  WAVE  implementation 
manager’s  responsibilities.  WAVE 
supporters  will  provide  product  and 
service  information  to  the  EPA. 

The  EPA,  working  with  industry 
representatives,  will  use  the  information 
gathered  to  develop  periodic  progress 
reports  describing  the  overall  water  and 
energy  savings. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6  hours  per 
response  including  time  for  reviewing 
instructions,  gathering  and  compiling 
the  data  needed,  and  bompleting  and 
reviewing  the  information.  There  is  no 
public  recordkeeping  required. 

Respondents:  Participwts  in  the 
WAVE  program  primarily  consist  of 
owners/  operators  of  hotels,  restaurants, 
nursing  homes  and  hospitals. 

Estimated  No.  of  Respondents:  90 
reporters. 


Estimated  Number  of  Responses  per 
Respondent:  9. 

Frequency  of  Collection:  Variable,  as 
needed. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,300  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M.  Street, 
SW.,  Washington,  1X3  20460. 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Wa^ngton,  1X3  20503. 

Dated:  August  24, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  93-21115  Filed  8-30-93;  8:45  am) 
SaiiNQ  CODE  SSSO-SO-f 


[FRL-4702-2] 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 
North  Carolina 


address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  A^inistrator’s 
determination  and  a  brief  statement  of 
the  in  formation  that  the  requesting 
person  intends  to  submit  at  such 
nearing;  (3)  The  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

North  Carolina  Department  of  Health  & 
Natural  Resources,  Division  of 
Environmental  Health,  1330  St. 
Mary’s  Street,  Raleigh,  NC  27626. 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street.  NE., 
Atlanta,  Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Vorsatz,  EPA,  Region  IV, 
Drinlcing  Water  Section  at  the  Atlanta 
address  given  above  or  telephone  (404) 
347-2913. 


AGENCY:  Environment!  Protection 
Agency. 

ACTION:  Notice. 


summary:  Notice  is  hereby  given  that 
the  State  of  North  Carolina  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Norffi 
Carolina  has  adopted  drinking  water 
regulations  for  Phase  V  (Inorganic 
Chemicals/Synthetic  Organic 
Chemicals).  EPA  has  determined  that 
this  State  program  revision  is  no  less 
stringent  than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  the  State 
pro^m  revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  September 
30, 1992,  to  the  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made 
September  30, 1993,  a  public  hearing 
will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  in  the  Federal 
Register. 

Any  request  for  a  public  hearing  shall 
include  the  following;  (1)  The  name. 


(Sec.  1413  of  the  Safe  Drinking  Water  Act,  as 
amended  (1986),  and  40  CFR  141  and  142  of 
the  National  Primary  Drinking  Water 
Regulations) 

Patrick  M.  Tobin, 

Acting  Regional  Administrator,  EPA,  Region 
IV. 

[FR  Doc.  93-21118  Filed  8-30-93;  8:45  am) 

MLUNO  CODE  S6S0-<0-M 


(FRL-4701-81 

Science  Advisory  Board 

Environmental  Economics  Advisory 
Committee;  Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Environmental 
Economics  Advisory  (Committee  (EEAC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  on  September  23, 1993  at  the 
Holiday  Iim  Georgetown  (Wisconsin 
Room),  2101  Wisconsin  Avenue  NW., 
Washington  DC  20007.  The  hotel 
telephone  number  is  (202)  333-4600. 

Tne  meeting,  which  is  open  to  the 
public,  will  start  at  8:30  a.m.,  and 
adjourn  no  later  than  5:30  p.m.  Its  main 
purpose  is  to  review  the  Committee’s 
final  draft  report  on  the  Agency’s 
contingent  valuation  (CV)  groundwater 
study,  and  the  (Ommittee’s  first  draft  of 
its  report  reviewing  economic  issues 
and  methodologies  incorporated  in  the 
draft  document  Regulatory  Impact 
Analysis  (RIA)  for  the  Final  Rulemaking 
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on  Corrective  Action  for  Solid  Waste 
Management  Units  developed  by  the 
Office  oi  Solid  Waste. 

The  draft  SAB  reports  noted  ekam  are 
not  available  to  the  public  until  the 
Committee  has  completed  action  on  its 
editing.  Requests  for  copies  of  the  draft 
RIA  document  should  1m  directed  to  the 
Resource  Consuvation  and  Recovery 
Act  (RCRA)  Hotline  (1-600-424-0346). 
This  document  is  not  available  from  tito 
Science  Advisory  Board.  Questions 
concerning  its  oonteot  should  be 
addressed  to  Mrf  Gary  Ballard  (OS  311), 
Re^latory  Analysis  Branch,  C^ce  fd 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401 M  Street,  SW., 
Washington  DC  20460  (202)  260-2429. 
Members  of  the  public  desi^g 
additional  information  about  me 
conduct  of  me  meeting  or  the  agenda 
should  contact  Mr.  Samuel  Rondbeig, 
Designated  Federal  Official, 
Enviroiunental  Economics  Advisory 
Committee,  Sdenoe  Advisory  Board 
(AIOIF),  U.S.  Environmental  Protection 
Agency.  401 M  Street.  SW.,  Washington 
DC  20460,  (202)  260-6552.  Anyone 
wishing  to  make  a  presentation  at  the 
meeting  should  forward  a  written 
statement  (35  copies)  to  Mr.  Rondberg 
by  September  15, 1093.  The  Science 
Advisory  Board  expects  mat  the  public 
statements  present^  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  written  statements.  In 
general,  each  individual  or  group 
making  an  mal  presentation  will  be 
limited  to  a  totd  time  of  ten  minutes. 

Dated:  August  17, 1993. 

Samud  Rondberg, 

Acting  Staff  Director.  Science  Advisory  Board. 
(FR  Doc.  93-21119  Filed  8-30-93;  8:45  am) 
BSUNQ  COOC:  S6SO-60-P 


Science  Advisory  Board 
[FRL-4701-7) 

Ad  Hoc  (nduatrlai  Excess  LandflH 
Advisory  Panel;  Pubiic  llettUng, 
September  21-22, 1993 

Pursuant  to  ffie  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  mat  the  Science 
Advisory  Board’s  (SAB)  ad  hoc 
Industrial  Excess  Landfill  (lEL) 
Advisory  Panel  will  meet  on  September 
21-22, 1993  at  me  Holiday  hm 
Georgdown,  2101  Wisconsin  Avenue, 
NW.,  Washington,  DC  The  Holiday  Inn 
telephone  number  is  (202)  338-4600. 
The  meeting  will  begin  at  9  a.m.  and 
adjourn  no  later  man  5  p.m.  on  bom 
days.  The  meeting  Is  open  to  the  public 
and  seating  is  on  a  first-come  ba^. 


Bockgyouttd 

This  is  the  second  meeting  of  the  DEL 
Panel  The  first  meeting  was  held  on 
July  20-21, 1993  in  Alurtm,  CSiio.  At  that 
meeting  me  Panel  recmved 
presentaticms  frmn  the  U.S. 
Environmental  Protection  Agency 
(EPA),  me  Ohio  State  EPA,  tha  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDIU,  and  members  of  ffio 
interested  public.  Information  relevant 
to  me  history  of  the  request  to  me  SAB 
and  the  dia^  to  the  Pand  are 
contained  in  a  previous  Federal 
Register  notice  (58  FR  36686-36687, 
dated  8  July  1993). 

Purpose  of  This  Meeting 

The  lEL  Panel  has  been  provided  wfth 
relevant  matarials  concerning  the 
project  from  me  U.S.  EPA,  Omo  EPA 
and  ATSKL  Thera  will  be  briefings  and 
opportunity  for  public  comments  at  the 
meeting,  however,  me  piimaiy  purpose 
of  me  meeting  Is  for  me  Panel  to  diwmss 
me  materials  they  have  reeved  and  to 
b^in  to  formulate  responses  to  me 
questions  outlined  in  me  Charge  to  me 
Panel.  A  portion  of  the  meeting  will  be 
devoted  to  a  writing  session  as  me  Panel 
begins  to  prepare  working  papers  mat 
omtain  meir  responses.  &pies  of  these 
working  papers  will  not  be  available 
until  mey  are  combined  into  a  first  draft 
mat  reflects  the  consensus  of  me  Panel 
This  will  be  available  at  smne  point 
after  me  meeting,  probably  in  October. 
For  further  information  on  me 
availability  of  a  draft  report,  please 
contact  Mr.  Flaak  at  me  addi^  listed 
below. 

For  Furth^  Information 

For  details  concerning  this  review, 
including  a  draft  meeting  agenda  and 
Panel  roster,  or  me  overall  activities  of 
me  Science  Advisory  Board,  please 
contact  the  Designated  Federal  Officer 
for  mis  review:  1^.  Robert  Flaak, 
Assistant  Staff  Director,  Science 
Advisory  Board  (A-lOlF),  U.S. 
Environmental  F^tection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460. 
Telephone:  (202)  260-6552  and  FAX; 
(202)  260-7118. 

Opportunity  for  Providing  Conunent 

All  oral  inesentations  or  writtmi 
statements  should  be  limited  to 
scimtific  issues  concerning  me  charge 
to  me  Panel  and  related  issues. 

Members  of  the  public  udio  wish  to 
make  a  brief  formal  oral  presentation  to 
me  Ccnmnittee  must  contact  Mr.  Flaak 
no  later  than  Tuesday,  September  14, 
1993  in  mder  to  be  included  on  me 
Agenda.  Written  statements  of  any 
lengm  (at  least  30  copies)  may  be 
provid^  to  me  Committee  up  until  the 


meeting.  Please  send  tliaee  comments  to 
Mr.  Fla^  at  the  address  gtven  above. 
The  Sdenca  Advisory  Bo^  expects 
that  pifolic  statements  presented  at  its 
meetings  will  not  be  refMtitive  td 
previously  submitted  or  writtmi 
statements.  In  genmal,  each  individua) 
or  group  mating  an  oral  presentation 
wiU  be  limited  to  a  total  time  <d  five 
minutes. 

Dated:  August  13, 1993. 

ARobart  Flaak, 

ActistgStaff  Director,  Science  Advisory  Board. 
[FR  Doc.  93-21120  Filed  8-30-93;  8:46  am) 

BaiMQ  reiaas-e 


[FRL-4701-6] 

Ecological  Processes  and  Eflacts 
Committee,  Climate  Change  Research 
Subcommitlee;  Open  Meeting, 
September  14-15, 1993 

Pursuant  to  the  Federal  Advismy 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  me  Climate 
Change  Research  Suboxnmittee  (the 
Subcmnmittea)  of  the  Ecological 
Processes  and  Effects  Committee  of  tiia 
Science  Advisory  Board  will  meet  on 
September  14-15, 1993,  at  me  HoUday 
Inn  Georgetown,  2101  Wisconsin  Avs., 
NW.,  Wa^ngton,  DC  The  meeting  is 
open  to  me  public,  and  will  begin  on 
b^  days  at  8:30  a.m.  and  end  no  later 
than  5  p.m.  on  September  15.  Seating  at 
me  meeting  will  1m  on  a  first  come 
basis. 

Background 

The  Subcommittee  will  meet  to 
review  me  draft  research  plan  for  the 
Terrestrial  Elements  of  the  Global 
Climate  Research  Program.  The  Office  ot 
Environmental  Processes  and  Effects 
Research  has  asked  me  Subcommittee  to 
review  me  scnentific  merit  of  me  current 
research  plan  and  me  Agencry 
management  and  coordi^tion  of  the 
program  (bom  intomally  and  wim  the 
national  program),  and  to  recommend 
future  directions  for  me  program.  This 
review  will  focus  on  me  process  studies 
(moee  related  to  me  topics  of 
biogeochemical  cycling, 
ecophysiological  effects,  and  offsets  on 
ecosystems). 

Availability  of  Documents  and 
InformaticNS 

Single  copies  of  the  draft  research 
plan  mid  background  materials  provided 
to  me  Subcommittee  for  this  review  are 
available  from  Dr.  Jack  Durham,  U.S. 
EPA,  Office  of  Research  and 
Development,  401  M  Street,  SW., 
Washington,  DC  telephone  (202)  260- 
8932.  For  additional  infomiatian 
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concerning  this  meeting  or  to  obtain  a 
draft  agenda,  please  contact  Dr.  Edward 
S.  Bender,  Designated  Federal  Official, 
or  Mrs.  Marcia  Jolly,  Staff  Secretary,  at 
(202)  260-6552,  Ecological  Processes 
and  Effects  Committee.  Science 
Advisory  Board  (A-lOlF),  U.S. 
Environmental  F^tection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460. 
Anyone  wishing  to  make  a  presentation 
at  the  meeting  must  notify  Mrs.  Jolly 
and  forward  twenty-five  copies  of  a 
written  statement  to  her  no  later  than 
September  3, 1993.  Oral  comments  to 
the  Subcommittee  will  be  limited  to  five 
minutes  per  individual,  and  should  not 
be  repetitive  of  previously  submitted 
written  statements. 

Dated:  August  13, 1993. 

A.  Robert  Flaak, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc  93-21121  Filed  8-30-93;  8:45  am] 
BWJJNQ  COQg:  iSSO  SO  P 

[FRL-4701-61 

Indoor  Air  Quallty/Totai  Human 
Expoaura  Committee;  Open  Meeting, 
September  S-0, 1993 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisoiy  Board's  (SAB)  Indoor  Air 
Quality^otal  Htunan  &cposure 
Committee  (lAQC)  will  meet  on 
September  8-9, 1993.  The  Committee 
will  meet  on  Wednesday  September  8, 
from  9  a.m.  to  5  p.m.  and  on  Thursday, 
September  9,  from  9  a.m.  to  no  later 
than  4:30  p.m.  at  the  Auditorium  of  the 
EPA’s  Environmental  Research  Center, 
Comer  of  Highway  54  and  Alexander 
Drive,  Reseat  Triangle  Park.  North 
Carolina  27711.  The  meeting  is  open  to 
the  public  and  seating  is  on  a  first-come 
basis. 

The  Committee  will  review  the 
Agency's  indoor  air  research  program 
with  regard  to  its  ability  to:  (1)  Address 
the  most  important  scientific  questions 
involving  indoor  air  quality;  (2)  provide 
scientific  and  technical  support  to 
EPA's  program  offices  and  regions;  (3) 
promote  private  sector  involvement  in 
indoor  air  research,  and;  (4)  support 
EPA's  leadership  role  in  indoor  air 
quality  research.  The  Committee  will 
also  review  whether  the  pro)ects  in  the 
Agency's  Indoor  Air  Issue  Plan  are 
commensiuate  with  these  goals,  and 
whether  the  Plan  reflects  adequate  intra- 
and  inter-agency  cooperation.  Certain 
engineering-related  aspects  of  the 
Agency's  indoor  air  research  will  not  be 
reviewed  in  detail  during  this  meeting 
because  they  were  recenUy  reviewed  by 
a  subcommittee  of  the  Science  Advisory 


Board  (Indoor  Air  Engineering  Program 
Review,  July  21-22, 1992). 

The  Committee  will  also  provide  a 
consultation  and  receive  th^  briefings 
from  the  Indoor  Air  Division  of  the 
Agency's  Office  of  Radiation  and  Indoor 
Air.  The  consultation  will  address  the 
ride-based  priority  setting  exercise  being 
developed  for  strategic  planning  by  the 
Indoor  Air  Quality  Cluster.  The 
briefings  will  describe:  (1)  The  Building 
Assessment  Survey  and  Evaluation 
(BASE)  program,  which  is  a  survey  of 
indoor  air  quality  in  office  buildings;  (2) 
the  Source  Characterization  project, 
which  is  a  cross-program  project 
involving  risk  ranking  and  ri^ 
management;  and  (3)  the  efforts  by  the 
Division  to  characterize  the 
relationships  between  energy  cost  and 
indoor  air  quality  in  buildings,  and 
other  economic  issues  related  to  indoor 
air. 

Hie  Committee  will  also  plan  its 
activities  for  the  coming  year. 

Documents  provided  to  the 
Committee  as  backgroimd  for  the  review 
of  the  indoor  air  research  plan  are 
available  from  Kevin  Teichman,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  (Mail  Code  H8105), 
Washington,  DC  20460.  Telephone: 

(202)  260-7669.  Background  documents 
provided  to  the  Committee  from  the 
Office  of  Radiation  and  Indoor  Air  are 
available  from  Ms.  Sandra  Eberle,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  (6203J),  Washington,  DC 
20460.  Telephone:  (202)  233-9722. 

These  background  documents  are  not 
available  frtim  the  Science  Advisory 
Board. 

For  copies  of  the  draft  agenda  for  this 
meeting  and  additional  information, 
please  contact  Ms.  Dorothy  Clark,  Staff 
Secretary  (Telephone  (202)  260-6552. 
Fax  (202)  260-7118],  or  Mr.  Manuel  R. 
Gomez,  Designated  Federal  Official, 
Science  Advisory  Board  (A-lOlF),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington.  DC  20460, 
at  the  above  numbers. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Gomez  or 
Ms.  Clark  no  later  than  Wednesday, 
August  30, 1993  in  order  to  be  included 
on  the  Agenda.  Written  statements  of 
any  length  (at  least  35  copies)  may  be 
provid^  to  the  Committee  up  until  the 
meeting.  The  Science  Advisory  Board 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  or  less,  at  the  Chair's 
discretion. 


Dated:  August  17, 1993. 

Samuel  R.  Rondberg, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  93-21122  Filed  8-30-93;  8:45  am] 
MLUNQ  COOC  «S»-S0-^ 

[OPP-1 80900;  FRL  4642-6] 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Imidacioprid; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  California 
Environmental  Protection  Agency 
(hereafter  referred  to  as  the 
"Applicant”)  to  use  the  pesticide 
Imidacioprid  (CAS  105827-78-9)  to 
treat  up  to  40,000  acres  of  cotton,  in 
Imperial,  Riverside,  and  San  Bernardino 
Counties,  to  control  the  sweet  potato 
whitefly  Bemesia  tabacL  The  Applicant 
proposes  the  use  of  a  new  chemical: 
therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  September  15, 1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-180900,''  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
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Division  (H7505W),  Office  of  Pesticide 
Ptograms,  Environmental  Protection 
Agency,  401 M  St,  SW.,  Washington, 
D.C  20460.  Office  location  and 
telephcHie  numben  FIoot  6,  Crystal 
Station  #1, 2800  Je^rson  Davis 
Highway,  Arlington,  VA,  (703-308- 
8791). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fimgidde,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  r^istration  provisioD  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidadoprid 
on  cotton  to  control  the  sweet  potato 
whitefly  (SPWF).  Informatimi  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  reqiiest 
The  Applicant  states  that  a  new  strain 
of  SPWF,  often  referred  to  as  the  B,  or 
poinsettia  strain,  was  initially  identified 
in  California  in  1990.  Since  mat  time,  it 
has  steadily  spread  to  new  host  plants 
and  grown  in  population  size  eaai 
summer  and  This  strain  extrads  up 
to  5  times  as  mudi  sap  as  the  original 
strain  does.  This  excess  feeding  results 
in  the  production  of  elevated  l^els  of 
honeydew  which  is  deposited  mto 
surfacoe  where  the  SPWF  is  feeding.  In 
cotton,  this  directly  damages  the  lint  by 
making  ginning  much  moe  difficult 
Further,  a  mold  grows  on  the  honeydew, 
and  the  dari:  colored  spores  stain  the 
lint,  further  lowering  its  value.  When 
the  SPWF  becomes  numerous  as  they 
did  in  many  areas  of  the  state  in  the  past 
several  years,  their  direct  feeding  lowers 
the  yield.  The  SPWF  has  also  beim 
implicated  as  a  vector  of  virus.  The 
Applicant  claims  that  adequate  control 
of  ffie  SPWF  is  not  being  adueved  with 
currently  legisteted  products  and 
alternative  cultural  practices.  The 
Applicant  indicates  that  without 
adequate  control  of  the  SPWF  in  cotton, 
significant  economic  losses  will  occur. 
There  are  also  other  eccmomic 
considerations  which  are  difficult  to  put 
a  dollar  amount  on  such  as  delayed 
ginning  operations  and  fouled 
equipment  from  the  sticky  lint 
The  Applicant  proposes  to  apply 
imidadoprid  at  a  maximum  rate  of  0.05 
pound  active  ingredient  (3  Quid  oz.  of 
product)  per  acre  writh  a  maximum  of  5 
applications  on  up  to  40,000  acres  of 
cotton.  This  amounts  to  a  total  of  10,000 
pounds  of  active  ingredient,  or  4,687 Ji 
gallmis  of  product.  This  is  the  first  time 
(hat  the  Applicant  has  applied  for  the 
use  of  imidar.kyrid  on  cotton.  This 
notice  does  not  constituts  a  decision  by 


EPA  on  the  appUcaticm  itseli  The 
regulations  governing  section  18  require 
publication  of  a  notice  of  receipt  of  an 
applicaiticm  for  a  specific  exmnptlan 
proposing  use  of  a  new  chemir^  (Le., 
an  active  ingredient  not  contained  in 
any  current^  roistered  pestidde).  Sudi 
notice  provides  fm  opportunity  for 
public  comment  on  me  application. 
Accordingly,  interested  persons  may 
submit  written  views  cm  this  subject  to 
the  Fidd  Operations  Division  at  the 
address  above. 

The  Agency,  accmdingly,  will  review 
and  coiuider  all  ccunments  recdved 
during  the  commmit  period  in 
determining  whether  to  issue  the 
emergency  exemption  recpiested  by  the 
California  Environmental  Protection 
Agency. 

Dated;  August  20, 1993. 

Lawrence  E.  CnHeen, 

Acting  Director,  Registration  Division,  Office 

Filicide  Programs. 

(PR  Doc.  93-21064  Filed  8-30-93;  8:45  am) 
BAUNQ  COOC  «SS-«0-F 

(OPPTS-6212i;  FRL-4637-21 

Environmental  Stewardship  Program 
for  Pulp  and  Paper  Sludge  Land 
Application;  Establishment  of  a  Pifodc 
Administrative  Record 

AQBIGY:  Envinmmoital  Protectirm 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  is  establishing  an 
administrative  record  for  the  purpose  <d 
documenting  activities  relating  to  the 
development  of  an  industry 
environmental  stewardship  program 
with  the  pulp  and  paper  industry.  The 
Agmicy  intends  to  engage  in 
communications  with  the  American 
Forest  and  Papm  Assodaticm  (AFPA), 
pulp  and  paper  mills,  environmental 
groups.  State  governments,  and  other 
interested  parties  in  order  to  encourage 
the  creation  of  a  program  by  which  the 
pulp  and  paper  mills  will  volimtarily 
develop  and  ad(^  certain  standards 
and  managemmit  practices  for  land 
application  of  wastewatw  treatment 
sludge.  Documents  which  EPA 
considers  relevant  to  the  development 
of  this  program  will  be  placed  into  the 
administrative  recmd  established  by 
this  notice. 

ADDRESSES:  The  file,  designated 
OPPTS-62129,  is  located  at  the  TSCA 
Nonconfidential  Infonnatirm  Center 
(NQC),  also  known  as  the  TSCA  Public 
Docket  Office,  at  the  Environmental 
Protection  Agency,  Rm.  E-G102, 401 M 
St.,  SW.,  Washington,  DC  20460.  The 
file  will  be  available  fmr  review  and 


copying  from  8  ajn.  to  noon  and  from 
1  pan.  to  4  pjn.,  Monday  through 
Friday,  exmuding  legal  holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  Gail 
Cooper,  Program  Manager,  Chemical 
(jmtrol  Diviricm  rrS-794), 
Environmental  Protection  Agmiqr,  Rm. 
E-500, 401  M  St.,  SW.,  Washington,  DC 
20460,  Telephone:  (202)  260-1855. 
SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Register  of  May  10, 1991  (56  FR 
21802),  EPA  issued  the  proposed  rule 
for  Land  Application  of  Sludge  from 
Pa^  Mills  Using  Chlorine  and 
Chlorine-Derivative  Bleaching  Processes 
regulating  land  application  of  pulp  and 
paper  mill  sludge  contaminated  with 
chlcKinated  dibrazo-p-dioxins  (CIH)s) 
and  chlorinated  dibenzofiirans  (CDFs). 
The  CDD/CDF  omtamination  in  slud^ 
most  often  originates  during  the  pulp 
bleaching  process  whidi  u^zes 
dilorine  or  chlorine  derivatives,  but  can 
also  appear  in  the  slud^  frtnn  mills 
processing  recycled  pulp. 

On  Dec^bw  14, 1992,  the  Agency 
announced  its  decision  to  defnr 
promulgation  of  the  final  sludge  land 
application  rule  until  the  revi^ 
integrated  effluent  guidelines  and 
maximum  achievable  control 
technology  (MACT)  standards  for  the 
pulp  and  paper  industry  are 
promulgated  and  take  effect.  This 
decision  was  made  in  keeping  with  the 
Agency’s  commitment  to  pollution 
prevention  and  the  multi-media 
integration  of  EPA  activities.  The 
decision  also  recognized  that  available 
sludge  monitoring  data  from  mills 
whi^  have  made  process  dianges 
suggest  that  TSCA  regulation  may  be 
unnecessarv.  The  integrated  rulemaking, 
under  development  by  the  EPA  Office  of 
Water  and  Office  of  Air  Quality 
Planning  and  Standards,  is  expected  to 
reduce  ffie  level  of  C!X)/CDF 
contamination  in  sludge  through  the 
promotion  of  bleach  plant  process 
changes.  Available  data  from  mills 
which  have  made  these  kinds  of 
changes  suggest  that  TSCA  regulation  is 
not  necessary.  However,  EPA  will 
continue  to  monitor  CDD/CDF  levels 
over  the  next  faw  years  as  other  mills 
make  process  dianges  to  ensure  that  its 
December  14, 1992  decision  to  defer 
further  TSCA  regulation  pending 
implementation  of  the  integrated  rule 
remains  correct. 

In  the  interim  pwiod  befcure  the  jmnt 
rules  are  promulgated  and  take  e&ct, 
EPA  intends  to  open  a  dial(^;ue  with  the 
pulp  and  paper  industry  to  encourage 
the  development  of  an  environmental 
stewardship  program  for  the  practice  oi 
sludge  land  application.  The  goal  of  the 
stewardship  program  would  iM  to 
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encourage  industry  to  establish 
standards  for  maximum  allowable  CDD/ 
CDF  contamination,  site  management 
practices,  and  monitoring  requirements 
for  those  parties  who  are  currently 
practicing  land  application  of  pulp  and 
paper  mifi  sludge. 

Due  to  the  interim  nature  of  the 
volimtary  stewardship  program,  a 
deadline  has  been  established  for  the 
development  of  a  voluntary  agreement. 
By  August  31, 1993  (or  shortly 
thereafter),  AFFA  and  EPA  must  agree 
on  both  the  qualitative  and  quantitative 
terms  of  the  voluntary  agreement.  If  an 
agreement  in  principle  is  not  reached  by 
the  above  date,  EPA  vrill  begin  actively 
pursuing  alternative  strategies  through 
which  to  address  its  concerns  for  sludge 
land  application  during  the  interim 
period.  These  alternate  strategies  could 
include  a  State/Federal  cooperative 
program,  a  Federal  guidance  document, 
and  possible  listing  of  dioxin  on  the 
Emergency  Planning  and  Community 
Right*to-l6iow  Act,  Section  313,  Toxics 
Release  Inventory. 

The  industry  environmental 
stewardship  program,  if  successful,  will 
be  re-evaluated  ^er  promulgation  and 
implementation  of  the  integrated  rules 
to  determine  whether  any  further  TSCA 
action  is  warranted. 

The  establishment  of  public 
administrative  docket  OPPTS-62129 
will  serve  to  maintain  an  administrative 
record  on  the  development  of  the 
environmental  stewardship  program 
addressing  the  land  application  of 
sludge  by  the  pulp  and  paper  industry. 
All  documents  considered  by  EPA  to  be 
relevant  to  the  development  of  this 
stewardship  program,  including  but  not 
Umited  to,  minutes  from  meetings, 
phone  communications,  and  technical 
documents,  %vill  be  placed  in  the 
administrative  record. 

Dated:  August  19, 1993. 

David  Kling, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

[PR  Doc.  93-21083  Filed  8-30-93;  8:45  am] 
BILUNO  CODE  SMO  SO  F 

[OPPTS-62132:  FRL-4638-2] 

Accredited  Training  Programs  Under 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  National  Directory  of  AHERA 
Accredited  Courses  (NDAAC);  Notice  of 
Availability  of  New  Edition. 

SUMMARY:  Effective  August  31, 1993,  the 
EPA  is  announcing  the  availability  of  a 


new  edition  of  its  National  Directory  of 
AHERA  Accredited  Courses  (NDAAC). 
This  publication,  updated  quarterly, 
provides  information  to  the  public  about 
training  providers  and  courses  approved 
for  aco^tation  purposes  pursuant  to 
the  Asbestos  Haz^  Emergency 
Response  Act  (AHERA).  As  a 
nationwide  listing  of  approved  asbestos 
training  programs  and  courses,  the 
NDAAC  has  replaced  the  similar  listing 
which  was  formerly  published  quarterly 
by  EPA  in  the  Federal  Register.  The 
August  31. 1993,  directory,  which 
supersedes  the  version  released  on  May 
28. 1993,  may  be  ordered  through  the 
NDAAC  Clearin^ouse  along  with  a 
variety  of  related  reports. 

ADDRESSES:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact; 
NDAAC  Clearinghouse,  c/o  ATLIS 
Federal  Services,  6011  Executive  Blvd., 
Rockville,  MD  20852,  Telephone:  (301) 
984-1929. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E543B.  401  M  St.,  SW.. 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA.  as  amended  by  the  Asbestos 
School  Hazard  Abatement 
Reauthorization  Act  (ASHARA), 
contractors  who  prepare  management 
plans  for  schools,  inspect  for  asbestos  in 
schools  or  public  and  commercial 
buildings,  or  design  or  conduct  response 
actions  with  respect  to  friable  asbestos- 
containing  materials  in  schools  or 
public  and  commercial  buildings,  are 
required  to  obtain  accreditation  by 
completing  prescribed  training 
requirements.  EPA  therefore  maintains  a 
current  national  listing  of  AHERA- 
accredited  courses  and  approved 
training  providers  so  that  this 
information  will  be  readily  available  to 
assist  the  public  in  accessing  these 
training  programs  and  obtaining  the 
necessary  accreditation.  The 
information  is  also  maintained  so  that 
the  Agency  and  approved  state 
accreditation  and  licensing  programs 
will  have  a  reliable  means  of  identifying 
and  verifying  the  approval  status  of 
training  courses  and  organizations. 

Previously,  EPA  had  published  this 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  last  Federal 
Register  listing  required  by  law  was 
published  on  August  30. 1991.  EPA 
recognized  the  need  to  continue 
publication  of  this  document  even 


though  the  legislative  mandate  had 
expired.  The  NDAAC  fulfills  the  public 
need  for  this  information  while  at  the 
same  time,  it  reduces  EPA  cost  and 
improves  the  service’s  capabilities. 

Dated:  August  S,  1993. 

Mark  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  93-20710  Filed  8-30-93;  8:45  am] 
Biuma  CODE  SBSO-SO-F 

FEDERAL  TRADE  COMMISSION 

Report  of  the  Tar,  Nicotine,  and  Carbon 
Monoxide  Content  of  568  Varieties  of 
Domestic  Cigarettes 

action:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission^ublishes  the  Report  of  the 
Tar,  Nicotine,  and  Carbon  Monoxide 
Content  of  568  Varieties  of  Domestic 
Cigarettes. 

DATES:  August  31. 1993. 

ADDRESSES:  Copies  of  the  full  report  are 
available  from  the  FTC’s  Public 
Reference  Branch,  room  130,  6th  St.  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-3222. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheri  Thomas,  telephone  (202)  326- 
3398,  or  Phillip  Priesman,  (202)  326- 
2484.  Bureau  of  Consumer  Protection, 
601  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 

SUPPLEMENTARY  INFORMATION:  These  ate 
the  most  recent  test  results  of  the  tar, 
nicotine,  and  carbon  monoxide  levels  of 
the  smoke  of  domestic  cigarettes 
reported  by  the  FTC.  The  Tobacco 
Institute  Testing  Laboratory,  (TI  TL),  a 
private  laboratory  operated  by  the 
cigarette  industry,  conducted  the  tar, 
nicotine,  and  carbon  monoxide  testing 
for  the  widely-available  domestic 
cigarette  varieties.  Since  the 
Commission  closed  the  FTC  cigarette 
laboratory  in  1987,  a  Commission 
representative  has  been  given 
unannounced  access  to  the  Tobacco 
Institute  Testing  Laboratory  ("TITL”) 
and  the  Tobacco  Institute’s  test  results 
to  assure  the  accuracy  of  the  tar, 
nicotine  and  carbon  monoxide 
information  provided  by  the  TITL  to  the 
companies.  TITL  provided  the  results  to 
the  respective  cigarette  companies.  The 
companies  provided  the  data  generated 
by  TITL  regarding  their  own  brands  to 
the  FTC  in  response  to  compulsory 
process  issued  by  the  Commission. 
Cigarette  smoke  from  generic  (no  brand- 
name),  private  label,  and  not-widely- 
available  cigarettes  was  not  tested  by 
TITL,  but  was  tested  by  the  cigarette 
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companies  and  provided  iinder 
compulsory  process  to  the  FTC.  The 
methodology,  processes  and  procedures 
that  the  companies  and  TITL  employed 
are  identical  to  those  the  Commission 
has  followed  in  the  past. 

By  Direction  of  the  Commission. 

Donald  S.  Oark, 

Secretary. 

IFR  Doc.  93-21136  Filed  8-30-93;  8:45  am] 
BIUING  CODE  arso-oi-M 


Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  ^e  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies. 


in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between  080993  and  082093 


Name  of  acquiring  person,  r>ame  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


Date  termi¬ 
nated 


Sam  Fox  and  Marilyn  Fox,  Columbus  Holdings  Limited,  SerKX>rp  Systems,  Inc . 

The  Alpine  Group,  Inc.,  Superior  Teletec  Inc.,  Superior  Teletec  Inc  . 

United  Asset  Management  Corporation,  HC  Partnership,  Heltman  FinarKial  Ltd  . 

United  Asset  Management  Corporation,  HFL-B  Partrrer^p,  Heitman  Financial  Ltd  . 

Leggett  &  Platt,  Incorporated,  Leggett  &  Platt,  Incorporated,  Adcom  Wire  (Partnership),  L&P  Carthage  Wire 

Mill  . 

HC  PartnersNp,  United  Asset  Management  Corporation,  United  Asset  Management  Corporation . 

HFL-6  Partnership,  United  Asset  Management  Corporation,  United  Asset  Marragement  Corporation . 

ITT  Corporation,  Kirk  Kerkorian,  The  Stars’  Desert  Inn  Hotel . 

Walton  Monroe  Mills,  Inc.,  Walton  Monroe  Mills,  Inc.,  AM  Acquisition  Irx:  . 

G.  Stephen  Felker,  Walton  Monroe  Milts.  Inc.,  Walton  Monroe  Mills.  Inc . 

CS  Holdings,  Walton  Monroe  Mills,  Inc.,  Walton  Monroe  Mills,  Itk . 

Metropolitan  Life  Insurarrce  Company,  Walton  Monroe  Mills,  Inc.,  Walton  Monroe  Mills.  Inc . 

American  Business  Products,  Inc.,  Home  Safety  Equipment  Co.,  Home  Safety  Equiprrtent  Co  . 

Warburg,  Pincus  Investors,  L.P.,  TAC  Bancshares,  inc.,TAC  Bancshares,  Inc  . 

President  and  Fellows  of  Harvard  College,  TAC  Bancshares,  lnc.,TAC  B^cshares,  Inc  . 

The  SGK  Equity  Furxl,  L.P.,  TAC  Bancshares,  lrx:.,TAC  Barvcshares,  Inc  . 

Rhone  PouierK  S.A,  Applied  Immune  Sciences,  IrK.,  Applied  Immune  Sciences,  Inc . 

Amoco  Corporation,  The  British  Petroleum  Company  P.i.c.,  BP  North  America  Exploration  Egypt  Inc  . 

Health  Managemerrt  Associates,  IrK.,  Galen  Health  Care.  IrK.,  Natchez  Community  Hospital,  IrK . 

First  FkuuKial  Management  Ckxporation,  Virgil  R.  Williams,  International  Banking  Techtiologies,  Inc.  and 

Prime  . 

First  FinarKial  Management  Corporation,  James  M.  Williams,  Jr.,  International  Bar^dng  TechtKiogies,  Inc  . 

Virgil  R.  Williams,  Rrst  Financial  Management  Corporation,  First  Financial  Maruigement  Corporation  . 

Dundee  Bancorp  Inc.,  Zemex  Corporation,  Zemex  Corporation . 

EMCSArporation,  Epoch  Systems,  Inc.,  Epoch  Systems,  Inc . 

The  Avis,  ItK.  Employee  Stock  Ownership  Trust  Mr.  &  Mrs.  Henry  Church.  Jr.,  Transportation  Rentals  Cor¬ 
porations  . . . 

Hanson  PLC,  Quantum  Chemicai  Corporation,  Quantum  Chemical  Corporation . 

Kelso  Partners  IV,  L.P.,  Thomas  J.  Embresda,  Toledo  Television  Lhnited  Partnership . 

Victoria  Acquisition  Corp.,  Western  Bank,  Western  Bank  Mortgage  Company . 

General  American  Life  InsuraiKe  Company.  Security  Mutual  Life  Insurance  Company  of  New  York,  Security 

Equity  Life  InsurarKe  Company  . . . 

James  D.  Sinegal,  Price/Costoo,  Inc.,  Price/Costco,  Inc . 

Jeffrey  H.  Brotman,  Price/Costco,  Inc.,  Price/Costco,  Inc . 

Robert  E.  Price,  Price/Costco,  Inc.,  Price/Costco,  Inc . 

Carrefour  S.A.,  Price/Costco,  IrK..  Prfce/Costco,  Inc . 

Capital  Re  Corporation,  Credit  Re  Corporation.  Credit  Re  Corporation  . . . 

Astra  Compania  Argentina  da  Petroleo  SJV.,  Occidental  Petroleum  Cortxxation,  Occidental  Exploration  of  Ar¬ 
gentina  . . . 

James  River  Corporation  of  Virgirtia,  Alcatel  Aisthom,  Diamond  Occidental  Forest  IrK . 

Victoria  Acquisition  Corp.,  Lawrence  Koppeiman  &  Co.,  Western  Bank  Mortgage  Company  . . 

The  Future  Now,  Inc.,  Basicomputer  Coii^ation,  Basicomputer  Corporation . .*.... 

Infinity  Broadcasting  Corporation,  Edward  M.  Snider,  Spectacor  Broadcasting  Corp . 

Ghaznavi  FamHy  Trust  Consolidated  Enfield  Corporation.  Consumer  Packa^ng  IrK . 

The  Liberty  Coiixxatlon.  North  American  National  Corporation,  North  American  National  Corporation . 

Beijaya  Group  Berhad,  International  Totalizator  Systems.  Inc.,  International  Totalizator  Systems,  Inc  . 

Scott  K.  Ginsburg,  C.  Robert  Allen  111,  Major  Broadcasting  of  Chicago.  Inc . 

Mortimer  B.  Zuckerman,  Anthony  Brusco,  Reetwood  Utho  &  Letter  Corp . . 

Richard  H.  WiUett,  SummenrUle  Partners,  L.P.,  Linq  Industrial  Fabrics,  kK . . . 

Geo^  J.  Pedersen,  MESA  Iik..  Simulation  Systems  &  Services  Technologies  Company . 

The  Louisiana  Land  and  Expkxedion  Company.  The  RTZ  Corporation,  PLC.  Nerco  Oil  &  Gas,  Inc . 
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TRANSACnONS  GRANTED  EARLY  TERMINATION  BETWEEN  080993  AND  082093-Coritniued 


Name  of  aoqutatr^  peiaon,  name  of  acquired  person,  name  of  acquired  entity 

PMNNo. 

Date  termi¬ 
nated 

93-1497 

93-1512 

08/17/93 

08/18/93 

*»»iriiM«n  Aiimm?,  fcir  ,  Amai?,  Inc  . . . 

Armand  iqe . - .  . 

93-1513 

08/18/93 

PHlMp  fnc.,  KraO  Pnwri  ingaadlawtB  fWp  . . . . 

93-1232 

08/19/93 

The  YoA  ThiMe  Cemperty,  Affiliate  PubiicatiOAe  fnc  AHHMed  inc . 

93-1411 

08/19/93 

joiUan  Twet  The  New  York  Timee  Compeny.  The  New  Yorii  Tlmee  Company  . . 

93-1415 

08/19/93 

FMR  Coip.,  Newoo,  Newco . . . - . .  . . . . . . . . . . 

93-1503 

08/19/93 

rs  iMtnr  rVwpnralina  NAtam,  llAtim  . . . . . . 

93-1S16 

06/19/93 

Molorata,  Inc.,  Theodore  D.  &  Doreen  Geiszler,  Irxlala  Corporation  . . . . . . . . 

93-1468 

08/20/93 

Keleo  loveeknent  Aesodalee  IV,  L.P.,  Imo  Industries  Inc.,  Nawoo  . . . . 

93-1515 

08/20/93 

rVMMr  iVnyiMiWwfi^  TCW  DlaRfliwMilB  Fufid  III,  STD  Holdinga,  Inc  . , . 

93-1517 

08/20/93 

AIF  il,  LP.,  Zeie  Coipocatlon,  Zele  Corporation . . . . . . 

93-1526 

08/20/93 

Vesfjyske  Slagterier  A.m.bA.,  The  East  Asiatic  Company  Ltd.  A/S,  Plumrosa  USA,  Inc . 

93-1527 

08/20/93 

Beneddai  Corporation,  Textron  Inc...  Avco  Financial  Services,  Inc  . . 

93-1531 

08/20/93 

Rirharrt  E.  Marriott  A  Nnrioy  P.  Mantott,  Marriott  Oorporaltion,  Mafriatt  International,  Inc  . 

93-1535 

08/20/93 

J.W.  Mewlott,  Jr.  4  Donne  Ree  McwtotL  Marriott  Corporation,  Marriott  International,  Inc  . . 

93-1536  * 

08/20/93 

Aiioe  S.  Marriott,  Marriott  Coqxxation,  Marriott  Intemalional,  inc . . . ............. . . 

93-1537 

08/20/93 

Wlctor  Fores,  Wictor  Forss,  Forcenergy  Partners,  L.P . 

93-1546 

06/20/93 

Tna  Mamo  Corporation  1  Imitad,  Tha  Naur  York  Poat  Co  ,  Inc  ,  The  Naw  York  Ppat  Co  ,  Inc  . 

93-1556 

08/20/93 

Oinnkim  Realty  TiMSt,  Trawalara  Corporation,  Tha  Travatera  tnsiinmca  Compairy  and  Tha  Travalara  . 

93-1559 

06/20/93 

Nawiai  Co  ,  Goctfy  Pmfiucte,  Inc.,  Ctiody  Pmducta,  tee . 

93-1560 

08/20/93 

ftertar  fVmip  Fiaid,  L.P.,  AB  Elacknlin,  Anaheim  Mararfarturing  Co . . . .  . . . 

93-1568 

08/20/93 

OicKsiBin  &  Co.,  L.P.,  PA.  Bergner  &  Co.  Holding  Company,  PJL  Bergner  &  Co  . . — . . 

93-1570 

08/20/93 

PCM  FURTHER  MFOfMATION  CONTACT: 
Sandra  M.  Peaj  or  Rraee  A.  Horton, 
Contact  RepresentatiYes,  Federal  Trade 
CommisBion,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Dbection  of  the  Commission. 

Doneki  S.  Qaih, 

SecreUay. 

(FS  Doc.  «3-21137  Filed  S-30-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 
[ODekatNo.93E-Q213] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent  ‘ 
EatenMon;  Claritin® 

AGENCY:  Food  mid  Ihug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ClaritinO  and  is  publiidiing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  extension  of  a  patent 
which  claims  that  hummi  drug  product. 
ADDRESSES:  Wiittm  ctHBmentsand 
petitions  should  be  directed  to  the 


Dodnts  Management  Branch  (UFA- 
305),  Food  and  Ihrug  Administration, 
rm.  1-23, 12420  Paiklawn  Dr.. 

RcK^lle,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ensign,  Office  cf  Health  Affairs  (HFY- 
20),  Food  and  Drug  Administration. 

5600  Fishers  Lmie,  Rockville,  MD 
20857,  301-443-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  ^  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  'The  approval  phiase  starts 
with  the  initial  submission  nf  an 
application  to  market  the  human  ^xtg 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  ^e 
actual  amount  of  extension  that  the 


Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  Approved  for  marketing 
the  human  drug  product  Claritin®. 
Claritin®  (loratadine)  is  indicated  for 
the  relief  of  nasal  and  non-nasal 
symptoms  of  seasonal  allergic  rhinitis. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  a^lication  for 
Claritin®  (U.S.  Patent  No.  4,282,233) 
from  Schering  Corp.,  and  the  Patent  and 
Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  July  15, 1993, 
advised  the  Patent  and  Trademark 
Office  that  this  hiunan  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Claritin® 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product’s  reeulato^  review  ^riod. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Daritin®  is  3,751  days.  Of  this  time, 
1^95  days  occurred  during  the  testing 
phase  of  the  regulatory  review  p«iod, 
while  2,356  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 
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1.  The  date  an  exemption  under 
section  505(i)  of  the  F^eral  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
January  6, 1983.  FDA  has  verified  the 
applicant’s  claim  that  January  6, 1983, 
was  the  date  the  investigational  new 
drug  application  (IND)  became  efiective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  October  31, 1986.  FDA 
has  verified  the  applicant’s  claim  that 
October  31, 1986  was  the  date  the  new 
drug  application  (NDA)  for  Claritin® 
(NDA  19-658)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  April  12, 1993.  FDA  has 
verified  the  applicant’s  claim  that  new 
drug  application  (NDA  19-658)  was 
approved  on  April  12, 1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calctilations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  731  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  1, 1993,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  February  28, 1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1, 98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodcet  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated;  August  20, 1993. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
IFR  Doc.  93-21024  Filed  8-30-93;  8:45  am] 
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[OockM  No.  91F-0390] 

Clb»4aeigy  Coq?.;  Withdrawal  of  Food 
Additiva  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
vnthdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP 1B4290)  proposing  that  the  food 
additive  regulations  be  amended  to 

grovide  for  the  safe  use  of  CrCr 
ranched  alkyl  3,5'di*teri'butyl-4- 
hydroxyhydrodxmamate  as  an 
antioxidant  in  lubricants  that  have 
incidental  food  contact. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 

200  C  St.  SW..  Washington.  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  6, 1991  (56  FR  56656),  FDA 
annotmced  ffiat  a  food  additive  petition 
(FAP  1B4290)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne,  NY  10532-2188.  The 
petition  proposed  that  §  178.3570 
Lubricants  with  incidental  food  contact 
(21  CFR  178.3570)  be  amended  to 
provide  for  the  safe  use  of  OrCr 
branched  alkyl  3,5*di-teit-butyl*4- 
hydroxyhydrodnnamate  as  an 
antioxidant  for  use  in  lubricants  that 
have  incidental  contact  with  food.  Ciba- 
Geigy  Corp.  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated:  August  13, 1993. 

Fred  R.  Shank, 

Director,  Cento- for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  93-21025  Filed  8-30-93;  8:45  am) 
KLUNO  COOC  41S»^-r 

Social  Security  Administration 

Privacy  Act  of  1974;  Report  of  New 
Routine  Use 

AGENCY:  Social  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 

ACTION:  New  routine  use. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)),  we 
are  issuing  public  notice  of  our  intent  to 
establish  a  new  routine  use  of 
information  maintained  in  the  system  of 
records  entitled  “Earnings  Recording 
and  Self-Employment  Income  System, 


HHS/SSA/OSR,  09-60-0059’’  (Earnings 
Record). 

The  proposed  routine  use  will  permit 
SSA  to  disclose  tax  return  information 
to  the  Department  of  Veterans  Affairs 
(VA),  through  September  30, 1997,  to 
administer  certain  VA  programs 
pursuant  to  section  6103(1)(7)  of  the 
Internal  Revenue  Code  (IRC)  (26  U.S.C 
section  6103(1)(7)),  as  amend^  by 
section  602  of  ffie  Veterans’  Benefits  Act 
of  1992,  Public  Law  (Pub.  L.)  No.  102- 
568. 

We  invite  public  comments  on  this 
publication. 

DATES:  'The  proposed  routine  use  will 
become  effective  as  proposed  without 
further  notice  on  October  1, 1993, 
unless  we  receive  comments  on  or 
before  that  date  which  would  warrant 
o:ir  preventing  the  routine  use  from 
taking  effect.  No  information  will  be 
disclosed  imder  the  proposed  routine 
use  after  September  30, 1997,  unless 
otherwise  specifically  permitted  by 
statute. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 
the  SSA  Privacy  Officer,  3-D-l 
Operations  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  Green.  Social  Insurance  Specialist. 
Confidentiality  and  Disclosure  Branch. 
Office  of  Regulations,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  410-965-1739. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Proposed  Routine 
Use 

On  September  18, 1991,  we  published 
a  routine  use  in  the  Federal  Register 
(FR)  (see  56  FR  47220)  which  provided 
that  we  would  disclose  information 
obtained  from  tax  returns  or  schedules 
filed  with  the  Internal  Revenue  Service 
(IRS)  to  the  VA  to  administer  various 
programs  under  title  38  of  the  United 
States  Code.  (The  programs  are 
identified  below  in  the  proposed  routine 
use  statement.)  The  basis  for  the  routine 
use  was  section  6103(1)(7)  of  the  IRC,  as 
amended  by  section  8051  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Pub.  L.  No.  101-508,  requiring  the 
Commissioner  of  Social  Security  to 
disclose  the  information  to  the  VA.  Our 
authority  under  section  6103(1)(7)  to 
disclose  the  information  expired  on 
September  30, 1992.  We  withdrew  the 
routine  use  from  publication  in  the 
Federal  Registor  on  November  24, 1992 
(see  57  FR  55265). 
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As  a  rasult  of  amendments  to  section 
6103G)(7)  of  the  IRC  by  section  602  of 
^a  Vetmans’  Benefits  Act  of  1902  (Pid). 

L.  No.  102-i5683,  extending  our 
authority  to  disdose  tax  return 
infonnaticD  to  the  VA  through 
September  30. 1967,  we  ere 
republishing  the  routine  me.  The 
proposed  routine  use  provides  for  the 
following  disclosures: 

Upon  written  request,  SSA  will 
disdoee  tax  retain  information  to  the 
VA  for  puiposes  of,  and  to  the  extent 
necessary  tor  determining  eligibility  for, 
or  the  amount  of,  benefits  under  the 
following  pro^ams: 

(a)  any  needs-based  pension  provided 
under  chapter  IS  of  title  38,  United 
States  Code,  or  under  any  other  law 
administered  by  the  Secretary  of 
Veterans  Affoirs', 

(b)  parents’  depmdency  nd 
indemnity  cxTmpeneatioB  provided 
under  aection  1315  of  title  36,  United 
States  Code; 

(c)  health-care  aervioes  furnished 
under  sections  1710(a)(l)(I),  1710(aK2), 
1710(b).  and  1712{aK2KB)  of  title  38. 
Unit^  States  Coda;  and 

(d)  compensation  paid  under  chapter 
11  of  title  36,  Unxtad  States  Code  at  the 
100  percent  rate  based  sol^  on 
unmnpk^biiity  and  vdthout  regard  to 
the  fact  the  disal^ty  or  disdiilities 
are  not  rated  as  100  percent  disabliag 
under  the  rating  sch^ule. 

The  tax  return  information  which  may 
be  disclosed  imder  this  paragraph 
indudes  wagaS;  earnings  self- 
employment,  payments  of  retirement 
income  which  have  been  disclosed  to 
SSA  and  business  and  employment 
addresses,  except  that  information  on 
payments  of  retirement  inoome  will  not 
be  disdosed  for  use  with  respect  to 
programs  described  in  subparagraph  (d). 

n.  Compatibility  of  the  Proposed 
RontinaUae 

We  are  proposing  diis  routine  uae  in 
accordmce  widi  the  Privacy  Ad  (5 
U.S.C  5S2a(bX3))  and  our  disclosure 
regulatian  (20  CFR  Part  Ml).  The 
Privacy  Ad  permits  us  to  d^ose 
information  dxmt  individuals  without 
thair  consents  lor  a  routine  use  where 
the  infonmtian  will  be  used  for  a 
purpose  which  is  campatible  with  the 
purpose  for  which  ivecoUaded  the 
infonnatian.  Saction  401310  of  our 
diadoanre  lagulafipn  states  that  we 
consider  health  or  income  maiirfftnanrit 
programs  achninisfearad  by  other 
Govermnent  agandas  to  be  programs 
that  serve  pnrpoees  which  an 
compatible  wi&  the  purposes  swed  by 
the  retiraonnt,  survivors  and  dkability 
programs  and  tha  sapplemaaxtal  ncurity 
income  program  which  wa  administer. 


We  abo  believe  that  disclosure  which  is 
required  by  law  meets  the  compatibility 
recpiirement  for  routine  uses  under  the 
Privacy  Ad  based  on  the  obvious 
congressional  intent  thd  the 
information  be  used  for  the  purposes  fat 
which  its  release  is  required  by  the 
statute.  'The  proposed  disdosures  to  the 
VA  described  above  meet  both  of  these 
mmpAiihility  criteria.  The  disclosures 
are  required  by  section  6103(1)(7)  of  the 
IRC.  as  amended,  and  assist  health  and 
inconoe  maintenance  programs  serving 
the  elderly  and  disabled  and  their 
survivors. 

m.  Effed  of  the  Proposed  Routine  Use 
on  Individuals 

We  will  disdose  information  imdar 
the  proposed  routine  use  to  the  VA  only 
as  required  by  section  6103(1X7)  of  the 
IRC.  The  VA  must  verify  independently 
the  infcnmaticm  obtained  from  us 
pvirsuant  to  the  proposed  routine  use 
before  denying,  stopping,  suspending, 
or  reducing  any  benefit  or  service.  We 
will  negotiate  a  data  excdiange 
agreement  with  the  VA  requiring 
safeguards  to  prevent  unaudioiized 
redisclosure  of,  or  acc:ess  to,  die 
information  we  will  disclose  under  the 
routine  use.  Tliis  data  exchange 
agreement  and  the  acrticms  of  SSA  and 
the  VA  relating  to  the  disdosure  and 
use  of  the  information  will  comply  with 
the  requirements  of  the  Privacy  Act 
pertainipg  to  computer  matching 
programs.  Thus,  we  do  not  anticipate 
that  the  routine  use  will  have  any 
unwarranted  adverse  efiecrts  on  he 
rights  or  privacy  interests  of 
individuals. 

IV.  Other  Changes 

In  republishing  the  roidine  use,  we 
have  also  made  several  editorial  changes 
to  ccvrec:!  some  minor  technical  and 
typographical  errors. 

Dated:  August  19, 1993. 

Lawrence  H.  Thompson, 

Paiu:ipal  Deputy  ComBussiotier<rf  Social 
Security. 

09-60-0059 
SYSTEM  NAME: 

Earnings  Recxirding  and  Self- 
Employinant  Income  System,  HHS/SSA/ 
OSR 

SECURITY  CLASSinCATIOM: 

None. 

SYSTEM  LOCATXMl: 

Social  Setnnity  AdmuusbratioB,  C^(» 

of  Systems,  6401  Security  Boulevard, 

Balfimore,  MD  2123S. 

Socnai  Sscority  Administration.  Offitx 

of  System  Requtremeots.  6401 


Security  Boulevard,  Baltimore,  MD 

21235. 

Socdal  Security  Administration,  Office 

of  Central  Records  Operations,  Metro 

West  Building,  300  North  Greene 

Street.  Baltimore,  MD  21201. 

Records  also  may  be  locxited  at 
contractor  sites  (contact  the  system 
manager  at  the  address  below  for 
contractor  addresses). 

CATEQOmES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  has  been  issued  a 
Social  Security  number  (SSN)  and  viho 
may  or  may  not  have  earnings  under 
Social  Security:  or  any  p«rsoD 
requesting,  reporting,  changing  and/or 
inquiring  about  earnings  information;  or 
any  person  having  a  vested  interest  in 
a  private  pension  fond. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  records  of  every 
SSN  hol^,  his/her  name,  date  of  birth, 
sex,  and  race/ethnic  data  and  a 
summary  of  his/her  yearly  earnings  and 
quarters  of  coverage;  special 
employment  codes  (i.e..  self- 
employment,  military,  agriculture,  and 
railroad):  benefit  status  information; 
employer  identification  (i.e..  employer 
identification  numbers  and  pension 
plan  numbers);  minister  waiver  forms 
(i.e.,  fcxms  filed  by  the  deigy  for  the 
election  or  waiver  of  coverage  under 
Social  Security  Act  (the  Act)); 
correspondence  rec:eived  from 
individuals  pertaining  to  the  above- 
mentioned  items:  the  replies  to  such 
correspondence;  and  pensicm  plan 
information  (La.,  nature,  form,  and 
amount  of  vested  benefits). 

AUTHORITY  FOR  MAINTENANCE  OF  TIC  SYSTEM: 

Sections  Z05(a)  and  203(c)(2)  of  the 
Act,  the  Federal  Records  Aci  of  1950  (64 
Stat.  583),  and  the  Employee  Retirement 
Income  Security  Act  of  1974  (Public 
Law  93-406). 

PURPOSE(S): 

This  system  is  used  for  the  following 
purposes: 

•  As  a  primary  working  recxird  file  of 
all  SSN  holders; 

•  As  a  quarterly  record  detail  file  to 
provide  full  data  in  wage  investigation 
cases; 

•  To  provide  information  for 
determining  amount  of  benefits: 

•  To  record  all  incxnrect  or 
incomplete  earnings  items; 

•  To  reinstate  incorrectly  or 
incompletely  reported  earnings  itoaos; 

•  To  record  the  latest  employer  of  a 
wage  earner; 

•  For  statistical  stadias; 

•  For  tdentification  of  possible 
overpayments  of  benefits; 
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•  For  identification  of  individuals 
entitled  to  additional  benefits; 

•  To  provide  infbnnatiMi  to 
employers/former  employers  for 
correcting  (ht  reconstructing  earnings 
records  and  for  Social  Security  tax 
purposes; 

•  To  provide  workers  and  self- 
employed  individuals  with  earnings 
statements  or  quartws  of  coverage 
statMnents; 

•  To  provide  information  to  Health 
and  Human  Services  CHHS)  Audit 
Agency  for  auditing  broefit  payments 
under  Social  Security  programs: 

•  To  provide  infbnnatimi  to  the 
National  Institute  for  Occupational 
Safety  and  Health  for  ^idemiological 
reseandi  studies  reouired  by  the 
Occupational  Health  end  Safety  Act  of 
1974; 

•  To  assist  the  Social  Security 
Administration  (SSA)  in  responding  to 
general  iiK)riirie8  about  Social  Security, 
including  earnings  or  adjustments  to 
earnings,  and  in  preparing  respcmses  to 
subsequent  inquiries;  and 

•  To  store  minister  waivers,  thus 
preventing  erroneous  payment  of  Social 
Security  braefits. 

IIOUnNE  USES  OF  IMBCOmit  MMKrAMEO  M  TME 
SYtTEM,  MCUaNNQ  CATEOOMEt  OF  USERS  AND 
TNE  PURF08ES  OF  SUCH  USES: 

IMsclosure  may  be  made  Ux  routine 
uses  as  indicated  below: 

1.  To  employers  or  fmmer  employers, 
including  ^te  Social  Security 
administrators,  fmr  correcting  and 
reconstructing  State  employee  earnings 
records  and  for  Social  Security 
purposes. 

2.  To  the  Department  of  the  Treasury 
for: 

(a)  Investigating  the  alleged  forgery,  «r 
unlawful  negotiation  of  Sodal  Security 
checks:  and 

(b)  Tax  administraticm  as  defined  in 
26  U.S.C.  6103  of  the  Internal  Revenue 
Cfode  (IRC). 

3.  To  the  Railroad  Retirement  Board 
(RRB)  for  administering  provisions  of 
the  Railroad  Retirmnent  and  Social 
Security  Acts  relating  to  railroad 
employment. 

4.  To  the  Department  of  Justice  (DOJ) 
(Federal  Bureau  of  Investigation  and 
United  States  Attorneys)  for 
investigating  and  prosecuting  violations 
of  the  Act. 

5.  To  a  contractor  for  the  purpose  of 
collating,  evaluating,  analyzing, 
aggregating  or  otherwise  refining 
records  when  the  SSA  contracts  with  a 
private  firm.  (The  contractor  dudl  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records.) 

6.  To  the  Department  of  Energy  for 
their  study  of  low-level  radiation 
exposure. 


7.  To  a  ctmgressional  office  in 
response  to  an  inquiry  horn  the 
congressional  office  made  at  the  request 
of  the  subject  of  a  record. 

8.  To  the  Department  of  State  for 
administering  the  Act  in 

countries  through  services  and  facilities 
of  that  agency. 

9.  To  the  American  Institute  of 
Taiwan  for  administering  the  Act  in 
Taiwan  through  services  and  facilities  of 
that  agency. 

10.  To  the  Department  of  Vetersms 
Affairs  (VA)  Re^oial  Ofihce  for 
administering  &e  Act  in  the  niilippinos 
thrm;^  services  and  fadfities  of  tnd 
agency. 

11.  To  tbs  Department  cd  interior  for 
administering  t^  Act  in  the  Thist 
Territory  of  the  Pacific  I^ands  throu^ 
services  and  facilities  of  that  agency. 

12.  To  State  audit  agencies  to 
auditing  Stoe  supplementmicm 
payments  and  Meoicaid  dUgibility 
(xmsideratioos. 

13.  To  DO|,  a  court  m  other  tribunal, 
or  another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  theroof,  m 

(b)  Any  SSA  employee  in  his/her 
offida)  capadty;  or 

(c)  Any  SSA  employee  in  his/her 
individxial  capadty  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
compcments,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigatimi,  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
eac^  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  IRC  (26  U.S.C  6103)  will  not  be 
disclosed  under  this  routine  use  unless 
disclosure  is  expressly  permitted  by  the 
IRC 

14.  In  response  to  legal  process  or 
interrogatories  relating  to  the 
enforcement  of  an  individual’s  child 
support  or  alimony  obligaticms,  as 
required  by  sections  459  and  461  of  the 
Act. 

15.  Informaticm  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 

Eursuant  to  section  233  of  the  Act  may 
9  disclosed  to  a  foreign  country  whi^ 
is  a  party  to  that  agreement. 


16.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  ItoudO  to  the 
purpose  of  validating  SSN’s  used  in 
adtonistering  cash  m  nmiamh  income 
maintenance  programs  m  health 
maintenance  programs  (iimluding 
programs  under  the  Act). 

17.  Tax  return  information  (e.g., 
information  with  respect  to  net  aaminga 
firmn  self-emplpyrnent,  warn,  payments 
of  retirement  income  whitm  have  been 
disclosed  to  SSA  and  business  and 
employmeot  addresses)  may  be 
disdosed,  upon  written  request,  to 
officers  and  employees  of  a  Federal, 
State  or  local  agency  for  purposes  d. 
and  to  the  extent  necessary  in, 
determining  an  individual's  eUgiNlity 
for,  or  the  correct  amount  of.  bmefits 
under  certain  programs  listed  in  the 
Intema)  Revraue  Code  (26  U.S.C. 
secticm  6103(1X7)).  These  iNrograms  are; 

(a)  Aid  to  families  with  dependent 
children  provided  undw  a  State  plan 
approved  under  part  A  of  title  IV  of  the 
Act; 

(b)  Medical  assistance  provided  under 
a  State  plan  approved  under  title  XDC  of 
the  Act; 

(c)  Supplemental  security  income 
bmefits  provided  under  title  XVI  of  the 
Act,  and  federally  administered 
supplementary  payments  of  the  type 
described  in  se(^on  1616(a)  of  sudi  Act 
(including  payments  pursuant  to  an 
agreement  entered  into  undm*  section 
212(a)  of  Public  Law  93-66); 

(d)  Any  benefits  provided  under  a 
State  plan  approved  under  title  I,  X, 
XIV,  or  XVI  of  the  Act  (as  those  titles 
apply  to  Puerto  Rico.  Guam  and  the 
Virgin  Islands); 

(e)  Unemployment  compensation 
provided  under  a  State  law  descrihed  in 
section  3304  of  the  IRC; 

(f)  Assistance  provided  under  the 
Food  Stamp  Act  of  1977;  and 

(g)  State-administered  supplementary 
payments  of  the  type  described  in 
section  1616(a)  of  &e  Act  (including 
payments  pursuant  to  an  agreement 
entered  into  under  section  212(a)  of 
Public  Law  93-66). 

18.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
from  self-employment,  wages,  payments 
of  retirement  income  which  have  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  written  request,  to 
appropriate  officers  and  employees  of  a 
State  or  local  child  support  enforcement 
agency  in  accordance  with  26  U.S.C. 
6103(1)(8)  for  purposes  of.  and  to  the 
extent  necessary  in 

(a)  Establishing  and  collecting  child 
support  obligations  from  individuals 
who  owe  such  obligations,  and 
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(b)  Locating  those  individuals  under  a 
program  established  imder  title  IVD  of 
the  Act  (42  U.S.C.  651ff). 

19.  The  fact  that  a  veteran  is  or  is  not 
eligible  for  retirement  insurance  benefits 
imder  the  Social  Security  program  may 
be  disclosed  to  the  Office  of  Personnel 
Management  (OPM)  for  its  use  in 
determining  a  veteran’s  eligibility  for  a 
civil  service  retirement  annuity  and  the 
amount  of  such  annuity. 

20.  Employee  and  employer  name  and 
address  information  may  be  disclosed  to 
DOJ  (Immigration  and  Naturalization 
Service)  for  the  purpose  of  informing 
that  agency  of  the  identities  and 
locations  of  aliens  who  appear  to  be 
illegally  employed. 

21.  Information' may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  an  agency  function 
relating  to  this  system  of  records. 

22.  Information  derived  horn  this 
system  may  be  disclosed  to  OPM  for  the 
purpose  of  computing  civil  service 
annuity  offsets  of  civil  service 
annuitants  with  military  service  or  the 
survivors  of  such  individuals  pursuant 
to  provisions  of  section  307  of  Public 
Law  97-253. 

23.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984. 

24.  Disclosure  of  tax  return 
information  will  be  made  to  OPM,  upon 
OPM’s  written  request,  for  the  purpose 
of  administering  the  Civil  Service  and 
Federal  Employees  Retirement  Systems 
in  accordance  with  Chapters  83  and  84 
of  Title  5,  United  States  Code. 

25.  To  the  Rehabilitation  Services 
Administration  (RSA)  for  use  in  its 
program  studies  of,  and  development  of 
enhancements  for,  State  vocational 
rehabilitation  programs.  These  are 
programs  to  which  applicants  or 
beneficiaries  under  titles  n  and/or  XVI 
of  the  Act  may  be  referred.  Data  released 
to  RSA  will  not  include  any  personally 
identifying  information  (such  as  names 
or  SSNs). 

I  26.  Upon  written  request,  SSA  will 
disclose  tax  return  information  to  the 


VA  for  purposes  of,  and  to  the  extent 
necessary  for  determining  eligibility  for, 
or  the  amount  of,  benefits  under  the 
following  programs: 

(a)  Any  needs-based  pension  provided 
under  chapter  15  of  title  38,  United 
States  Code,  or  under  any  other  law 
administered  by  the  Secretary  of 
Veterans  Affairs; 

(b)  Parents’  dependency  and 
indemnity  compensation  provided 
under  section  1315  of  title  38,  United 
States  Code: 

(c)  Health-care  services  furnished 

under  sections  1710(a)(l)(I),  1710(a)(2), 
1710(b).  and  1712(a)(2)(B)  of  title  38,  ' 

United  States  Code;  and 

(d)  Compensation  paid  under  chapter 
11  of  title  38,  United  States  Code,  at  the 
100  percent  rate  based  solely  on 
unemployability  and  without  regard  to 
the  fact  that  the  disability  or  disabilities 
are  not  rated  as  100  percent  disabling 
under  the  rating  schedule. 

The  tax  return  information  which  may 
be  disclosed  under  this  paragraph 
includes  wages,  net  earnings  from  self- 
employment.  payments  of  retirement 
income  which  have  been  disclosed  to 
SSA  and  business  and  employment 
addresses,  except  that  information  on 
payments  of  retirement  income  will  not 
be  disclosed  for  use  with  respect  to 
programs  described  in  subparagraph  (d). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

storage: 

Records  in  this  system  are  maintained 
as  paper  forms,  correspondence  in 
manila  folders  on  open  shelving,  paper 
lists,  punchcards,  microfilm,  magnetic  . 
tapes,  and  discs  with  online  access  files. 

RETRIEVABILITY: 

Records  in  this  system  are  indexed  by 
SSN,  name,  and  employer  identification 
number. 


of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 
personnel  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties. 

Expansion  and  improvement  of  SSA’s 
telecommunications  systems  has 
resulted  in  the  acquisition  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters  to 
permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
permit  the  identification  of  terminal 
users. 

RETENTION  AND  DISPOSAL: 

All  paper  forms  and  cards  are  retained 
until  they  are  filmed  or  are  entered  on 
tape  and  their  accuracy  is  verified.  Then 
they  are  destroyed  by  shredding.  All 
tapes,  discs,  and  microfilm  files  are 
updated  periodically.  The  out-of-date 
magnetic  tapes  and  discs  are  erased.  The 
out-of-date  microfilm  is  shredded. 

SSA  retains  correspondence  1  year 
w’hen  it  concerns  documents  returned  to 
an  individual,  denials  of  confidential 
information,  release  of  confidential 
information  to  an  authorized  third  party 
and  undeliverable  material,  for  4  years 
when  it  concerns  information  and 
evidence  pertaining  to  coverage,  wage, 
and  self-employment  determinations  or 
when  the  statute  of  limitations  is 
involved,  and  permanently  when  it 
affects  future  claims  development 
especially  coverage,  wage,  and  self- 
employment  determinations. 
Correspondence  is  destroyed,  when 
appropriate,  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Pre-Claims 
Requirements,  Office  of  Systems 
Requirements.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 


SAFEGUARDS: 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  HHS  Information  Resources 
Management  Manual,  Part  6,  Automated 
Information  Systems  Security  Program 
Handbook.  'This  includes  maintaining 
the  magnetic  tapes  and  discs  within  an 
enclosure  attended  by  security  guards. 
Anyone  entering  or  leaving  this 
enclosure  must  have  a  special  badge 
issued  only  to  authorized  personnel. 

For  computerized  record 
electronically  transmitted  between 
Central  Office  and  field  office  locations 
(including  organizations  administering 
SSA  programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 


NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him/her  by  providing  his/her  name, 
signature  and  SSN  or,  if  the  SSN  is  not 
known,  name,  signature,  date  and  place 
of  birth,  mother’s  maiden  name  and 
father’s  name  to  the  address  shown 
under  system  manager  and  by  referring 
to  this  system.  (Furnishing  the  SSN  is 
voluntary,  but  it  will  make  searching  for 
an  individual’s  record  easier  and  avoid 
delay.) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e.g.,  credit  cards,  driver’s 
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license,  or  voter  reglstratitm  card).  An 
individual  requestiiag  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth, 
and  address  in  order  to  establish 
identity,  plus  any  additicmal 
informatitm  specified  in  this  sectiem. 
These  procedures  are  in  accordance 
with  ffflS  Regulations  45  CFR  Part  5b. 

RECOeO  ACCESS  PROCEOURES: 

Same  as  notificatiem  procedures.  Also, 
requesters  should  reasonably  specify  the 
record  contents  they  are  seeking.  These 
procedures  are  in  accordance  with  HHS 
Regulations  45  CFR  Part  5b. 

COKTESTINQ  RECORD  PROCEDURES: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record,  specify  the  information  they 
are  contesting  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  Part  5b. 

RECORD  SOURCE  CAIEQORIES: 

SSN  applicants,  employers  and  self* 
employed  individuals;  DO) 

(Inunigration  and  Naturalization 
Service);  the  Department  of  Treasury 
(Internal  Revenue  Service);  an  existing 
system  of  records  maintained  by  SSA, 
the  Master  Beneficiary  Record  (09-60- 
0090);  correspondence,  replies  to 
correspcmdence,  and  earnings 
modifications  resulting  fitun  SSA 
internal  processes. 

SYSTEMS  EXEMPTED  FROM  CERTAW  PROVISiONS 
OF  THE  PRIVACY  ACR 
None. 

(FR  Doc.  9^-21104  Filed  S-30-93: 8:45  am] 
SajJNG  CODE  41flO-2a-P 


Centers  for  Dieeeee  Control  end 
Prevention 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittae  on 
Ambuiato^  and  Hospital  Care 
Statistics;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  aimoimces  the 
following  meeting. 

Name:  NCVHS  Subcominittee  on 
Ambulatory  and  Hoapital  Cate  Statistics. 

rime  and  Date:  9  a.m.-5  p.m.,  September 
22. 1993. 

Place:  Romn  703A-729A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  Washington,  DC  20201. 

Status:  Opm. 

Purpose:  The  subcommittae  will  discuss 
the  tyiMS  of  data  required  to  direct  and 


evaluate  ambulatory  care,  nvtth  a  special 
focus  on  managed  care  enviromnents,  and 
consider  other  issues  included  in  its  charge. 

CouttKt  Person  for  idote  Information: 
Substantive  program  infonnatioo  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Emeutive  Secretary, 
NCVHS,  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road.  Hyattsville, 
Maryla^  20782,  telephone  301/436-7050. 

Dated:  August  24, 1993. 

EhdnHifyer, 

Associate  Director  for  Policy  Coordination, 
Centos  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-21062  Filed  8-30-93;  8:45  am] 
MLUNO  CODE  SISO-IS-M 


Food  and  Drug  Adminiatration 

[DockM  No.  92N-03851 

Dlilp  Shah;  Denial  of  Hearing;  Final 
Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Commissioner  for 
Operations  of  the  Fo^  and  Drug 
Administration  (FDA)  denies  Dr.  Dilip 
Shah’s  revest  for  a  hearing  and  issues 
a  final  order  permanently  debarring  Dr. 
Dilip  Shah,  7223  Chablis  Ct, 
hidianapolis.  IN  46278.  under  section 
306(a)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
335a(a)).  The  Deputy  Commissioner 
bases  this  order  on  a  finding  that  Dr. 
Shah  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval  of 
a  drug  product;  and  relating  to  the 
regulation  of  a  drug  product  under  the 
act. 

EFFECTIVE  DATE:  August  31, 1993. 
ADDRESSES:  Application  for  terminatimi 
of  debarment  to  the  Docket  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  84FORMATION  CONTACT: 
Megan  L.  Foster,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855, 301- 
594-2041. 

SUPPLEMENTARY  iMDRMATKNf; 

I.  Background 

Dr.  Dilip  Shah,  the  former  president 
of  C^d  Pharmaceuticals,  Inc.  (C^ad), 
pled  guilty  and  was  sentenced  on 
September  13, 1089,  for  giving  an 
unlawful  gratuity  to  a  public  official,  a 
felony  ofiense  under  18  U.S.C 


201(c)(lMA).  The  basis  for  this 
coDviciion  was  Dr.  Shah’s  payment 
approximately  $1,000  to  an  FDA 
chemistry  review  Branch  Chief  (public 
official)  who  was  involved  in  the 
regulation  of  Quad’s  drug  products  and 
who  was  specifically  responsible  for 
supervising  the  chemists  who  reviewed 
Quad’s  applications  to  determine 
whether  those  applications  met  certain 
statutmy  standard  for  approvaL 

In  a  certified  letter  received  by  Dr. 
Shah  on  November  12, 1992,  the  Deputy 
Commissioner  for  Operations  ofiered  Dr. 
Shah  an  opportunity  for  a  hearing  on 
the  agency’s  proposal  to  issue  an  order 
under  section  3()6(a)  of  the  act  debarring 
Dr.  Shah  from  providing  SOTvioes  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  based  the  proposal  to 
debar  Dr.  Shah  on  its  finding  that  he 
was  convicted  of  a  felony  under  Fedwal 
law  for  omduct  relating  to  the 
development,  approval,  and  regulation 
of  Quad’s  drug  products. 

The  certified  letter  also  informed  Dr. 
Shah  that  his  request  for  a  hearing  could 
not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  notified  Dr. 

Shah  that  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  which 
precluded  the  (Hder  of  debarment,  FDA 
would  enter  summary  judgmmit  against 
him  and  deny  his  request  for  a  hea^ng. 

In  a  letter  Mted  Dumber  4, 1992,  Dr. 
Shah  requested  a  hearing,  and,  in  a 
letter  dated  January  7, 1993,  I>.  ^lah 
submitted  arguments  and  information  in 
support  of  his  hearing  request  In  his 
request  for  a  hearing.  Dr.  Shah 
aclmowledges  that  ^  was  convicted  of 
a  felony  under  Fedwal  law  as  alleged  by 
FDA.  However,  Dr.  Shah  argues  that 
FDA’s  findings  based  on  that  conviction 
are  incorrect  and  that  the  agency’s 
proposal  to  debar  him  is 
unconstitutional. 

The  Deputy  Commissioner  for 
Operations  has  considered  Dr.  Shah’s 
arguments  and  concludes  that  they  are 
unpersuasive  and  fail  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  Moreover,  the  (xmstitutional 
arguments  that  Dr.  Shah  offers  do  not 
create  a  basis  fm  a  hearing  (see  21  CFR 
12.24(bKl))<  Dr.  Shah’s  arguments  are 
discuss^  below. 

n.  Arguments  in  Support  of  a  Hearing 

Dr.  Shah  first  alleges  that  FDA’s 
findings  are  incorrect  because  his 
convi^on  does  not  establish  any 
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factual  predicate  up(Hi  which  the  notice 
to  permanently  debar  him  may  rely.  Dr. 
Sh^  claims  that  the  conviction  was 
based  on  his  giving  an  illegal  gratuity  in 
response  to  repeated  requests  of  the 
public  official  for  personal  and  other 
reasons  imrelated  to  the  drug  approval 
process. 

This  argument  is  unconvincing  and 
fails  to  raise  a  genuine  and  substantial 
issue  of  fact.  Eh.  Shah  pled  guilty  to  and 
was  convicted  of  violating  18  U.S.C. 
201(c)(1)(A)  for  his  payment  of 
approidmately  $1,000  to  an  FDA 
chemistry  review  Branch  Chief  who  was 
involved  in  the  regulation  of  Quad’s 
drug  products  (21  U.S.C.  335a(l)). 

In  order  to  be  convicted  under  18 
U.S.C.  201(c)(1)(A),  one  must  give, 
otherwise  than  as  provided  by  law  for 
the  proper  discharge  of  official  duty, 
something  of  value  to  a  pubhc  official 
becatise  of  an  official  act  performed  or 
to  be  performed  by  such  official. 
“Official  act”  is  defined  under  18  U.S.C. 
201(a)(3)  as  “any  decision  or  action  on 
any  question,  matter,  cause,  suit, 
proceeding  or  controversy,  which  may 
at  any  time  be  pending,  or  which  may 
by  law  be  brou^t  before  any  public 
offidahin  such  offidal’s  offidal 
capacity,  or  in  such  official’s  place  of 
trust  or  profit."  Hence,  as  a  matter  of 
law.  Dr.  Shah’s  conviction  establishes 
that  his  action  was  intended  to 
influence  offidal  action.  The  public 
offidal  to  whom  the  illegal  gratuity  was 
given  was  a  Branch  Chief  of  one  of  the 
four  chemistry  review  branches  within 
FDA’s  Division  of  Generic  Drugs,  whose 
sole  responsibilities  were  the  review  of 
applications  submitted  by  generic  drug 
manufadurers  seeking  FDA’s  approval 
to  market  their  products  to  the  public, 
and  th^eneral  regulation  of  generic 
drugs.  'Inerefore,  Dr.  Shah’s  conviction 
under  18  U.S.C.  201(c)(1)(A)  is  alone 
suffident  to  establish  that  his  felony 
conviction  was  for  condud  relating  to 
the  development  and  approval, 
including  the  process  for  development 
and  approval,  of  a  drug  produd,  and 
relating  to  the  regulation  of  a  drug 
produd. 

Although  Dr.  Shah’s  conviction  is  a 
sufficient  basis  for  this  conclusion,  the 
record  in  this  case  further  reveals  that 
Dr.  Shah  is  estopped  from  arguing  that 
the  illegal  gratuity  was  not  intended  to 
influence  official  action  on  his 
company’s  drug  produd.-Dr.  Shah’s 
own  counsel  emitted  that  Dr.  Shah’s 
payment  to  the  public  offidal  related  to 
the  development  or  approval  and  the 
regulation  of  Quad’s  drug  applications 
by  stating  to  the  court  that,  "Dr.  Shah 
could  not  know  what  they  would  do 
vrith  the  applications  which  were 
pending  before  them  if  he  didn’t  help. 


if  he  didn’t  help  [the  FDA  branch  chief] 
with  his  domestic  problems.”  (See 
sentendng  transcript,  Septeml^r  13. 

1989,  p.  8.)  Dr.  Shah  is  bound  by  his 
counsel’s  acknowledgment  and  is 
estopped  from  challenging  it. 

Furthermore,  Judge  Hargrove  noted 
during  sentendng  that  Dr.  Shah  must 
certainly  have  recognized  that  his  illegal 
gratuities  would  have  some  effect  on  the 
public  offidal  to  whom  they  were  given, 
stating  "[bjut  I  think  there’s  a  feeling 
that  if  you  do  something  for  me.  I’ll  do 
something  for  you.  And  I  think  it’s  the 
only  clear  implication  you  get  out  of  all 
this.”  (See  sentencing  transcript, 
September  13, 1989,  p.  17.)  This  finding 
by  the  court  in  connection  with  an  entry 
of  judgment  of  guilt  against  Dr.  Shah  for 
a  crime  involving  intent  to  influence 
offidal  action  collaterally  estops  him 
from  relitigating  the  issue  in  an 
administrative  forum. 

Finally,  Dr.  Shah  had  ample 
opportunity  to  contest  the  government’s 
allegations  during  the  criminal  case 
prior  to  his  conviction.  Thus,  any 
argument  subsequent  to  Dr.  Shah’s 
conviction  that  Dr.  Shah  did  not  provide 
the  gratuity  “for  or  because  of  any 
official  ad  performed  or  to  be 
performed”  is  specious. 

Dr.  Shah  next  argues  that  the  ex  post 
fado  clause  of  the  U.S.  Constitution 
prohibits  application  of  section 
306(a)(2)  of  the  ad  to  him  because  this 
section  was  not  in  effed  at  the  time  of 
Dr.  Shah’s  criminal  condud.  With  the 
enactment  of  the  Generic  Drug 
Enforcement  Ad  (GDEA)  on  May  13, 
1992,  Congress  amended  the  Federal 
Food,  Drug,  and  Cosmetic  Ad  to 
include  section  306(a)(2). 

An  ex  post  fado  law  is  one  which 
reaches  back  to  pimish  ads  which 
occurred  before  enactment  of  the  law  or 
which  adds  a  new  punishment  to  one 
that  was  in  effed  when  the  crime  was 
committed  (Ex  Parte  Garland,  4  Wall. 
333,  377, 18  L.Ed.  366  (1866);  Collins  v. 
Youngblood,  110  Sup.  Ct.  2715  (1990).) 

Dr.  Shah’s  claim  that  application  of 
the  mandatory  debarment  provisions  of 
the  ad  is  prohibited  by  the  ex  post  fado 
clause  is  unpersuasive.  Because  the 
intent  behind  debarment  under  sedion 
306(a)(2)  of  the  act  is  remedial  rather 
than  punitive,  this  sedion  does  not 
violate  the  ex  post  fado  clause. 

'The  congressional  intent  with  resped 
to  actions  under  section  306(a)(2)  of  the 
ad  is  clearly  remedial.  Congress  created 
the  GDEA  in  response  to  findings  of 
fraud  and  corruption  in  the  generic  drug 
industry.  Both  the  language  of  the  GDEA 
itself  and  its  legislative  history  reveal 
that  the  purpose  of  the  debarment 
provisions  set  forth  in  the  GDEA  is  “to 
restore  and  ensure  the  integrity  of  the 


ANDA  approval  process  and  to  proted 
the  public  health.”  (See  section  1,  Pub. 

L.  102-282,  *1110  Generic  Drug 
Enforcement  Ad  of  1992.)  This  is  a 
remedial  rather  than  punitive  goal  (see 
Manocchio  v.  Kusserow,  961  F.2d  1539. 
1542  (11th  Cir.  1992)  (exclusion  of 
physidan  from  participation  in 
m^icare  programs  because  of  criminal 
conviction  is  remedial,  not  punitive)). 
Supporting  the  remedial  character  of 
debarment  is  a  statement  by  Senator 
Hatch  in  the  Congressional  Record  of 
April  10, 1992,  at  S5616,  “*  *  *  [tjhe 
legislation  *  *  *  provides  a  much- 
needed  remedy  for  the  blatant  fraud  and 
corruption  imcovered  in  the  generic 
drug  industry  *  *  *  during  the  last  3 
years.” 

The  Supreme  Court  has  long  held  that 
statutes  that  deny  future  privileges  to 
convided  oflenders  because  of  their 
previous  criminal  adivities  in  order  to 
insure  against  corruption  in  specified 
areas  do  not  impose  penalties  for  past 
condud  and,  therefore,  do  not  violate 
the  ex  post  fado  prohibitions  (see  e.g.. 
Hawker  V.  New  York,  170  U.S.  189, 190 
(1898)  (physidan  barred  from  practicing 
medicine  tor  a  prior  felony  conviction); 
De  Veau  v.  Braisted,  373  U.S.  154  (1960) 
(convided  felon’s  exclusion  from 
employment  as  officer  of  waterfront 
union  is  not  a  violation  of  the  ex  post 
fado  clause)). 

In  De  Veau,  the  court  upheld  a  law 
that  prohibited  a  convicted  felon  from 
employment  as  an  officer  in  a  waterfront 
union.  'The  purpose  of  the  law  was  to 
remedy  the  past  corruption  and  to 
insure  against  future  corruption  in  the 
waterfront  unions.  The  court  in  De 
Veau,  363  U.S.  at  160,  stated: 

The  question  in  each  case  where 
unpleasant  consequences  are  brought  to  bear 
upon  an  individual  for  prior  conduct,  is 
whether  the  legislative  aim  was  to  punish 
that  individual  for  past  activity,  or  whether 
the  restriction  of  the  individud  comes  about 
as  a  relevant  incident  to  a  regulation  of  a 
present  situation,  such  as  the  proper 
qualifications  for  a  profession  *  *  * 

As  in  DeVeau,  the  legislative  purpose 
of  the  relevant  statute  is  to  ensure  that 
frnud  and  corruption  are  eliminated 
from  the  generic  drug  industry.  The 
restrictions  placed  on  individuals 
convided  of  a  felony  under  Federal  law 
are  not  intended  as  punishment  but  are 
“incident  to  a  regulation  of  a  present 
situation”  (DeVeau,  363  U.S.  at  160)  and 
necessary  in  order  to  remedy  the  past 
fraud  and  corruption  in  the  indust^. 

In  his  final  argument.  Dr.  Shah  cudms 
that  the  proposal  to  debar  him  under 
sedion  306(a)(2)  of  the  ad  violates  the 
double  jeopardy  clause  of  the  Fifth 
Amendment  to  the  U.S.  Constitution. 
The  double  jeopardy  clause  states  that 
no  person  sWl  “be  subjed  for  the  same 
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offense  to  be  twice  put  in  jeopardy  of 
life  or  limb.'*  Dr.  Shah  relies  on  U.S.  v. 
Halper,  109  Sup.  Ct.  1892  (1989),  to 
argue  that  the  Fifth  Amendment  double 
jeopardy  clause  should  prevent  his 
debarment  because  "jeopardy”  can 
attach  even  in  a  purely  civil  proceeding, 
so  long  as  the  civil  sanction  is  punitive, 
not  remedial.  He  further  argues  that  his 
proposed  permanent  debarment  is 
pimitive  b^ause  it  would  eliminate  any 
opportunity  to  demonstrate  that  he 
would  no  longer  be  a  threat  to  the 
integrity  of  the  drug  approval  process. 

Dr.  shah's  argument  is  impersuasive. 
First,  "jeopardy”  cannot  attach  because 
the  effect  of  section  306(a)(2)  of  the  act 
is  remedial,  not  punitive.  As  discussed 
above,  the  legislative  goal  of  this  section 
is  to  restore  and  ensure  the  integrity  of 
the  drug  approval  process  and  to  protect 
the  public  health  by  eradicating  fraud 
and  corruption  from  the  generic  drug 
industry.  This  is  plainly  a  remedial 
rather  than  punitive  goal  (Manoccbio  v. 
Kusserow,  961  F.2d  at  1542). 

The  fact  that  Dr.  Shah's  debarment  is 
permanent  rather  than  temporary  does 
not  signify  that  the  legislation  is 
nonremedial  or  punitive.  The  Supreme 
Court  has  upheld  laws  which,  for 
remedial  purposes,  permcmently  bar  a 
class  or  group  of  individuals  from 
certain  occupations  due  to  a  prior 
criminal  conviction  (see  Hawker  v.  New 
York,  170  U.S.  189, 190  (1898);  De  Veau 
V.  Braisted,  373  U.S.  154  (I960)). 

Second,  the  double  jeopardy  clause  is 
inapplicable  to  FDA's  proposal  to  debar 
Dr.  Shah  because  the  sanctions  imposed 
by  section  306(a)(2)  of  the  act  are 
rationally  related  to  the  remedial 
governmental  goal  of  eradicating  fraud 
from  the  generic  drug  industry.  Under 
U.S.  V.  Halper,  the  relevant  question  is 
whether  the  sanction  imposed  in  the 
second  proceeding  "bears  any  rational 
relation  to  the  damages  suffered  by  the 
government.”  U.S.  v.  Halper,  109  Sup. 
Ct.  at  1904. 

Due  to  the  potentially  serious 
consequences  to  the  public  health  of 
fraud  and  corruption  in  the  drug 
industry,  the  permanent  debarment  of 
convicted  felons  like  Dr.  Shah  is  not  an 
excessive  means  to  eliminate  fraud  from 
the  industry.  The  legislative  history  of 
the  GDEA  is  replete  with  statements, 
some  cited  above,  that  the  act  provides 
a  reasonable  means  of  ridding  the 
generic  drug  industry  of  widespread 
corruption  and  to  restore  consumer 
confidence  in  generic  drugs. 

Dr.  Shah  aclmowledges  that  he  was 
convicted  as  alleged  by  FDA  in  its 
proposal  to  debar  him  and  has  raised  no 
genuine  and  substantial  issue  of  fact 
regarding  this  conviction.  In  addition. 
Dr.  Shah's  legal  arguments  do  not  create 


a  basis  for  a  hearing  and,  in  any  event, 
are  unpersuasive.  Accordingly,  the 
Deputy  Commissioner  for  Operations 
denies  Dr.  Shah's  request  for  a  hearing. 

in.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  imder  section  306(a)  of 
the  act,  and  vmder  authority  delegated  to 
her  (21  CFR  5.20),  finds  that  Dr.  Dilip 
Shah  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  (1) 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product  (21  U.S.C. 
335a(a)(2)(A));  and  (2)  relating  to  the 
regulation  of  a  drug  product  (21  U.S.C. 
335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings. 
Dr.  Dilip  Shah  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  an  approved  or 
pending  drug  product  application  under 
section  505,  507,  512,  or  802  of  the  act 
(21  U.S.C.  355,  357,  360b,  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262),  effective 
August  31, 1993  (21  U.S.C.  335a(c)(l)(B) 
and  (c)(2)(A)(ii)  and  21  U.S.C.  321(ee)). 
Any  person  with  an  approved  or 
pending  drug  product  application  who 
knowingly  uses  the  services  of  Dr.  Shah 
in  any  capacity,  during  his  period  of 
debarment,  will  be  subject  to  civil 
money  penalties  (21  U.S.C.  335b(a)(6)). 
If  Dr.  Shah,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  dnig  product  application,  he 
will  be  subject  to  civil  money  penalties 
(21  U.S.C.  335b(a)(7)).  In  addition,  FDA 
will  not  accept  or  review  any 
abbreviated  new  drug  application  or 
abbreviated  antibiotic  drug  application 
submitted  by  or  with  Dr.  Shah's 
assistance  during  his  period  of 
debarment. 

Dr.  Shah  may  file  an  application  to 
attempt  to  terminate  his  delrarment, 
pursuant  to  section  306(d)(4')(A)  of  the 
act.  Any  such  application  would  be 
reviewed  under  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)P)  of  the  act. 
Such  an  application  should  be 
identified  with  Docket  No.  92N-0385 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


Dated:  August  12, 1993. 

Jane  E.  Hennay, 

Deputy  Commissioner  for  Operations. 

(FR  Doc  93-21079  Filed  8-30-93;  8:45  am) 
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National  institutea  of  Health 

Opportunity  for  a  License  for  the 
Preclinical  and  Clinical  Development  of 
Conocurvone  as  an  Antiviral  Agent 
Useful  in  the  Treatment  of  Acquired 
Immunodeficiency  Syndrome  (AIDS) 

AGENCY:  National  Cancer  Institute, 
National  Institutes  of  Health,  Public 
Health  Service,  DHHS. 

ACTION:  Notice. 


SUMMARY:  The  National  Cancer  Institute 
(NQ),  Department  of  Health  and  Human 
Services  (DHHS)  seeks  a  licensee  who 
can  effectively  pursue  the  preclinical, 
clinical  and  commercial  development  of 
Conocurvone  as  a  drug  for  the  treatment 
of  human  immimodeficiency  virus 
(HIV)  infection.  Scientists  at  the 
National  Cancel  Institute  have 
established  that  this  compound  is 
effective  in  inhibiting  in  vitro 
cytopathicity  and  replication  of  HIV,  the 
etiologic  agent  of  Acquired 
Immunodeficiency  Syndrome  (AIDS). 
The  Government  will  grant  the  selected 
company  an  exclusive  royalty-bearing 
license  under  U.S.  Patent  Application 
Serial  No.  08/011,183  (titled  "Antiviral 
Naphthoquinone  Compounds, 
Compositions  And  Uses  ThereoP'). 
ADDRESSES:  Dr.  Dwight  Kaufrnan, 
Deputy  Director,  Division  of  Cancer 
Treatment,  National  Cancer  Institute, 
Building  31,  room  3A44, 9000  Rockville 
Pike,  Bethesda,  MD  20892,  (301/496- 
6711)  may  be  addressed  for  further 
information  (for  example,  a  summary  of 
Conocurvone's  anti-HIV  activity,  its 
pharmacological  properties,  and 
toxicological  information).  For  other 
questions  or  comments  concerning  the 
licensing  of  this  technology,  including 
receiving  a  license  application  form,  or 
to  receive  a  copy  of  the  patent 
application,  please  contact  Steven  M. 
Ferguson,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
Box  OTT,  Bethesda,  MD  20892 
(telephone  301/496-7735;  fax  301/402- 
0220).  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 
EFFECTIVE  DATE:  In  view  of  the  high 
priority  for  developing  new  drugs  for 
the  treatment  of  human 
immunodeficiency  (HIV)  infection,  all 
proposals  must  be  received  on  or  before 
November  1, 1993. 
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SUPPLEMENTARY  MPORMATION:  The  NO 
seeks  a  sponsor,  who  in  acccMrdance 
with  requirements  and  regulations 
governing  the  licensing  of  Government 
owned  inventions  (37  CFR  part  404), 
has  the  most  meritorious  plan  for  the 
development  of  Conocurvone  to  a 
marketable  status  to  meet  the  needs  of 
the  public  and  with  acceptable  terms  for 
the  NQ.  Specifically,  responders  are 
sou^t  who  will  be  able  to: 

(1)  Supply  bulk  compound  to  support 
preclinicd  toxicology,  pharmacology, 
and  formulation  development  studies 
which  may  be  performed  to  the  INDA 
(Investigational  New  Drug  Application) 
stage  by  the  NCI;  additional  preclinical 
toxicology  and  pharmacology  studies 
and  testing,  without  guaranteed 
assistance  firom  the  Government,  may  be 
required  fiom  the  Company; 

(2)  Perform  formulation  production 
for  oral  and/or  parenteral  use;  the  tasks 
may  include  vialing,  quality  control 
testing,  bioavailability  testing  and 
distribution  of  the  drug  for  Phase  I  and 
Phase  n  and,  if  appropriate,  Phase  III 
clinical  trials  botn  in  the  NIH  intramural 
program  and  in  the  extramural  AIDS 
Clinical  Trials  Groups  (ACTGs) 
established  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID). 
These  clinical  trials  may  be  performed 
under  the  sponsorship  of  an  FDA* 
approved  Investigational  New  Drug 
Application  to  be  held  by  the  NQ  or 

^'NIAID.  Prior  to  being  released  for 
commercial  distribution  in  the  United 
States,  the  drug  will  have  to  be  granted 
a  product  license  by  the  U.S.  Food  and 
Drug  Administration  (FDA); 

(3)  Suppmt  clinical  studies.  The  NQ 
may  conduct  studies  of  Conocurvone  in 
the  ACTGs,  the  NIH  Qinical  Center  and 
the  NIAID  may  conduct  studies,  and  the 
company  will  be  expected  to  provide 
drug  free  of  charge  to  the  National 
Institutes  of  Health  (NIH)  for  studies 
conducted  in  the  ACTGs  and  in  the  NIH 
intramural  program;  the  Company  will 
be  expected  to  cooperate  with  NQ  and 
NIAID  in  providing  drug  and  supporting 
distribution  of  the  drug  under  a 
treatment  IND  when  appropriate;  the 
company  will  not  be  precluded  from 
conducting  or  sponsoring  its  own 
preclinical  or  clinical  investigations  in 
addition  to  the  above. 

(4)  Provide  bulk  pharmaceutical 
product  necessary  for  the  treatment  of 
500-1,000  patients  with  HIV  infection 
in  Phase  I.  n  and  in  developmental 
studies; 

(5)  Provide  data  management  support 
for  clinical  studies  of  Conocurvone 
necessary  for  the  timely  submission  of 
a  NDA  (New  Drug  Application)  to  the 
FDA; 


(6)  Share  the  cost  of  clinical 
monitoring  studies  (pharmacokinetics, 
patient  immune  profiles  and  viral 
outgrowth  studies)  necessary  for  the 
demonstration  of  clinical  efficacy  of 
Conocurvone  for  the  treatment  of  AIDS; 

(7)  Agree  to  provide  Conocurvone  to 
the  public  at  a  reasonable  price. 

Criteria  used  in  considering  an 
industrial  sponsor,  in  addition  to  those 
set  forth  by  37  CFR  404.7  (a)(1)  (ii)-{iv), 
may  include: 

(1)  Prior  experience/capabilities  in 
drug  manufacturing;  and  a  plan  for 
production  of  Conocurvone. 

(2)  Experience  in  preclinical  and 
clinical  drug  development; 

(3)  Experience  in  the  evaluation, 
monitoring  and  interpretation  of  data  for 
investigational  biologic  and  virologic 
assays; 

(4)  ^perience  in  the  evaluation, 
monitoring  and  interpretation  of  data 
from  Phase  I  and  Phase  n  clinical 
studies; 

(5)  Demonstrated  expertise  in 
monitoring  drug  levels  using  state-of- 
the-art  methods  for  measuring  drugs  in 
blood,  urine  and  CSF; 

(6)  A  willingness  to  cooperate  with 
the  NQ  in  the  collection,  evaluation, 
publication  and  maintenance  of  data 
from  animal  studies  and  from  clinical 
trials  and  tests  of  investigational 
biolomc  assays; 

(7)  Demonstrated  competence  in 
developing  diverse  types  of  drug 
formulations  suitable  for  oral  and/or 
parenteral  use; 

(8)  Ability  to  produce,  package, 
market  and  distribute  pharmaceutical 
products  in  the  United  States  and  to 
provide  the  product  at  a  reasonable 
price; 

(9)  Willingness  to  share  the  costs  of 
Conocurvone  drug  development  as 
outlined  above  (i.e.,  bulk  drug  synthesis, 
data  management,  animal  studies, 
clinical  studies,  etc.); 

.  (10)  Agreement  to  be  bound  by  the 
United  States  Department  of  Health  and 
Human  Services  (DHHS)  rules  involving 
human  and  animal  subjects; 

(11)  An  aggressive  developmental 
plan  that  includes  appropriate 
milestones  and  deadlines  for  preclinical 
and  clinical  development  and  for 
marketine  approval. 

Since  tnis  agent,  Conocurvone,  is 
isolated  from  flora  indigenous  to 
Western  Australia,  NCI  is  concerned 
that  the  collection  and  utilization  of  the 
natural  plant  material  comport  with  all 
applicable  Federal  and  Australian 
policies  related  to  biodiversity.  In  order 
to  comport  with  such  policies,  the 
successful  applicant  will  be  required  to 
negotiate  and  entw  into  agreements 
with  the  appropriate  Australian  and 


Western  Australian  Government 
agencies. 

This  notice  supersedes  and  is  a 
substitute  for  the  notice  that  appeared 
August  18, 1993,  concerning  the 
availability  for  license  of  U.S.  Patent 
Application  Serial  No.  08/011,183 
(titled  “Antiviral  Naphthoquinone 
Compounds.  Compositions  And  Uses 
Thereof’). 

Dated:  August  23, 1993. 

Reid  G.  Adler, 

Director,  Office  ofTechnohgy  Transfer. 

IFR  Doc.  93-21095  Filed  8-30-93;  8:45  am) 
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National  Institute  on  Alcohol  Abuse 
and  Alcoholism  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Diana  Widner,  Office  of 
Scientific  Affairs,  NIAAA,  at  301/443- 
4375. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the* 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meetings  and  the 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner. 
NIAAA  Committee  Management  Officer, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  Parklawn  Building,  room 
16C-20,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301/443-4375. 
Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated. 

Name  of  Committee:  Neuroscience  and 
Behavior  Subcommittee,  Alcohol  Biomedical 
Research  Review  Committee. 

Scientific  Review  Administrator:  Antonio 
Noronba.  Pb.D. 
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Dates  of  Meeting:  October  13-15, 1993. 

Place  of  Meeting:  Residence  Inn  Marriott, 
7335  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Open:  October  13,  9  a.m.  to  11  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  October  13, 11  a.m.  to  recess. 
October  14,  9  a.m.  to  adjournment.  October 
15, 9  a.m.  to  adjournment. 

Name  of  Committee:  Biochemistry, 
Physiology,  and  Medicine  Subcommittee  of 
the  Alcohol  Biomedical  Research  Review 
Committee. 

Scientific  Review  Administrator:  Ronald 
Suddenhofi,  Ph.D. 

Dates  of  Meeting:  October  ia-20, 1993. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center,  Bethesda,  MD 
20814. 

Open:  October  18, 9  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Conunittee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  October  18, 10  a.m.  to  recess. 
October  19, 9  a.m.  to  recess.  October  20, 9 
a.m.  to  adjournment. 

Name  of  Committee:  Clinical  and 
Prevention  Subconunittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Review  Administrator:  Thomas 
D.  Sevy,  M.S.W. 

Dates  of  Meeting:  October  18-20, 1993. 

Place  of  Meeting:  River  Inn,  924  25th 
Street,  NW.,  Washington,  DC 

Open:  October  18. 9  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  October  18. 10  a.m.  to  recess. 
October  19, 9  a.m.  to  recess.  October  20, 9 
a.m.  to  adjournment 

Name  of  Committee:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Review  Administrator:  Lenore  S. 
Radloff. 

Dates  of  Meeting:  October  27-29, 1993. 

Place  of  Meeting:  Georgetown  Inn,  1310 
Wisconsin  Ave.,  I^.,  Washington,  DC 

Open:  October  27, 8  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division  Directors. 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  October  27, 10  a.m.  to  recess. 
October  28, 9  a.m.  to  recess.  October  29, 9 
a.m.  to  adjournment. 

Name  of  Committee:  Immunology  and 
AIDS  Subrammittee  of  the  Alcohol 
Biomedical  Research  Review  Committee. 

Scientific  Review  Administrator:  Barbara 
Smothers,  Ph.D. 

Dates  of  Meeting:  November  8-9, 1993. 

Place  of  Meeting:  Holiday  Inn,  Bethesda, 
8120  Wisconsin  Avenue.  B^esda,  MD. 

Open:  November  8, 8:30  a.m.  to  9:30  a.m. 

^enda:  Reports  by  Division  Directors. 
Branch  Chief,  and  Sdentific  Review 


Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

Closed:  November  8, 9:30  a.m.  to  recess. 
March  9, 9  a.m.  to  adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.242, 13.272, 13.273, 13.278, 
13.279, 13.282,  93.271, 93.272, 93.273, 
93.277,  93.278,  93.281, 93.282,  National 
Institutes  of  Health) 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-21089  Filed  8-38-93;  8:45  am]  . 
nUJNO  CODE  414»-ai-M 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting  of 
the  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism, 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  September  29, 1993, 
Building  3lC,  Conference  Room  6,  NIH 
Campus,  9000  Rockville  Pike.  Bethesda, 
MD  20892. 

This  meeting  will  be  open  to  the 
public  on  September  29  from  10  a.m.  to 
2:45  p.m.  to  discuss  administrative 
details  or  other  issues  relating  to  coimcil 
activities.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such,  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Diana  Widner,  Office  of 
Scientific  Afiairs,  NIAAA,  at  301/443- 
4375. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  September  29  from  2:45 
p.m.  to  adjommment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(9)(B),  title  5,  U.S.C., 
the  Council  meeting  will  also  be  closed 
to  the  public  on  September  29  from  2:45 
p.m.  to  adjournment  for  possible 
discussion  and  preparation  of  comments 
Council  may  wish  to  submit  to  the 
Director,  NM,  for  inclusion  in  the 
biennial  report  to  the  Congress. 
Premature  disclosure  of  such 


information  would  significantly 
firustrate  implementation  of  proposed 
agency  actions. 

Ms.  Diana  Widner,  NIAAA  Committee 
Management  Officer,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism. 
Parklawn  Building,  room  16C-20, 5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301/443-4375  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members,  and  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.242, 13.272, 13.273, 13.278, 
13.279, 13.282, 93.271, 93.272,  93.273, 
93.277, 93.278,  93.281, 93.282,  National 
Institutes  of  Health). 

Dated:  August  25, 1993. 

Susan  K.  Feldman, 

Committee  Mcmagement  Officer,  NIH. 

(FR  Doc.  93-21096  Filed  8-30-93;  8:45  am) 
BNXiNO  CODE  4140-OMi 


Meetings  of  the  National  Advisory 
Allergy  and  Infectious  Diseases 
Council;  Acquired  ImmunodeflcierKy 
Syndrome  Subcommittee;  Allergy  and 
Immunology  SubcommittM; 
Microbiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Allergy  and 
Infectious  Diseases  Coimcil,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
September  22-24, 1993.  The  meeting  of 
the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee  will  be  open  to  the 
public  on  September  22  from  8  a.m. 
until  recess.  The  subcommittee  will 
meet  in  the  Baccarat  and  Haverford 
Suites,  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda. 
Maryland  20814. 

The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  September  23 
in  Conference  Room  6  from 
approximately  1  p.m.  until  3:30  p.m.  for 
opening  remarks  of  the  Institute 
Ehrector,  discussion  of  procedural 
matters,  Coxmcil  business,  and  a  report 
from  the  Institute  Director  which  will 
include  a  discussion  of  budgetary 
matters.  The  primary  program  will 
include  a  report  on  the  Division  of 
Intramural  Research  as  well  as 
presentations  on  transgenic  and 
knockout  mice;  interlukin  2  in  the 
treatment  of  the  AIDS  patients;  grants 
policy  issues;  topical  microbicides;  and 
small  business  innovation  research. 

On  September  24  the  meetings  of  the 
NAAIDC  Allergy  and  Immxmology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
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Subconunittee  will  be  open  to  the 
public  from  8:30  a.m.  until 
adjournment.  Both  subcommittees  will 
meet  at  the  National  Institutes  of  Health, 
Building  3lC  in  conference  rooms  7  and 
6  respectively. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(cM4)  and 
552b(c)(6).  title  5,  U.S.C.  and  sec  10(d) 
of  Public  Law  92-463,  the  meeting  of 
the  NAAIDC  Acquired 
Immimodefidency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subccunmittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  mil  be  closed  to 
the  public  for  approximately  three  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from 
8:30  a.m.  until  approximately  1  p.m.  on 
September  23.  in  conference  rooms  6, 7 
and  8  respectively.  The  meeting  of  the 
full  Council  will  be  closed  from  3:30 
p.m.  imtil  recess  on  September  23  for 
the  review,  discussicm,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  room  3C26,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  )ohn  ).  McGowan,  Director, 
Division  of  Extramural  Activities, 
NIAID,  NIH,  Solar  Building,  room  3C20, 
6003  Executive  Boulevard,  Rockville, 
Maryland  20892,  telephone  301-496- 
7291,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855  Immunology,  Allergic 
and  Immunologic  Diseases  Research,  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  August  25. 1993 
Susu  K.  Fddman, 

Coaunittae  htanagunent  Officer,  NIH. 

(FR  Doc  93-21091  Piled  8-30-93;  8:45  am] 
aajjNO  coot  «t4S-aMi 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
following  National  Institute  on  Deafriess 
and  Other  Communication  Disorders 
Special  Emphasis  Panels. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications,  contract  proposals, 
and/or  cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  informaticm  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  National  Institute  on 
Deafeess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dates  of  Meeting:  September  13-14, 1993. 

Time  of  Meeting:  September  13 — 7:30  pm 
until  recess.  September  14 — 8  am  until 
adjournment. 

Place  of  Meeting:  The  Vernon  Manor  Hotel, 
Cincinnati,  Ohio. 

Agenda:  Review  of  program  project  grant 
application. 

Contact  Person:  Dt.  Mary  Nekola,  Scientific 
Review  Administrator,  NIDCD/SRB, 
Executive  Plaza  South,  room  400C,  Bethesda, 
Maryland  20892,  (301)  496-8683. 

Name  of  Panel:  National  Institute  on 
Deafeess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dates  of  Meeting:  September  13-15, 1993. 

Time  of  Meeting:  9/13: 8  p.m.-10  p.m.,  9/ 
14: 4  p.m.-7  p.m.,  9/15:  8  a.m.-ll  a.m. 

Place  of  Meeting:  Holiday  Inn,  210  South 
Dubuque,  Iowa  City,  Iowa. 

Agenda;  Review  of  program  project  grant 
application. 

Contact  Person:  Dr.  Marilyn  Semmes, 
Scientific  Review  Administrator.  NIDCD/ 
SRB,  Executive  Plaza  South,  room  400C, 
Bethesda.  Maryland  20892,  (301)  496-8683. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  August  25, 1993. 

Susan  K.  Feldman, 

Committee  Atanagement  Officer,  NIH. 

[FR  Doc.  93-21093  Filed  8-30-93;  8:45  am] 
MUJNQ  COOC  4Me^-M 


Amended  Notice  of  Meeting  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Deafriess 
and  Other  Commimication  Disorders 
Advisory  Board  which  was  published  in 
the  Federal  Register  on  July  26, 1993 
(58  FR  39825).  The  meeting  will  take 
place  on  September  20, 1993,  firom  8:30 
a.m.  to  4:30  p.m.  in  Conference  Room  6, 
Building  31C.  National  Institutes  of 
Health,  9000  Rockville  Pike.  Bethesda, 
Maryland  20892. 

Tne  meeting  was  scheduled  to  be 
open  to  the  public  frnm  8:30  a.m.  to  3:30 
p.m.,  but  has  been  changed  to  8:30  a.m. 
to  2:30  p.m.  and  frnm  4  p.m.  to 
adjournment 

The  meeting  was  scheduled  to  be 
closed  to  the  public  from  3:30  p.m.  until 
adjournment,  but  has  been  changed  to 
2:30  p.m.  to  4  p.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173.  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  August  25, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  93-21094  Filed  8-30-93;  8:45  am] 
BILUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Literature  Selection 
Technical  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Election  Technical 
Review  Committee.  National  Library  of 
Medicine,  on  OctoW  7-8, 1993, 
convening  at  9  a.m.  on  October  7  and  at 
8:30  a.m.  on  October  8  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  Building  38,  8600  Rockville 
Pike,  Bethesda,  M^land. 

The  meeting  on  October  7  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  ^  limited  to  space 
available.  Individuals  who  pl^  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Diane  Gibbs  at  301-496- 
6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9](B),  title  5, 
U.S.C,  Public  Law  92-463,  the  meeting 
will  be  closed  on  October  7  from  10:30 
a.m.  to  approximately  5  p.m.  and  on 
October  18  from  8:30  a.m.  to 
adjournment  for  the  review  and 
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discussion  of  individual  joiimals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  with 
these  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations.  National  Library  of 
Medicine,  8600  Rockville  Pike, 

Bethesda,  Maryland  20894,  telephone 
number:  301-496-6921,  will  provide  a 
summary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated:  August  25, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-210S8  Filed  8-30-03;  8:45  am] 

BILUNO  COOC  4140-01-y 

National  Library  of  Medicine;  Notice  of 
Meetings  of  the  Board  of  Regents  and 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Library  of  Medicine  on  September  30- 
October  1, 1993,  in  the  Board  Room  of 
the  National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland.  The 
Extramural  Programs  Subcommittee  will 
meet  on  September  29  in  the  Sth-floor 
Conference  Room,  Building  38A,  from  2 
p.m.  to  approximately  3:30  p.m.,  and 
will  be  closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  September 
30  and  firoro  9  a.m.  to  adjournment  on 
October  1  for  administrative  reports  and 
program  discussions.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-496- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4),  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
September  29  will  be  closed  to  the 
public,  and  the  regular  Board  meeting 
on  September  30  will  be  closed  from 
approximately  4:30  p.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  rev^  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 


personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Cnief,  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike, 

Bethesda,  Maryland  20894,  Telephone 
Number:  301-49&-6308,  will  frumish  a 
summary  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  August  25, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-21090  Filed  8-30-93;  8:45  am] 
BIUMO  CODE  4140-01-11 

National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  of  Mental  Health  for  September 
1993. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  pronam  developments. 

All  meetings  willbe  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kiefier,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  National  Advisory 
Mental  Health  Council. 

Contact;  Carolyn  Strete,  Ph.D.,  Parklawn 
Building,  room  9-105,  Telephone:  301, 443- 
3367. 


Meeting  Date:  September  13-14, 1993. 

Place:  September  13— Conference  Rooms  G 
and  H,  Parldawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857. 

September  14 — Building  1,  Wilson  Hall, 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

Open:  September  14, 9  a.m.  to 
adjournment. 

Qosed:  September  13, 9:30  a.m.  to  5  p.m. 
Committee  Name:  Neuropharmacology  and 
Neurochemistry  Review  Committee. 

Contact:  Wm.  Gregory  Zinunerman, 
Parklawn  Building,  room  9C-18,  Telephone: 
301, 443-3936. 

Meeting  Date:  September  30— Octobw  1, 
1993. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Open:  September  30, 1993, 8:30  a.m.-9:30 
a.m. 

Qosed:  September  30, 1993, 9:30  a.m.-5 
p.m.  October  1, 1993, 8:30  a.m.-adjoumment 
Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the  contact 
person  named  above  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  August  25, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  93-21092  Filed  8-30-93;  8:45  am] 
BILUNG  CODE  4144-10-11 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-93-3661;  FR.  3566-N-01] 

Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  publication  of 
preliminary  report. 

SUMMARY:  The  Task  Force  on  Occupancy 
Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31, 1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550)  and  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App  2).  The  Task  Force’s  charter 
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was  published  in  the  Federal  Regutw 
on  January  7, 1993  at  58  FR  3039.  The 
Task  Force  was  created  to  review  all 
rules,  policy  statements,  handbooks  and 
technical  assistance  memoranda  issued 
by  the  Department  on  the  standards  and 
obligations  governing  residency  in 
public  and  assisted  bousing;  and  make 
recommendations  in  its  final  report  to 
HUD  and  Congress  for  the  establishment 
of  reasonable  criteria  for  occupancy,  so 
that  HUD  could  revise  its  standards, 
regulations,  and  guidelines  to  provide 
accurate  and  complete  guidance  to 
owners  and  managers  of  federally 
assisted  housing.  This  notice  is  to , 
announce  the  availability  of  the  Task 
Force’s  Preliminary  Report  for  public 
comment. 

COMMEHT  DUE  DATE:  Written  comments 
must  be  received  by  November  1, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  preliminary  report  to  the  Office  of 
General  Counsel,  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  To 
ensure  that  comments  are  fully 
understood,  they  should  refer  to  the 
page  of  the  Report  that  they  address.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address.  Copies  of 
the  Task  Force’s  Preliminary  Report  will 
be  available  from  HUD’s  Office  of  Fair 
Housing  and  Equal  Opportunity 
(FHEO),  room  5226  at  ffie  above 
address,  or  at  the  local  HUD  Office  in 
the  dty,  state  or  region  where  you  live. 

A  list  of  the  HUD  Field  Office  addresses 
and  telephone  numbers  appears  at  the 
end  of  this  notice.  Also,  the  HUD 
telephone  number  and  address  is  listed 
in  your  local  telephone  book  in  the 
pages  marked  "United  States 
Government’’.  Copies  of  the  preliminary 
report  will  be  made  available  on  tape  or 
large  print  for  those  with  impaired 
vision  who  request  them,  and  on 
computer  disk.  They  may  be  obtained 
fix>m  HUD’s  Office  of  FHEO  in  room 
5226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  D.  Pearl,  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone: 

(202)  708-0288  (voice)  or  (TDD)  (202) 
708-0113  (These  are  not  toll-frM 
numbers.) 


SUPPLEMENTARY  INFORMATION: 

The  Preliminary  Report 

This  report  is  presented  for  public 
comment,  both  to  advise  the  public  on 
the  range  and  current  status  of  Task 
Force  discussions,  and  to  solicit  the 
public’s  participation  in  the  Task 
Force’s  deliberations. 

The  Task  Force  reached  consensus 
easily  on  many  issues.  Other  issues 
required  much  research  and  discussion 
before  consensus  was  reached,  and  on 
still  others  the  Task  Force  has  not  yet 
been  able  to  reach  consensus.  In  the 
discussion  of  each  chapter,  we  highlight 
those  issues  which  we  found  especially 
challenging  (including  the  difficult 
issues  on  which  we  have  reached 
consensus  and  those  where  we  have 
not). 

Because  this  is  a  Summary,  it  does  not 
include  all  of  the  issues  addressed,  and 
is  only  meant  to  be  a  guide  to  the 
Report. 

Key  Features  of  the  Preliminary  Report 

Each  chapter  is  outlined  below,  to 
indicate  to  the  reader: 

*  Topics — ^key  issues,  in  the  sequence 
they  are  addres^  in  the  chapter. 

*  Requests  for  Public  Comment — the 
Task  Force  solicits  public  comment  on 
the  entire  preliminary  report;  however, 
there  are  particular  areas  where  public 
comment  is  particularly  welcomed. 

*  Difficult  Issues — ^topics  on  which 
the  Task  Force  either  did  not  achieve 
consensus,  or  achieved  consensus  after 
lengthy  information  sharing  and 
discussion. 

Chapter  1 — The  Application  Process 

*  Overview — guiding  principles, 
nondiscrimination  requirements. 

*  Accessibility  and  Plain  Language — 
how  to  communicate  in  a  way  that  is 
effective  and  satisfactory  to  applicants 
with  disabilities  and  housing  providers. 

*  Marketing — locating  and  matching 
applicants  with  disabilities  and 
accessible  housing. 

*  Taking  Applications — application 
forms  and  procedures. 

*  Waiting  List— occupancy  standards 
(see  below),  transfers,  accessible  units. 
Federal  preferences,  local  preferences, 
updating  the  waiting  list,  offers  of 
dwelling  units. 

*  Occupancy  Standards — ^howmany 
individuals  may  be  permitted  to  occupy 
a  given  dwelling  imit? 

*  Determining  Eligibility — 
requirements,  computing  rent, 
recommended  changes  to  the  current 
rent  formulas. 

*  Screening — selection  criteria, 
previous  tenant  history,  drug-related 
issues,  alcohol-related  issues,  mitigating 
circumstances. 


*  Recommendation  for  a  Second 
Interview — basis  and  timing  for  offering 
a  second  interview  to  applicants  with 
disabilities,  before  sending  a  rejection 
letter. 

*  Medical  Inquiries — guidance  about 
distinguishing  between  necessary  and 
unnecessary  information. 

*  Verification — guidance  about 
collecting  information  regarding  ability 
to  pay  rent,  ability  to  care  for  the  imit, 
respecting  the  ri^ts  of  others,  criminal 
activity,  and  program  compliance. 

*  Rejecting  Applicants. 

The  'Task  Force  found  these  topics 
particularly  challenging:  Plain  language, 
occupancy  standards,  previous  tenant 
history,  dnig-related  issues,  mitigating 
circumstances  6md  medical  inquiries. 

Chapter  2 — The  Housing  Management 
Process 

*  Guiding  Principles. 

*  Pre-Occupancy  Orientation — 
suggestions  regarding  the  advisability 
and  content  of  new  tenant  orientation. 

*  The  Lease — public  comment  is 
specifically  solicited  with  respect  to 
needed  changes  to  lease  requirements. 

*  Preventing  and  Addressing  Lease 
Violations — nondiscriminatory  action 
before  and  after  lease  violations  have 
occurred,  lease  violation  notices,  minor 
versus  serious  lease  violations. 

*  Unit  Transfers — guidance  about  the 
potentially  competing  goals  of  limiting 
administrative  costs  and  satisfying 
reasonable  accommodation 
requirements. 

*  Retention  of  Housing  Dming 
Hospitalization  or  Residential 
Treatment — addressing  the  potentially 
competing  goals  of  not  keeping  units  off 
the  market  and  preserving  a  tenant’s 
unit  when  he  or  she  is  temporarily 
absent  for  disability  related  reasons. 

The  Task  Force  reached  consensus  on 
Preventing  and  Addressing  Lease 
Violations  only  after  extended 
discussion. 

Chapter  3 — The  Eviction  Process 

*  Alternatives  to  Eviction — public 
comment  is  specifically  solicited 
regarding  creative  methods  for 
preventing  evictions  for  nonpayment  of 
rent. 

*  Alternatives  After  Eviction.  To 
Prevent  Homelessness — public 
comment  is  specifically  solicited 
regarding  creative  methods  for 
preventing  homelessness  of  those 
evicted  fi'om  public  and  assisted 
housing. 

*  Notices — notices  of  lease  violation, 
notices  of  lease  termination. 

*  Drug  Abuse  and  Drug  Related 
Crime — when  are  these  grounds  for 
eviction? 
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*  Criminal  Activity  as  Grounds  for 
Eviction — including  Task  Force 
recommendations  for  regulatory 
changes. 

*  Minor  Crimes  and  Off-Premises 
Drug-Related  Criminal  Activity — ^when 
do  these  become  the  basis  for  evictions? 

*  Former  Users  of  Illegal  Drugs — 
distingidshing  between  former  users 
who  are  protected  persons  with 
disabilities,  and  current  illegal  users 
who  are  not  protected  under  the  Fair 
Housing  Act  or  section  504. 

*  Fraud — ^identifying  eviction-related 
haudulent  acts. 

*  Public  Housing  Grievance 
Procedure-Recommendation  for  its 
usage. 

*  Residents'  Liability  for  the  Actions 
of  Others — the  feasibility  and 
advisability  of  alternatives  to  evicting 
the  entire  household. 

*  Consideration  of  All  the  Facts  and 
Circumstances — mitigating 
circumstances,  in  the  context  of 
evictions. 

*  Activity  Prior  to  Admission — in  the 
context  of  evictions,  distinguishing 
conduct  prior  to  admission  and  conduct 
during  occupancy. 

*  Subsidy  Termination — discussion 
of  the  due  process  issues  inherent  in 
subsidy  termination  in  the  certificate/ 
voucher  programs. 

The  Task  Force  found  these  topics 
particularly  challenging: 

Alternatives  after  eviction,  criminal 
activity,  residents'  liability, 
consideration  of  facts  and 
circumstances,  and  subsidy  termination. 

Chapters  4  8*  5 — Reasonable 
Accommodations/Fundamental 
Alterations  and  Undue  Burdens 

At  the  heart  of  section  504  is  the 
requirement  to  make,  and  pay  for, 
changes  in  policies,  procedures  and 
structures  as  needed  to  provide  program 
accessibility  to  specific  applicants  and 
residents  with  disabilities,  subject  to 
“fundamental  alteration”  and  “undue 
burdens”  limitations.  This  chapter 
includes: 

*  Overview — ^laws,  regulations, 
judicial  decisions,  definitions  and 
principals. 

*  Procedures— elements  of  a 
reasonable  accommodation  procedure. 

*  Disagreements — guidelines  for 
resolving  conflicts  when  the  housing 
provider  and  the  parson  with 
disabilities  do  not  agree  on  the  elements 
of  a  reasonable  accommodation.  We 
address  disagreements  regarding 
animals,  interpreters,  lease  violations, 
objectionable  behavior,  and  curing  of 
lease  violations. 

*  Fundamental  Alterations — 
guidelines  for  determining  when  this 


limitation  applies  and  how  it  can  be 
overcome. 

*  Undue  Financial  and 
Administrative  Burdens — guidelines  for 
determining  when  this  limitation 
applies  and  how  it  can  be  overcome. 

Tliis  section  includes  a  discussion  of 
how  to  fund  accessibility  costs. 

*  Other  Topics — ^reasonable 
accommodations  to  HUD’s  own  rules 
and  procedures:  recommendations  for 
technical  assistance,  training  and 
research. 

*  Case  Studies— eight  case  studies 
illustrating  reasonable  accommodations 
issues. 

The  Task  Force  learned  a  great  deal 
during  its  deliberations  and  was  able  to 
reach  consensus  on  guidance  for  some 
of  the  most  vexing  and  fiequently  asked 
questions  in  this  essential  area  of  Fair 
Housing  practice.  The  following  issues 
were  particularly  challenging: 
Disagreements  about  what  constituted  a 
reasonable  accommodation; 
fundamental  alterations;  and  \mdue 
burdens. 

Chapter  6 — Support  Services 

This  chapter  addresses  the  interaction 
between  housing  and  various  non¬ 
housing  services  which  support 
residents  either  in  their  lives  generally 
or  in  their  housing  specifically: 

*  Overview — definitions,  contexts 
and  principles. 

*  The  Support  Services  System — an 
introduction  to  how  services  are 
designed,  funded  and  delivered. 

*  Service  Coordinators — housing  staff 
who,  at  a  minimum,  conduct  outreach 
to  service  providers  to  bring  services 
into  the  housing  communitv. 

*  Housing/Service  CollaTOrations — 
how  can  housing  providers  and  service 
providers  work  together  to  better  meet 
the  hoxising  and  service  needs  of  lower 
income  residents? 

The  Task  Force  found  the  housing/ 
service  collaboration  issue  to  be  fraught 
with  risks  of  imintended  discriminatory 
consequences.  Nonetheless,  the  Task 
Force  believes  that  such  collaborations 
can  be  beneficial  for  the  entire  housing 
community. 

Chapter  7— Broad-Based  Clearinghouse 

The  Task  Force  believes  that  local 
clearinghouse  organizations  should  be 
created  as  a  method  for  facilitating  the 
public's  access  to  affordable  housing, 
accessible  housing,  and  support 
services. 

Chapter  8 — Confidentiality 

Housing  providers  often  come  into  the 
possession  of  sensitive  information 
regarding  applicants  and  residents;  this 
may  include  information  about  a 


disability.  Because  the  Task  Force  has 
not  reviewed  this  issue  in  great  detail, 
public  comment  is  specifically  solicited. 
Topics  covered  are: 

*  Overview. 

*  Resident  Screening  or  Eviction 
Committees  and  Confidentiality. 

*  Service  Coordinators  and 
Confidentiality. 

Chapter  9 — Not  in  My  Backyard 
(NIMBY) 

*  Overview — factors  contributing  to 
NIMBY. 

*  Recommendations. 

Chapter  10 — Certificates  and  Voucher 
Issues 

This  part  of  the  Report  has  not  been 
reviewed  by  the  full  Task  Force,  but  is 
the  product  of  a  group  of  Task  Force 
members  who  have  particular  expertise 
in  this  area.  Covered  are: 

*  Expirations  and  Extensions  of 
Time — ^when  an  applicant  has  not  foimd 
adequate  housing  during  the  allotted 
time,  what  are  the  housing  providers 
obligations?  What  discretionary  steps  is 
he  or  she  permitted  to  take? 

*  Reasonable  Accommodations — 
locating  accessible  housing,  exemptions 
to  Fair  Market  Rent  Limits. 

*  Waiting  Lists — removal  of  an 
applicant’s  name  from  the  waiting  list 
and  the  circumstances  under  which  it 
should  be  restored  to  the  list. 

*  Lease  Terminations  in  the  First 
Year — guidance  outlining  the  situations 
in  whi^  residents  will  not  be 
penalized. 

*  Damage  Claims — due  process  rights 
giving  residents  an  opportunity  to 
challenge  claims. 

*  Housing  Quality  Standards  (HQS) — 
recommendation  about  revising  the 
HQS  system  to  avoid  imnecessary  loss 
of  housing. 

*  Portability/Mobility — a  discussion 
of  how  reasonable  accommodation 
requirements  affect  probability/mobility 
rules. 

The  Task  Force  Committee 
specifically  seeks  comment  on  waiting 
lists,  housing  quality  standards,  and 
portability/mobility  issues. 

Appendices 

Appendixes  provided  with  the 
Preliminary  Report: 

1.  Statutory  basis  for  the  Task  Force 

2.  Legislative  History  for  the  Task 
Force 

3.  List  of  Task  Force  Members 

4.  Sequential  List  of  All 
Recommendations 

5.  Model  Public  Housing  Lease, 
drafted  by  the  Council  of  Large  Public 
Housing  Authorities  (based  upon  24 
CFR  966.4) 
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Additional  appendixes  to  be  provided 
in  the  Final  Report: 

6.  Assisted  Housins  Model  Lease 

7.  Certificate  and  Voucher  Lease  Rules 

8.  Sample  Public  Housing  Admissions 
and  Occupancy  Policy 

9.  Sample  Public  Housing  Forms 

10.  Sample  Assisted  Housing  Resident 
Selection  Plan 

11.  Sample  Assisted  Housing  Forms 

12.  Task  Force  Working  Papers 

Dated:  August  20, 1993. 

Bonnie  Mibtmn, 

Chair,  Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing. 

Roberta  Acbtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Beg/on  I  (Boston) 

HUD  Field  Office  Addresses  end 
Telephone  Numhers 

Boston  Regional  Office,  Room  375, 
Thomas  P.  O’Neill,  Jr.  Federal  Bldg., 
Causeway  Street,  B^ton,  MA  02222- 
1092,  Telephone  No.  (617)  565-5234 

Field  Offices 

Bangor  Office,  First  Floor,  Casco 
Northern  Bank  Building,  23  Main 
Street,  Bangor,  ME  04401-6394, 
Telephone  No.  (207)  945-0467 
Burlington  Office,  Room  244,  Federal 
Building,  11  Elmwood  Ave.,  P.O.  Box 
879,  Burlington,  VT  05402-0879, 
Telephone  No.  (802)  951-6290 
Hartford  Office,  First  Floor,  330  Main 
Street,  Hartford,  Connecticut  06106- 
1860,  Telephone  No.  (203)  240-4523 
Manchester  Office,  Norris  Cotton 
Federal  Building,  275  Chestnut  Street, 
Manchester,  NH  03101-2487, 
Telephone  No.  (603)  666-7681 
Providence  Office.  330  John  O.  Pastore 
Federal  Building  and  U.S.  Post 
Office — Kennedy  Plaza,  Providence. 
RI 02903-1785,  Telephone  No.  (401) 
526-5351 

Region  U  (New  York) 

New  York  Regional  Office.  26  Federal 
Plaza,  New  York,  NY  10278-0068, 
Telephone  No.  (212)  264-6500 

Field  Offices 

Albany  Office,  2  Corporate  Circle, 
Albany.  NY  12203-5121,  Telephone 
No.  (518)  464-4200 
Buffalo  Office,  Fifth  Floor,  Lafayette 
Court,  465  Main  Street,  Buffalo,  NY 
14203-1780,  Telephone  No.  (716) 
846-5755 

Camden  Office,  52nd  Floor,  Hudson 
Building.  800  Hudson  Square, 
Camden.  NJ  08102-1156,  Telephone 
No.  (609)  757-5081 
Newark  Office,  Military  Park  Building, 
60  Park  Place,  Newark,  NJ  07102- 
5504,  Telephone  No.  (201)  877-1662 


Region  HI  (Philadelphia) 

Philadelphia  Regional  Office.  Liberty 
Sqtiare  Building,  105  South  Seventh 
Street.  Philadelphia,  PA  19106-3392, 
Telephone  No.  (215)  597-2560 

Field  Offices 

Baltimore  Office,  Third  Floor,  The 
Equitable  Building.  10  North  Calvert 
Street,  Baltimore.  21202-1865, 
Telephone  No.  (301)  962-2520 
Charleston  Office.  Suite  708, 405 
Capitol  Street,  Charleston,  WV  25301- 
1795,  Telephone  No.  (304)  347-7000 
Pittsbuigh  Office,  412  Old  Post  Office 
Courthouse,  7th  Avenue  and  Grant 
Street,  Pittsburgh,  PA  15219-1906, 
Telephone  No.  (412)  644-6428 
Richmond  Office,  The  3600  Centre, 

3600  West  Broad  Street,  P.O.  Box 
90331,  Richmond.  VA  23230-0331, 
Telephone  No.  (804)  278-4507 
Washington,  DC  Office,  820  First  Street, 
NE,  Washington.  DC  20002-4205, 
Telephone  No.  (202)  275-9200 
Wilmington  Office,  Suite  850,  824 
Market  Street,  Wilmington.  DE 
19801-3016,  Telephone  No.  (302) 
573-6300 

Region  IV  (Atlanta) 

Atlanta  Regional  Office,  Richard  B. 
Russell  Federal  Bldg.,  75  Spring 
Street.  SW,  Atlanta.  GA  30303-3388, 
Telephone  No.  (404)  331-5136 

Field  Offices 

Birmingham  Office,  Suite  300,  Beacon 
Ridge  Tower,  600  Beacon  Parkway, 
West,  Birmingham,  AL  35209-3144, 
Telephone  No.  (205)  290-7617 
Caribbean  Office.  New  San  Juan  Office 
Building,  159  Carlos  Chardon 
Avenue,  San  Juan,  PR  00918-1804, 
Telephone  No.  (809)  766-6121 
Columnia  Office,  Strom  Thurmond 
Federal  Building.  1835-45  Assembly 
Street.  Columbia,  SC  29201-2480, 
Telephone  No.  (803)  765-5592 
Coral  Gables  Office,  Gables  1  Tower, 
1320  South  Dixie  Highway.  Coral 
Gables,  FL  33146-2911,  Telephone 
No.  (305)  662-4500 

Greensboro  Office,  Koger  Building,  2306 
West  Meadowview  Road,  Greensboro, 
NC  27407-3707.  Telephone  No.  (919) 
547-4001 

Jackson  Office,  Suite  910,  Doctor  A.  H. 
MoCk>y  Federal  Bldg.,  100  West 
Capitol  Street,  Jackson,  MS  39269- 
1096,  Telephone  No.  (601)  965-5308 
Jacksonville  Office.  Suite  2200, 
Southern  Bell  Tower,  301  West  Bay 
Street,  Jacksonville,  1^  32202-5121, 
Telephone  No.  (904)  232-2626 
Knoxville  Office,  Third  Floor,  John  J. 
Duncan  Federal  Bldg.,  710  Lixxist 
Street.  Knoxville,  TN  37902-2526, 
Telephone  No.  (615)  545—4384 


Louisville  Office,  601  West  Broadway, 
P.O.  Box  1044,  Louisville,  KY  40201- 
1044,  Telrahone  No.  (502)  582-5251 
Memphis  Office,  Suite  1200,  One 
Memphis  Place,  200  Jefferson  Avenue. 
Memphis.  TN  38103-2335,  Telephone 
No.  (901)  544-3367 
Nashville  Office,  Suite  200, 251 
Cumberland  Bend  Drive,  Nashville. 

TN  37228-1803,  Telephone  No.  (615) 
736-5213 

Orlando  Office,  Suite  270,  Langley 
Building,  3751  Ma^ire  Boulevard, 
Orlando,  FL,  Telephone  No.  (407) 
648-6441 

Tampa  Office,  Suite  700,  Timberlake 
Federal  Bldg.  Annex.  501  East  Polk 
Street,  Tampa,  FL  33602-3945, 
Telephone  No.  (813)  228-2501 

Region  V  (Chicago) 

Chicago  Regional  Office.  Ralph  Metcalfe 
Federal  Bldg.,  77  West  Jacluon 
Boulevard,  Cfficago,  IL  60604-3507, 
Telephone  No.  (312)  353-5680 

Field  Offices 

Qncinnati  Office,  Room  9002,  Federal 
Office  Building,  550  Main  Street, 
Cincinnati,  OH  45202-3253, 
Telephone  No.  (513)  684-2884 
Cleveland  Office,  Room  420,  One 
Playhouse  Square,  1375  Euclid 
Avenue,  Cleveland,  OH  44114-1670, 
Telephone  No.  (216)  522—4058 
Columbus  Office,  200  North  High  Street, 
Columbia.  OH  43215-2499, 

Telephone  No.  (614)  469-5737 
Detroit  Office,  Patrick  V.  McNamara 
Federal  Bldg.,  477  Michigan  Avenue, 
Detroit.  MI  48226-2592,  Telephone 
No.  (313)  226-7900 
Flint  Office,  Room  200, 605  North 
Saginaw  Street.  Flint,  MI  48502-1953, 
Telephone  No.  (313)  766-5112 
Grand  Rapids  Office,  2922  Fuller 
Avenue,  NE,  Grand  Rapids,  Ml 
49505-3499,Telephone  No.  (616) 
456-2100 

Indianapolis  Office,  151  North  Delaware 
Street,  Indianapolis,  IN  46204-2526, 
Telephone  No.  (317)  226-6303 
Milwaukee  Office,  Suite  1380,  Henry  S. 
Reuss  Federal  Plaza,  310  West 
Wisconsin  Avenue,  Milwaukee,  W1 
53203-2289,  Telephone  No.  (414) 
297-3214 

Minneapolis-St  Paul  Office,  220  Second 
Street,  South,  Minneapolis,  MN 
55401-2195,  Telephone  No.  (612) 
370-3000 

Springfield  Office,  Suite  206, 509  West 
Capitol  Street,  Springfield,  IL  62704- 
1906,  Telephone  No.  (217)  492-4085 

Region  VI  (Fort  Worth) 

Fort  Worth  Regional  Office,  1600 
Throckmorton.  Post  Office  Box  2905, 
Fort  Worth,  TX  76113-2905, 
Telephone  No.  (817)  885-5401 
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Field  Offices 

Albuquerque  Office,  625  Truman  Street, 
NE,  Albuquerque.  NM  87110-6443, 
Telephone  No.  (505)  262-6463 

Dallas  Office,  Room  860,  525  Griffin 
Street,  Dallas,  TX  75202-5007, 
Telephone  No.  (214)  767-8359 

Houston  Office,  Suite  200,  Norfolk 
Tower.  2211  Norfolk.  Houston,  TX 
77098-4096,  Telephone  No.  (713) 
653-3274 

Little  Rock  Office,  Suite  200,  Lafayette 
Building,  523  Louisiana  Street,  Little 
Rock,  AR  72201-3707,  Telephone  No. 
(501) 324-5931 

Lubbo^  Office,  Federal  Office  Building, 
1205  Texas  Avenue,  Lubbock,  TX 
79401-4093,  Telephone  No.  (806) 
743-7265 

New  Orleans  Office,  Fisk  Federal 
Building,  1661  Canal  Street,  New 
Orleans,  LA  70112-2887,  Telephone 
No.  (504)  589-7200 

Oklahoma  City  Office,  Murrah  Federal 
Building,  200  N.W.  Fifth  Street, 

Okleihoma  City,  OK  73102-3202, 
Telephone  No.  (405)  231-4181 

San  Antonio  Office,  Washington  Square, 
800  Dolorosa,  San  Antonio,  TX 
78207-^563,  Telephone  No.  (512) 
229-6800 

Shreveport  Office,  Joe  D.  Waggoner 
Federal  Bldg.,  500  Fannin  Street, 
Shreveport,  LA  71101-3077, 
Telephone  No.  (318)  226-5385 

Tulsa  Office,  Suite  110,  Boston  Place, 
1516  South  Boston  Street,  Tulsa,  OK 
74119-4032,  Telephone  No.  (918) 
581-7435 

Region  VII  (Kansas  City) 

Kansas  City  Regional  Office,  Room  200, 
Gateway  Tower  II,  400  State  Avenue, 
Kansas  City,  KS  66101-2406, 
Telephone  No.  (913)  236-2162 

Field  Offices 

Des  Moines  Office,  Room  239,  Federal 
Building,  210  Walnut  Street,  Des 
Moines,  lA  50309-2155,  Telephone 
No.  (515)  284-4512 

Omaha  Office,  Executive  Tower  Centre, 
10909  Mill  Valley  Road,  Omaha,  NE 
68154-3955,  Telephone  No.  (402) 
492-3101 

St.  Louis  Office,  Third  Floor,  Robert  A. 
Young  Federal  Bldg.,  1222  Spruce 
Street,  St.  Louis,  MO  63101-2836, 
Telephone  No.  (314)  539-6560 

Region  VIII  (Denver) 

Denver  Regional  Office,  Executive 
Tower  Building,  1405  Curtis  Street, 
Denver,  CO  80202-2349,  Telephone 
No.  (303)  844-4513 

Field  Offices 

Casper  Office,  4225  Federal  Office 
Building,  100  East  B  Street,  P.O.  Box 


120,  Casper.  WY  82602-1918, 
Telephone  No.  (307)  261-5252 
Fargo  Office,  Federal  Building,  653  2nd 
Avenue  North,  P.O.  Box  2483,  Fargo. 
ND  58108-2483,  Telephone  No.  (701) 
239-5136 

Helena  Office,  Room  340,  Federal  Office 
Bldg.  Drawer  10095,  301  S.  Park, 
Helena,  MT  59626-0095,  Telephone 
No.  (406)  449-5205 
Salt  lAe  City  Office,  Suite  550,  257 
Tower,  257  East,  200  South.  Salt  Lake 
aty,  UT  84111-2048,  Telephone  No. 
(801) 524-5379 

Sioux  Falls  Office.  Suite  116,  "300” 
Building,  300  N.  Dakota  Avenue, 

Sioux  Falls.  SD  57102-0311, 
Telephone  No.  (605)  330-4223 

Region  DC  (San  Francisco) 

San  Francisco  Regional  Office,  Phillip 
Burton  Federal  Bldg,  and  U.S. 
Courthouse,  450  Golden  Gate  Avenue, 
P.O.  Box  36003,  San  Francisco,  CA 
94102-3448,  Telephone  No.  (415) 
556-4752 

Field  Offices 

Fresno  Office,  Suite  138, 1630  E.  Shaw 
Avenue,  Fresno,  CA  93710-8193, 
Telephone  No.  (209)  487-5033 
Honolulu  Office,  Suite  500,  Seven 
Waterfront  Plaza,  500  Ala  Moana 
Boulevard,  Honolulu,  HI  96813-4918, 
Telephone  No.  (808)  541-1323 
Las  Vegas  Office,  Suite  205, 1500  E. 
Tropicana  Avenue,  Las  Vegas,  NV 
89119-6516,  Telephone  No.  (702) 
388-6500 

Los  Angeles  Office,  1615  W.  Olympic 
Boulevard,  Los  Angeles,  CA  90015- 
3801,  Telephone  No.  (213)  251-7122 
Phoenix  Office,  Suite  1600,  2  Arizona 
Center,  400  North  Fifth  Street, 
Phoenix,  AZ  85004-2361,  Telephone 
No.  (602)  379-4434. 

Reno  Office.  Suite  114, 1575  Delucchi 
Lane.  Reno,  NV  89502-6581, 
Telephone  No.  (702)  784-5356 
Sacramento  Office,  Suite  200,  777  12th 
Street,  Sacramento,  CA  95814-1997, 
Telephone  No.  (916)  551-1351 
San  Diego  Office.  Suite  300,  Mission 
City  Corporate  Center,  2365  Northside 
Drive,  San  Diego,  CA  92108-2712, 
Telephone  No.  (619)  557-5310 
Santa  Ana  Office.  Box  12850,  34  Civic 
Center  Plaza,  Santa  Ana,  CA  92712- 
2850,  Telephone  No.  (714)  836-2451 
Tucson  Office,  Suite  700,  Security 
Pacific  Bank  Plaza,  33  North  Stone 
Avenue,  Tucson,  AZ  85701-1467, 
Telephone  No.  (602)  670-6237 

Region  X  (Seattle) 

Seattle  R^ional  Office.  Suite  200, 
Seattle  Federal  Office  Bldg,  909  1st 
Avenue,  Seattle.  WA  98104-1000, 
Telephone  No.  (206)  220-5101 


Field  Offices 

Anchorage  Office.  Federal  Bldg — U.S. 
Courthouse,  222  West  8th  Avenue 
#64,  Anchorage.  AK  99513-7537, 
Telephone  No.  (907)  271-4170 
Boise  Office.  Suite  220,  Plaza  IV,  800 
Park  Bouleva^,  Boise,  ID  83712- 
7743,  Telephone  No.  (208)  334-1990 
Portland  Office,  520  Southwest  Sixth 
Avenue,  Portland,  OR  97204-1596, 
Telephone  No.  (503)  326-2561 
Spokane  Office,  Eighth  Floor  East.  Farm 
Credit  Bank  Building,  West  601  First 
Avenue.  Spokane,  WA  99204-0317, 
Telephone  No.  (509)  353-2510 
Telephone  numbers  listed  are  not  toll 
free.  February  1993. 

[FR  Doc.  93-20833  Piled  8-30-93;  8:45  am] 
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Office  of  the  Regional  Administrator 
Regional  Housing  Commissioner 

[Docket  No.  I>-S3-1031;  FR-3526-0-01] 

Acting  Regional  Administrator,  Region 
iV  (Atlanta)  Designation 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

ACTION:  Designation. 

SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Regional  Administrator  for  Region  IV. 
EFFECTIVE  DATE:  May  18.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Lipthrott,  Director, 
Management  Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office. 
Department  of  Housing  and  Urban 
Development,  room  634,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  SW.,  Atlanta.  Georgia  30303- 
3388, 404-331-5199. 

Designation  of  Acting  Regional 
Administrator  for  Region  IV 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional  Administrator 
during  the  absence  of,  or  vacancy  in  the 
position  of,  the  Regional  Administrator, 
with  all  the  powem,  functions,  and 
duties  redelegated  or  assigned  to  the 
Regional  Administrator:  Provided,  That 
no  official  is  authorized  to  serve  as 
Acting  Regional  Administrator  unless 
all  other  employees  whose  names  or 
titles  precede  his/hers  in  this 
designation  are  unable  to  serve  by 
reason  of  absence: 

1.  Deputy  Regional  Administrator 

2.  Director.  Operational  Support 

3.  Director,  Office  of  Housing 

4.  Director.  Office  of  Administration 

5.  Director,  Office  of  Public  Housing 

6.  Director,  Office  of  Community 
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6.  Director,  Office  of  Community 

7.  R^muS  CounMl 

8.  Director,  Office  of  Pair  Housing  and 
Equal  Opportunity 

9.  Gewgia  Program  Comdinator 
This  designation  supersedes  the 

designaticm  efiective  July  14, 1091,  (56 
FR  36063,  hily  30. 1991). 

(Delegathm  of  Authority  by  the  Secretary 
effective  May  4, 1962,  (27  PR  4319,  May  4. 
1962);  Dept  Interim  Order  II  (31  FR  BIS. 
January  21, 1966). 

This  designation  shall  be  eflective  as 
of  May  18. 1993. 
lamas  D.  Long, 

Acting  Regional  Administrator-Regional 
Housing  Conunissionee,  Region  IV  (Atlanta). 
[FR  Doc  93-21141  Filed  6-30-93;  6:45  am] 
sauNQ  coos  4tie-et-M 


Office  of  Ifw  Secretary 

(Doehsi  No.  0-«»-102f;  FR-a527-O-011 

Delegation  cl  Authority  for  the 
Youthbuild  Program 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  This  notice  delates  to  the 
Assistant  Secretary  for  Community 
Plarming  and  Development  the 
Secretary’s  power  and  authority  with 
respect  to  t^  Youthbuild  Program, 
subject  to  certain  specified  exceptions. 
EFFECTIVE  DATE:  August  24. 1993. 

FOR  FURTHER  WFOOMATION  CONTACT: 
Michael ).  McMahon,  Office  of 
Economic  Development,  Department  of 
Housing  and  Urbm  Developnoent,  451 
Seventh  Street,  SW.,  Waahi^on,  DC 
20410,  telephone  (202)  708-2035,  TDD 
(202)  708-2565.  (These  are  not  toll-free 
numbers.). 

SUPPLEMENTARY  INFORMATION:  The 
Youthbuild  Program  is  a  new  program 
authorized  by  title  IV,  subtitle  D,  of  the 
National  Affordable  Housing  Act 
("NAHA”)  (42  U.S.Q  1437aaa  note  et 
seq.),  as  added  by  section  164  of  the 
Housing  and  Community  Development 
Act  of  1992  (42  U.S.C.  12899).  The 
ptupose  of  the  Youthbuild  Program  is  to 
expand  the  supply  of  afibrdable  housing 
for  homeless  and  low-  and  very  low- 
income  persons  by  providing  grants  for 
program  design  and  implementation 
grants  for  cair^g  out  Youthbtiild 
programs  and  to  provide  economically 
disadvantaged  young  adults  with 
opportunitiee  to  obtain  an  education, 
employment  dulls  and  meaningful  on¬ 
site  construction  experiences  as  a 
service  to  their  communities.  HUD 


awards  grants  on  a  competitive  basis  to 
eligible  applicants  (public  and  private 
nonprofit  organizations)  for  the 
plaiming  an^or  implementation  of 
eligible  Youthbuild  programs. 

This  notice  delegates  all  the  power 
and  authority  of  the  Secretary  of 
Housing  and  Urban  Development  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  for  the 
Youthbuild  Program,  except  for  the 
powOT  to  sue  and  be  sued.  The  authority 
delegated  to  the  Assistant  Secretary, 
except  for  the  authority  to  issue  or 
waive  rules  and  regulations,  may  be 
redelegated  to  employees  of  the 
Department. 

Therefore,  the  Secretary  of  Housing 
and  Urban  Development  delegates  tim 
following: 

Section  A:  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  ffie  Assistant 
Secretary  for  Community  Planning  and 
Development  all  the  power  and 
authority  of  the  Secretary  with  respect 
to  the  Youthbuild  Program  authority 
under  title  IV.  subtitle  D,  of  the  National 
Afibrdable  Housing  Act  ("NAHA")  (42 
U.S.C  1437aa8  note  et  seq.),  as  added  by 
section  164  of  the  Housing  and 
Community  Development  Act  of  1992 
(42  U.S.C  12899). 

Section  B:  Authority  Excepted 

The  authority  delegated  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  does  not 
include  the  power  and  authority  to  sue 
and  be  sued. 

Section  C:  Authority  to  Redelegate 

The  Assistant  Secretary  for 
(Community  Planning  and  Development 
may  redelegate  to  employees  of  the 
Department  any  of  the  power  and 
authority  delegated  under  Section  A, 
except  the  authority  to  issue  or  waive 
rules  and  regulations. 

Authority:  Title  IV,  subtitle  D,  of  the 
National  Affordable  Housing  Act  (42  U.S.Q 
1437aaa  note  et  seq.),  as  added  by  section  164 
of  the  Housing  and  Community  Development 
Act  of  1992  (42  U.S.C  12899);  section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  353S(d)). 

Dated:  August  24. 1993. 

Henry  G.  Cisneros, 

Secretoiy  of  Housing  and  Urban 
Development. 

[FR  Doc.  93-21145  Filed  8-30-93;  8:45  am] 
BIUMO  CODE  4ai»-32-M 


(Dociwt  No.  D-93-1030:  FR-3554-O-01] 

Delegation  of  Authority  from  the 
Secretary  of  Housing  and  Urban 
Development  to  the  As^tant 
Secretary  for  Housing— Federal 
Housing  Commissioner  to  serve  on  the 
Federal  Housing  Finance  Board. 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  Delegation  of 
Authority  from  the  Sectary  of  Housing 
and  Urbw  Development  to  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  to  serve  on  the  Federal 
Housing  Finance  Board. 

SUMMARY:  This  notice  provides  that  on 
May  25, 1993,  the  Secretary  of  Housing 
and  Urban  Development  ("Secretary”) 
delegated  to  the  A^istant  Secretary  for 
Housing — ^Federal  Housing 
Commissioner  all  of  the  Secretary’s 
functions,  powers,  and  duties  as 
director  of  the  Federal  Housing  Finance 
Board. 

EFFECTIVE  DATE:  May  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Markison,  Assistant  (Oneral 
Counsel  for  Administrative  Law. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-3137.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Section 
2A(b)(l)(A)  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C  1422a(d)(2))  as 
amended  by  Section  702(a)  of  Title  VQ 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
("FIRREA"),  provides  that  the  Secretary 
of  Housing  and  Urban  Development 
shall  serve  as  a  director  of  the  Federal 
Housing  Finance  Board.  Pursuant  to 
section  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act, 

42  U.S.C  3535(d),  the  Secretary  may 
"delegate  any  of  his  functions,  powers 
and  duties  to  such  officers  and 
employees  as  he  may  designate."  On 
May  25, 1993,  the  Secretary  delegated  to 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  all  of 
the  Secretary’s  functions,  powers  and 
duties  as  a  director  of  the  Federal 
Housing  Finance  Board. 

The  Secretary  delegated  as  follows: 

Section  A.  Delegation  of  Authority 

The  Secretary  of  Housing  and  Urban 
Development  hereby  delegates  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  all  of 
the  Secretary’s  functions,  powers  and 
duties  as  a  director  of  the  Federal 
Housing  Finance  Board,  imder  section 
2A(b)(l)(A)  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C  1422a(dK2))  as 
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amended  by  section  702(a)  of  Title  VII 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1980 
(“FIRREA”). 

Section  B.  No  Further  Bedelegation  of 
Authority 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  may  not 
redelegate  the  authority  delegated  in 
Section  A  to  any  other  official  or 
employee  of  the  Department  of  Housing 
and  Urban  Development. 

Section  C.  Delegations  of  Authority 
Superseded 

This  Delegation  of  Authority 
supersedes  dl  delegations  of  authority 
concerning  this  function  prior  to  May 
25, 1993,  including  the  delegation  of 
authority  dated  November  2, 1992. 

Authority:  Sec.  2A(b)(l)(A),  Federal  Home 
Loan  Bank  Act  (12  U.S.C.  1422a(d)(2));  sec. 
7(d),  Department  of  Housing  and  Urlran 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  June  17, 1993. 

Henry  G.  Cisneros, 

Secretary  of  Housing  and  Urban 
Development. 

[FR  Doc.  93-21142  Filed  8-30-93;  8:45  am] 
BU.UN6  CODE  4ai»-3a-M 


[Docket  No.  D-93-1027;  FR-3578-D-01] 

Doiagation  of  Authority  for  Multifamily 
Mortgage  Credit  Demonatrationa 

AGENCY:  Office  of  the  Secretary,  HUD.  . 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  This  notice  delegates  to  the 
Assistant  Secretary  for  Hotising — 
Federd  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner  the  Secretary’s  power 
and  authority  imder  Section  542  of  the 
Housing  and  Community  Development 
Act  of  1992,  entitled  Midtifamily 
Mortgage  Credit  Demonstrations. 
EFFECTIVE  DATE:  August  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Franklin,  Director,  Policies 
and  Procedures  Division,  Office  of 
Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development,  room  6142, 

451  7th  Street,  SW.,  Washington,  DC 
20410,  (202)  708-2556:  TDD  (202)  708- 
4594  (these  are  not  toll-firee  numbers). 
SUPPLEMENTARY  INFORMATION:  This 
notice  delegates  all  power  and  authority 
of  the  Secretary  under  section  542  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  October 
28,  ^992)  entitled  Multifamily  Mortgage 
Credit  Demonstrations,  to  the  Assistant 


Secretary  for  Housing — Federd  Housing 
Commissioner  and  the  Generd  Deputy 
Assistant  Secretary  for  Housing — 

Deputy  Federal  Housing  Commissioner, 
except  for  the  power  to  sue  and  be  sued. 
Under  section  542,  the  Secretary  shall 
enter  into  partnerships  or  other 
contractual  arrangements  induding 
reinsurance  and  risk-sharing  agreements 
with  State  or  local  housing  finance 
agencies,  the  Federal  Housing  Finance 
Board,  the  Federal  National  Mortgage 
Assodation,  the  Federal  Home  Loan 
Mortgage  Corporation,  and  other 
qualifi^  finandal  institutions  to  insure 
multifamily  mortgage  loans. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  ffie  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
all  the  power  and  authority  of  the 
Secretary  with  respect  to  section  542  of 
the  Housing  and  Commimity 
Development  Act  of  1992  (Pub.  L.  102- 
550,  Odober  28, 1992)  entitled 
Multifamily  Mortgage  Credit 
Demonstrations. 

Section  B.  Authority  Excepted 

The  authority  delegated  to  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing — ^Deputy  Federal  Housing 
Commissioner  under  Section  A  does  not 
include  the  power  to  sue  and  be  sued. 

Authority:  Section  542  of  the  Housing  and 
Community  Development  Act  of  1992  (Pub. 

L.  102-550,  October  28, 1992);  Sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

Dated:  August  17, 1993. 

Henry  G.  Cienaroe, 

Secretary  of  Housing  and  Urban 
Development. 

(FR  Doc.  93-21144  Filed  8-30-93;  8:45  am] 
MUINQ  CODE  421»-a2-M 


[Dociwt  No.  D-93-1028:  FR-3577-0-G1] 

Delegation  of  Concurrent  Authority  to 
the  Deputy  Secretary 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
concurrent  authority. 

SUMMARY:  The  Secretary  of  Housing  and 
Urban  Development  is  delegating  to  the 
Deputy  Secretary  of  Housing  and  Urban 
Development,  Terrence  R.  Duvemay,  all 
power  and  authority  vested  in  or 
delegated  or  assigned  to  the  Secretary  of 


housing  and  Urban  Development,  to  be 
exercised  concurrently  with  the 
Secretary,  with  the  exception  of  the 
power  to  sue  and  be  sued. 

EFFECTIVE  DATE:  August  20, 1993. 

FOR  FURTHER  ^FORMATION  CONTACT: 

Carole  W.  Wilson,  Associate  General 
Counsel  for  Administrative  Law  and 
Equal  Opportunity.  Office  of  General 
Counsel,  Department  of  Housing  6md 
Urban  Development,  room  10244, 451 
7th  Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  708-2203.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Under 
section  7(d)  of  the  Department  of 
Housing  and  Urban  Envelopment  Act. 

42  U.S.C.  3535(d),  the  Secretary  of 
Housing  and  Urban  Development  may 
delegate  any  of  the  Secreta^’s 
functions,  powers  and  duties  to  such 
officers  and  employees  of  the 
Department  as  the  Secretary  may 
designate,  and  may  authorize  successive 
redelegations  of  such  functions,  powers 
and  duties  as  determined  to  be 
necessary  or  appropriate.  In  the 
delegation  of  authority  issued  today,  the 
Secretary  is  delegating  to  the  Deputy 
Secretary  of  Housing  and  Urban 
Development,  Terrence  R.  Duvemay,  all 
power  and  authority  vested  in  or 
delegated  or  assigned  to  the  Secretary, 
to  be  exercised  concurrently  with  the 
Secretary,  with  the  exception  of  the 
power  to  sue  and  be  sued. 

Accordingly,  the  Secretary  delegates 
as  follows; 

Section  A.  Authority  Delegated 

The  Deputy  Secretary  of  Housing  and 
Urban  Development.  Terrence  R. 
Duvemay.  is  hereby  authorized  to 
exercise  all  the  power  and  authority 
vested  in  or  delegated  or  assigned  to  the 
Secretary  of  Housing  and  Urban 
Development  to  be  exercised 
conourontly  with  the  Secretary. 

Section  B.  Authority  Excepted 

There  is  excepted  from  the  authority 
delegated  under  Section  A  the  authority 
to  sue  and  be  sued. 

Section  C.  Delegation  of  Concurrent 
Authority  Superseded 

'The  Delegation  of  Concurrent 
Authority  to  then  Deputy  Secretary  of 
Housing  and  Urban  l^velopment, 

Alfred  DelliBovi  published  in  the 
Federal  Register  on  March  6. 1991,  at  56 
FR  9369,  is  hereby  superseded. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3S35(d)). 
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Dated:  August  25, 1993. 

Haory  G.CtaMras, 

Secretory  of  Housjqg  and  (Aten 
Development 

(FR  Doc  93-21143  Filed  9-30-43;  9:45  ami 
MUMU  COM  am-aa-M 


[Doehal  No.  0-a»-1029;  FII-8559-0-01] 

Office  of  the  Menoger,  St  Louie  OMoe 
Region  VN  (St  Louis,  Mieeourl); 
Designation 

AOENCY:  Department  of  Housing  and 
Urban  Development 
ACTION:  Designation  of  order  of 
succession. 


SUMMAirr:  Updated  the  designation  of 
offkials  who  may  serve  Actbag  Manager, 
St  Louis  Office,  Region  VO  Louis, 
Missouri). 

EFFECTIVE  DATE:  July  7, 1993. 

FOR  FURTHER  MFORMATION  contact: 
Thomas  J.  Lawlw,  Director,  Office  of 
Administration,  Kansas  City  Ragitmal 
Office,  Depaitmrat  of  Housing  and 
Urban  Development  400  State  Avoaue, 
Kansas  Qtv,  Kansas  66101-2406.  (This 
is  not  a  toll-firee  number). 
designation:  Each  of  the  offidala 
appointed  to  the  following  poaitiona  is 
dedgnated  to  serve  as  Actog  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  thie  Manager 
with  all  powers,  functions  and  duties 
redelegated  or  assigned  to  the  Manager: 
Provided,  that  no  official  is  authmizi^ 
to  serve  as  Acting  Manager  unless  all 
preceding  officials  listed  before  him/her 
in  this  designation  are  unavailable  to  act 
by  reason  of  abseiu:e,  disability,  or 
vacancy  in  the  position. 

1.  Deputy  Manager 

2.  Director,  Housing  Deveiopmwit 
Division 

3.  Director,  Community  Planning  and 
Developmoit  Division 

4.  Director,  Housing  Managmnent 
Division 

5.  Qiief  Counsel 

6.  Director.  Public  Housing  Division 
This  delegation  supersedes  the 

designation  efiectiye  December  9, 1983, 
(48  ^  55186,  December  9, 1983). 

Authority:  Delegatioo  of  Authority.  27  FR 
4319  (1962):  Section  9(c).  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.Q  3531  note;  and  Interim  Ordo-  n,  31  FR 
915  (1966). 

EhMrCUnfoM. 

Acting  Re ffOualAdtainistmtor  Regional 
Housing  Commissiooer, 

[FR  Doa  93-21139  Filed  9-30-93: 9:45  an} 
■UJNO  COM  ttlS-St-M 


DEPARTMENT  OF  HOUSMQ  A  URBAN 
DEVELOPMENT 

(Doetot  Na  D-63-1032;  FB-3S37-(M)11 

0fflc9  of  tho  RoglonM  Adinini«trator> 
Regional  Houoli^  Cofnini99lon9r, 
Region  V  (Chicago);  Office  of  tha 
Manager,  Clavaland,  OH;  Designation 

AQBICY:  Departmoit  of  Housing  & 
Urban  Development. 

ACTION:  Designation  of  order  of 
simeession. 


SUMMARY:  The  Regirmal  Administrator- 
Regional  Housing  Commissioner  is 
detdgnating  officials  who  may  serve  as 
Actins  ManagM  during  the  absence, 
disabuity,  or  vacancy  in  the  position  of 
the  Manager  in  the  Cleveland  Office. 

EFFECTIVE  DATE:  This  designation  is 
effective  July  1, 1993. 

FOR  FURTHER  S«^>RMATI0N  CONTACT: 

Walter  Ratzki,  Director,  Management 
and  Budget  Division,  Office  of 
Administration,  Chicago  Regional 
Office,  Department  of  Housing  and 
Urban  Development,  77  West  Jackson 
Boulevard,  Qdcago,  Blinois  60604, 
Telephone  312-353-8977.  (This  is  not  a 
toll-firee  number). 

DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Actiiig  Manager 
durL^  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager 
with  all  powers,  functions,  and  duties 
redelegated  or  assigned  to  the  Manager 
imless  all  other  officials  whose  title 
precedes  his  or  hers  in  this  designation 
are  unable  to  act  by  reason  of  al^nce, 
disability  or  vacancy. 

1.  Deputy  Manager 

2.  Director,  Housing  Development 

3.  Director,  Housing  Management 

4.  Director,  Public  Housing 

5.  Chief  Attorney 

6.  Chief.  Loan  Management  Branch 

7.  Chief.  Property  Disposition  Branch 

This  designation  supersedes  the 
designation  published  at  Docket  No.  D- 
87-837,  Federal  Register  Vol.  52,  No. 
73.  dat^  Thursday,  April  16, 1987. 

Authority:  Delegation  of  Authority  by  the 
Secretary  effective  (October  1, 1970, 36  PR 
3389,  Fetmiary  23, 1971. 

Joseph  P.  GsraSs. 

Acting  Regional  Administrator— Regional 
Housing  Commissioner,  Region  No.  5. 

(FR  Doc  93-21139  Filed  9-30-93;  6:45  a.m.) 
MJJNQ  COM  «ns-ot-ai  . 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  No.  D-93-1033;  FR-3S48-D-011 

0fflc9  of  the  Manager,  Oklahoma  City 
Field  Office,  Region  Vt  (Fort  Worth); 
Designation 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

action:  Designation  of  order  of 
succession. 


SUMMARY:  The  Manager  is  desi^ating 
officials  who  may  serve  as  Acting 
Manager  during  ffie  absence,  disability, 
or  vacancy  in  the  position  of  the 
Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  June  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  Vinson,  Director,  Management  and 
Budget  Division,  Office  of 
Administration,  Fort  Wenrth  Regional 
Office,  Departmmit  of  Housing  and 
Urban  Development.  1600 
Throckmorton,  P.O.  Box  2905,  Fort 
Worth.  TX  76113-2905,  Telephone 
(817)  885-5451  (this  is  not  a  toll  free 
number). 

DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Manager:  Provided  that  no  official  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  unavailable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  the  position: 

1.  Deputy  Manager 

2.  Director,  Housing  Management 
Division 

3.  Director,  Housing  Development 
Division 

4.  Director.  Community  Planning  and 
Development  Division 

5.  Director,  Fair  Housing  and  Equal 
Opportunity  Division 

6.  Director,  Public  Housing  Division 

7.  Qiief  Couxisel 

8.  Director,  Indian  Programs  Division 

This  designation  supersedes  the 
designation  effective  February  1, 1991, 
published  in  the  Federal  Register  issue 
of  June  18. 1992  (57  FR  27263). 

Authority:  Delegation  of  Authority  by  the 
Secretary  of  Housing  and  Urban 


Federal  Register  /  Vol.  58.  No.  167  /  Tuesday,  August  31,  1993  /  Notices 


45913 


Development,  effective  October  1, 1970;  36 
FR  3389.  February  23. 1971. 

Edwin  L  Gardner, 

Manager,  Oklahoma  Gty  Office. 

Walter  G.  Sevier, 

Acting  Regional  Administrator— Regional 
Housing  ^mmissioner,  Region  VI  (Fort 
Worth;. 

(FR  Doc.  93-21140  Piled  8-30-93;  8:45  am] 
HLUNO  CODE  4210-ei-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-054-4333-02:  GP3-481] 

Notice  of  Availability  For  a  Wild  and 
Scenic  River  Management  Plan, 
PrinevUie,  OR 

August  20, 1993. 

agency:  Bureau  of  Land  Management, 
Interior,  Prineville  District. 

ACTION:  Correction. 

SUMMARY:  In  Federal  Registmr  Notice 
appearing  on  pt^e  32361  of  Volume  58. 
No.  109,  Jime  9. 1993,  the  boundary 
description  under  T.  15  S.,  R.  21  E..  is 
corrected  to  omit  section  32.  The 
corrected  version  reads  "Portions  of 
sections  5,  8,  9, 16. 17,  20.  and  21. 

Donald  L.  Sauth, 

Acting  District  Manager. 

(FR  Doc.  93-21071  Filed  8-30-93;  8:45  am] 
BiLUNQ  CODE  43tO-33-M 

[NV-060-4191-G3] 

Intent  to  Prepare  an  Environmental 
Impact  Statement  and  Notice  of 
Scoping  Period  and  Public  Meetings 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  a 
major  modification  to  an  existing 
mining  Plan  of  Operations  for  the 
Smoky  Valley  Common  Operation 
owned  by  the  Round  Mmmtain  Gold 
Corporation.  Nye  County.  Nevada;  and 
notice  of  scoping  period  and  public 
meetings. 

SUMMARY:  Piusuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  amended,  and  to 
43  C7R  Part  3809,  the  Bureau  of  Land 
Management  (BL^  will  be  directing  the 
preparation  of  an  ^vironmental  Impact 
Statement  (EIS)  for  the  proposed 
'  development  of  a  new  Mill  Facility  and 
Tailings  Dam  in  Nye  County,  Navada. 
This  1^  will  be  prepared  by  ccmtract 
and  funded  by  the  proponenL  Round 
Mountain  Gold  Corporation.  The  BLM 


invites  comments  and  suggestions  on 
the  scope  of  the  analysis. 

DATES:  Scoping  meetings  will  be  held  on 
November  9, 1993,  bom  7-9  p.m.  at  the 
Round  Mountain  Jr./Sr.  High  School 
Gym  in  Hadley,  Nevada:  and  on 
November  10, 1993,  bom  7-9  p.m.  at 
the  Airport  Plaza  Hotel.  1981  Terminal 
Way,  in  Reno,  Nevada.  The  purposes  of 
these  meetings  are  to  identify  issues  to 
be  addressed  in  the  EIS.  and  to 
encourage  public  participation  in  the 
NEPA  process.  Representatives  of  the 
BLM  and  Round  Mountain  Gold 
Corporation  will  be  summarizing  the 
Plan  of  Operations  Amendment  (POA) 
and  the  anticipated  environmental 
impacts  resulting  bom  the  project  and 
will  be  accepting  comments  bom  the 
audience.  Additional  briefing  meetings 
will  be  held  as  appropriate.  Written 
comments  on  the  POA  and  the  scope  of 
the  EIS  will  be  accepted  until  December 
31, 1993.  A  draft  EIS  is  expected  to  be 
completed  by  July  of  1994,  at  which 
time  the  dociunent  will  be  made 
available  for  public  review  and 
comment. 

ADDRESSES:  Scoping  comments  may  be 
sent  to:  BLM,  Battle  Mountain  District 
Manager,  P.O.  Box  1420,  Battle 
Mountain,  NV  89820,  ATTN: 

Christopher  J.  Stubbs,  Roimd  Mountain 
EIS  Project  Manager. 

FOR  FURTHER  INFORMATION  CONTACT: 

BLM,  Christopher  J.  Stubbs,  P.O.  Box 
1420,  Battle  Moimtain,  NV  89820,  (702) 
635-4000. 

SUPPLEMENTARY  INFORMATION:  Round 
Mountain  Gold  Corporation  of  Nye 
County,  Nevada,  has  submitted  to  the 
Battle  Mountain  District  Office  of  the 
U.S.  Department  of  the  Interior,  Bureau 
of  Land  Management  (BLM),  a  Plan  of 
Operations  Amendment  (POA).  The 
POA  describes  the  proposed  addition  of 
a  Mill  Facility  and  Tailings  Dam, 
including  the  resultant  redamation 
plan,  to  the  existing  Round  Mountain 
Gold  Corporation’s  mining  operations  in 
Nye  County.  The  presently  approved 
operating  plan  consists  of  an  open  pit 
mine;  overburden  rock  and  leach 
residue  piles;  reusable  asphalt-lined 
leach  pads:  active  and  inactive 
dedicated  (single  use)  leach  pads; 
solution  ponds;  processing  or 
adsorption/desorption  and  refinery 
(ADR)  plants;  and  ancillary  facilities. 
The  areal  extent  of  the  currently 
permitted  land  consists  of  3,659  acres  of 
BLM  land;  555  acres  of  USFS  land;  and 
593  acres  of  patented  land;  for  a  total  of 
4,807  acres.  This  proposed  Plan  of 
Operations  Amendment  would  add 
approximately  587  acres  of  new 
disturbance  of  BLM  land  during  the  12 


year  life  of  the  project.  This  amendment 
proposes  the  following: 

1.  Construction  of  a  gold  mill  to 
process  up  to  11,000  tons  of  unoxidized 
ore  per  day. 

2.  Construction  of  a  new  primary 
crusher  rated  at  11,000  tons  per  8-hour 
day. 

3.  Construction  of  a  tailings 
impoundment  that  will  ultimately 
accommodate  approximately  50  million 
tons  of  material  and  cover  454  acres. 

4.  Construction  of  an  ore  stockpile  for 
the  mill  feed. 

5.  On-site  construction  of 
approximately  2  miles  of  powerUnes  to 
accommodate  power  distribution 
requirements. 

6.  Installation  of  a  cyanide  destructicm 
system  to  maintain  non-toxic  levels  of 
weak  acid  dissociable  (WAD)  cyanide  in 
the  tailings  impoundment. 

7.  Construction  of  an  8.500-foot  long 
tailings  delivery  pipeline  for  the 
bansport  of  tailings  bom  the  mill  to  the 
impoimdment. 

8.  Construction  of  an  8,500-foot  long 
reclaim  water  pipeline  to  return  water 
bom  the  impoundment  to  the  mill. 

9.  Installation  of  a  500-foot  long 
pipeline  to  supply  firesh  water  to  the 
mill. 

10.  Construction  of  a  septic  system  to 
support  the  mill. 

The  EIS  will  address  the  issues  of 
geology,  soils,  vegetation,  wildlife, 
grazing  management,  air  quality,  visual 
resources,  cultural  resources,' 
paleontological  resources,  land  use, 
recreation,  water  resources,  wilderness, 
social  and  economic  values, 
transportation,  post-mining  pit  water 
quality,  and  the  disposal  of  rinsed, 
spent  leach  material. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM’s  decision  on  the  POA  are  invited 
to  participate  in  the  scoping  process. 
The  Authorized  Officer  will  respond  to 
public  input  and  comment  as  part  of  the 
final  EIS. 

Dated:  August  24, 1993. 

James  D.  Currivan, 

District  Mana^r. 

[FR  Doc  93-21147  Filed  8-3G-93;  8:45  am) 

BI  LUNG  CODE  4310-HC-ll 

[CO-01 0-03-4320-01] 

Craig  Colorado  Advisory  Council ' 
Meeting 

Time  and  Date:  10  a.m.,  September  20, 
1993. 

Place:  Craig  District  Office,  455  Emerson 
Street,  Craig,  Colorado  81625. 

Status:  to  public;  interested  persons 

may  make  oral  statements  between  10  un. 
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•nd  11  •.m.,  or  may  file  written  atatements. 
Summary  minutea  of  the  meeting  will  be 
maintained  in  the  Craig  Diahict  Office. 
Matten  to  be  Cktnsidend: 

1.  Preaentatlona/Response 

2.  Reaouroe  Area  Project  Report 

3.  AMP  Dlacuaaion 

4.  Diacuaa  Maintenance  Improvement  Form 

5.  Rangeland  Reform  ‘04 

Contact  Penon  for  More  Information:  Jim 
Anderaen,  Craig  EHatrlct  0£Bm,  455  Emerson 
Street,  Craig.  Colorado  81625-1129.  Phone; 
(303)  824-6261. 

Dated;  August  20, 1093. 

Rabart  W.  SchnMdar, 

Associate  District  Manager. 

(FR  Doc.  93-21148  Filed  8-30-93;  8:45  am] 
MUJNa  COOC  4Bie^JS-4l 


(NV-040-4210-03;  N-67067) 

Realty  Action:  Recreation  and  Public 
Purposes  Act,  White  Pine  County,  NV 

ACTION:  Amendment  to  Notice  of  Realty 
Action. 


SUMMARY:  On  Thursday.  June  24, 1993, 
the  BLM  Ely  District  Office  published  a 
Notice  of  Realty  Action  to  classify  as 
.  suitable  for  disposal  pursxiant  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C. 

869,  et  seq.,  the  following  public  lands 
in  White  ffine  County,  Nevada.  The 
subject  lands  will  be  used  by  the  coimty 
for  a  non-hazardous  solid  waste 
disposal  facility. 

Mt  DiaUa  Meridian,  Nevada 
T.  17  N„  R.  61  B., 

Sec  23,  SBV4NEV4,  B'ASEV4, 

Sec  24,  SWV4NBV4.  SViNWVi.  SWV4. 

WWSBV4. 

Containing  480  acrea 

The  following  paragraph  is  hereby 
added  to  the  terms,  conditions  and 
reservations  to  the  United  States  upon 
patent  being  issued  to  White  Pine 
(bounty: 

5.  A  reservation  clause  which  states 
that  the  lands  will  revert  back  to  the 
United  States  imless  substantially  used 
in  accordance  with  the  approved  plan 
and  schedule  of  development,  on  or 
before  S-years  after  issuance  of  patent, 
except  that  no  portion  of  those  lands 
that  have  been  used  for  solid  waste 
disposal,  or  for  any  other  purpose  that 
the  authorized  officer  determines  may 
result  in  the  disposal,  placement,  or 
release  of  any  hazardous  substance,  can 
be  reconveyed  to  the  United  States. 

Except  as  amended  hereby,  the  Notice 
published  June  24, 1993,  stands  as 
written.  In  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  August  23, 1993. 


Dated;  August  18, 1993. 

KnuMth  G.  Walker, 

District  Manager. 

(FR  Doc  93-21030  Filed  8-30-93;  8:45  am] 
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Fish  and  Wlldiita  S«vtc« 

Information  Collaction  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
of  Budget  (0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service’s  clearance 
officer  at  the  phone  number  listed 
below.  (Comments  and  suggestions  on 
the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1018-XXXX),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title;  The  Trinity  River  Economics 
Evaluation  Project 
OMB  Approval  Number:  New 
information  collection 
Abstract:  The  decline  of  the  Trinity 
River  fishery  resource  was 
precipitated  by  the  completion  of  the 
Trinity  River  Division  portion  of  the 
Central  Valley  Irrigation  Project  in 
1963.  Roughly  90  percent  of  the 
Trinity  River  stream  flow  was  moved 
via  conduits  from  the  Trinity  River  to 
the  Sacramento  River.  The  consequent 
loss  of  aquatic  habitat  on  the  Trinity 
River  stream  flow  was  moved  via 
conduits  from  the  Trinity  River  to  the 
Sacramento  River.  The  consequent 
loss  of  aquatic  habitat  on  the  Trinity 
River  led  to  drastic  declines  in  salmon 
and  steelhead  production.  The 
proposed  survey  will  identify  and 

auantify  non-market  social  impacts  of 
le  decline  in  the  fishery  runs  as  well 
as  the  loss  of  regional  jobs  created  by 
the  sharp  loss  of  Trinity  River  outdoor 
recreational  opportimities.  The 
estimation  of  the  magnitude  of  the 
dollar  losses  and  of  ffie  number  of 
jobs  lost  will,  in  turn,  facilitate 
comparison  of  the  cultural  and 
economic  value  of  the  fishery 
resource  with  the  market  value  of  the 
hydro-power  and  the  crop  production 
provided  by  the  trans-basin  water 
movements. 

Service  Form  Numbers:  N/A 
Frequency:  One  time  only 


Description  of  Respondents;  Individuals 
or  households 

Estimated  (Completion  Time;  .28  hoius 
(17  minutes) 

Annual  Responses:  1,250 
Annual  Burden  Hours:  354 
Service  Clearance  Officer:  Phyllis  H. 
Cook,  703-358-1943  Mail  Stop— 224 
Arlington  Square,  U.S.  Fish  and 
Wildlife  Service.  Washington.  DC 
20240. 

Dated;  August  11, 1993. 

Suzanne  Mayer, 

Acting  Regional  Director,  Region  8. 

[FR  Doc.  93-12029  Filed  8-30-93;  8;45  am] 
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Notice  of  Availability  of  Draft 
Procoduraa  for  Stocking  Nonnativa 
Flah  Spaclea  In  tha  Upper  Colorado 
River  Basin 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  draft  Procedures  for 
Stocking  Normative  Fish  Species  in  the 
Upper  (Colorado  River  Basin 
(Ifrocedures)  dated  June  18, 1993.  The 
Procedures,  which  were  developed  as  a 
cooperative  effort  among  the  U.S.  Fish 
and  Wildlife  Service  (Service),  and  the 
States  of  Colorado,  Utah,  and  Wyoming, 
are  intended  to  serve  as  guidance  for  all 
future  stockings  of  nonnative  fish  in  the 
upper  basin.  The  purpose  of  the 
Procedure  is  to  minimize  potential 
impacts  of  stocking  nonnative  fishes  to 
thr^tened,  endangered,  or  candidate 
fishes  in  the  Upper  Basin,  which 
currently  includes  the  Ckilorado 
squawfish  [Ptychocheilus  lucius), 
humpback  chub  {Gila  cypha),  bonytail 
chub  {Gila  elegans),  razorback  sucker 
{Xyrauchen  texanus],  flaimelmouth 
sucker  {Catostomus  latipinnis),  and 
roundtail  chub  {Gila  robusta).  The 
Upper  Basin  is  defined  as  the  Colorado 
River  drainage  upstream  of  Lake  Powell, 
with  the  exception  of  the  San  Juan  River 
drainage.  The  Service  solicits  review 
and  comment  from  the  public  on  the 
draft  Procedures. 

DATES:  Comments  on  the  draft 
Procedures  must  be  received  on  or 
before  September  30, 1993. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Procedures  may  obtain  a  copy 
by  contacting  the  Assistant  Regional 
Director — ^Fisheries  and  Federal  Aid, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
25486,  Denver  Federal  (Center,  Denver, 
Colorado  80225;  FAX  (303)  236-8163. 
Written  comments  and  materials 


Federal  Register  /  VoL  56,  No.  167  /  Tuesday,  August  31,  1993  /  Notices 


45915 


regarding  the  draft  Procedures  should  be 
sent  to  the  address  given  above. 
Comments  and  materials  received  are 
available  upon  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FIMTHER  MFORUA'nON  CONTACT: 

Mr.  Joe  Webster  (see  above  address), 
telephone  (303)  236-8154. 

SUPPLEMBfTARY  INFORMATION: 
Background 

Thirteen  fishes  are  native  to  the 
Upper  Colorado  River  Basin.  Of  these, 
four  species— the  Colorado  squawfish, 
the  humpback  chub,  the  bon^ail  chub, 
and  the  razorback  sucker — ere  facing 
extinction  and  are  protected  under  tee 
Endangered  Species  Act  (ESA).  Two 
others— the  flannelmouth  sucker  and 
the  roimdtail  chub— were  recently 
included  as  candidate  species  for  listing 
under  the  ESA.  Over  50  species  or 
subspecies  of  nonnative  fish  have  been 
intentionally  or  accidentally  introduced 
into  rivers,  lakes,  and  reservoirs  in  the 
Upper  Colorado  River  Basin. 
Construction  of  dams  led  to  increased 
demand  for  fishing  in  lakes  and 
reservoirs.  To  increase  fishing 
opportunities  in  the  western  States, 
private  citizens  and  State  and  Federal 
agencies  began  stocking  nonnative 
fishes  in  the  late  IBOO’s.  Sport  fishing  is 
now  a  major  recreational  activity  and  a 
major  segment  of  the  economy  in  the 
Upper  Basin.  In  addition,  commercial 
aquaculture,  which  produces  fish  for 
recreational  fishing  and  food,  represents 
an  expanding  industry  in  the  Upper 
Basin. 

Though  difficult  to  fully  assess, 
competition  with  and  predation  &om 
nonnative  species  has  played  a  role  in 
the  decline  of  the  native  fishes, 
particularly  the  Colorado  squawfish  and 
the  razorback  sucker.  Nonnative  fishes 
directly  or  indirectly  compete  with 
native.spedes  for  available  resoiirces 
such  as  food  and  space.  The  northern 
pike,  for  example,  appears  to  occupy  a 
similar  niche  as  the  Colorado  squawfish 
in  the  upper  Green  and  Yampa  Rivers. 
Channel  catfish,  fathead  miiuiow, 
various  shiners,  largemouth  bass,  and 
the  green  sunfish  may  also  compete  for 
habitat.  Data  indicate  direct  competition 
between  yotmg  Colorado  squawfish  and 
the  redside  shiner  in  nrirsery  areas,  and 
predaticm  from  largemouth  bass  and 
green  simfish  upon  Colorado  squawfish 
is  also  documented.  Red  shiners  have 
been  documented  to  prey  upon  larval 
razorback  suckers. 

In  1988,  Governors  of  Colorado,  Utah, 
and  Wyoming,  the  Secretary  of  the 
Interior,  and  the  Administrator  of  the 


Western  Area  Power  Administration 
entered  into  a  cooperative  agreement  to 
implement  the  Recovery 
Implementation  Program  for 
Endangered  Fish  Species  in  the  Upper 
Colorado  River  Ba^  (Recovery 
Program).  The  Recovery  Program 
provides  for  recovering  the  four 
endangered  fishes  by  restoring  essential 
habitats  and  instream  flows,  stocking 
the  fish  back  into  the  wild,  conducting 
further  research  on  the  endangered 
fishes,  and  controlling  impacts  of 
nonnatives,  including  the  introduction 
of  new  nonnative  species  not  presently 
found  in  the  basin,  that  may  impact  the 
endangered  fishes. 

The  Procedures  developed  to  meet  the 
Service’s  and  the  State’s  commitments 
agreed  to  in  the  Recovery  Program,  are 
intended  to  minimize  potential  impacts 
of  stocking  nonnative  fishes  to 
threatened,  endangered,  or  candidate 
fishes  in  the  Upper  Basin.  Major 
components  of  tee  Procedures  include: 

•  Guidelines  that  will  be  followed  for 

evaluating  introduction  of  nonnative 
fish  species  (a)  new  to  the  Upper  Basin; 
and  (b)  already  occurring  in  the  Upper 
Basin:  * 

•  The  roles  and  responsibilities  of  the 
Service  and  the  States  in  developing 
and  reviewing  proposals  for  stocking 
nonnative  fishes  in  the  Upper  Basin: 
and 

•  The  public  review  process  for 
proposals  to  stock  nonnative  fishes  in 
the  Upper  Basin. 

The  Procediu^  were  drafted  by 
biologists  from  the  Service,  Colorado 
Division  of  Wildlife,  Utah  Division  of 
Wildlife  Resources,  and  Wyoming  Game 
and  Fish  Department.  Both  sport  fishing 
and  native  fish  biologists  were 
represented  in  the  drafting  of  the 
document. 

This  Procedure  document  will  be 
presented  to  various  decisioiunaking 
bodies  for  approval  over  the  next  several 
months,  including  the  Recovery 
Program  Implementation  Committee 
and  the  Colorado  Wildlife  Commission. 
Following  public  review  and  comment, 
the  Regional  Director  of  the  Service  and 
the  Directors  of  the  State  fish  and 
wildlife  agencies  from  Colorado,  Utah, 
and  Wyoming,  plan  to  execute  a 
Memorandum  of  Understanding  to 
implement  the  Procedures. 

Public  Comment  Solicited 

The  Service  solicits  written  comments 
on  the  draft  procedure.  All  comments 
received  by  the  date  specified  in  the 
DATES  section  above  will  be  considered 
prior  to  approval  of  the  Procedures. 


Author 

This  notice  was  prepared  by 
Hamill,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  25486,  Denver  Federal  Center. 
Denver.  Colorado  80225. 

Authority 

The  Authority  for  this  acticm  is  the 
Endangered  Species  Act  of  1673,  as 
amended  and  the  Fish  and  Wildlife 
Comdination  Act  of  1034,  as  amended. 

Dated:  August  9, 1993. 

John  L.  Spinks,  Jr., 

Deputy  Regional  Director,  Fish  and  Wildlife 
Service. 

[FR  Doc.  93-21152  Filed  B-30-93;  8:45  am] 
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Managing  Migratory  Bird  Subaiatanoa 
Hunting  in  Alaska;  Propoaad  Stratagy 
for  Reguiating  tha  Taking  of  Migratory 
Birds  in  Aiaska  for  Subsistsnca 
Purposas 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Correction. 


SUMMARY:  This  is  to  correct  the 
comment  period  closure  date  which 
appeared  in  a  Notice  of  Availability  for 
a  draft  environmental  assessment  on 
regulating  the  taking  of  migratory  birds 
in  Alaska  for  subsistence  purposes.  The 
Notice  appeared  in  the  August  13, 1993 
Federal  Register  (58  FR  43119). 

EFFECTIVE  DATE:  The  correct  comment 
period  closure  date  for  the 
environmental  assessment  is  October 
12, 1993. 

ADDRESSES:  Comments  regarding  this 
Notice,  and  comments  on  the  draft 
environmental  assessment  should  be 
sent  to:  Director  (FWS/MBMO),  U.S. 
Fish  and  Wildlife  Service,  634  ARLSQ, 
1849  C  St.,  NW.,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the  - 
Interior,  634  AKLSQ,  1849  C  St,  NW, 
Washington,  DC  20240  (703/358-1714). 

Authority:  The  Migratory  Bird  Treaty  Act, 
as  amended  (16  U.S.C.  703  et  seq.). 

Dated:  August  26, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  83-21153  Filed  8-30-93;  8:45  am] 
BiLUNO  CODE 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  21, 1993.  Pursuant  to  §  69.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 

DC  20013-7127.  Written  comments 
should  be  submitted  by  September  15, 
1993. 

Beth  M.  Boland, 

Acting  Chief  of  Registration,  National 
Register. 

Alabama 
Lee  County 

Lowther  House  Complex,  Lee  Co.  Rd.  318, 
Smiths  Station  vicinity,  93000986 

Arkansas 
Cross  County 

Deadrick,  Copt.  Isaac  N.,  House,  NW  of  jet. 
of  US  64  and  AR  163,  Levesque,  93000964 

Logan  County 

Walker,  Evelyn  Gill,  House,  18  S.  Spruce  St., 
Paris,  93000985 

Pulaski  County 

Immaculate  Heart  of  Mary  School,  Off  AR 
365,  N  of  Blue  Hill  Rd.,  Marche  vicinity, 
93000965 

Searcy  County 

Bank  of  Marshall  Building  (Searcy  County 
MPS),  )ct.  of  Main  and  Center  Sts.,  SE 
comer,  Marshall,  93000974 
Bates  Tourist  Court  (Searcy  County  MPS), 

Fair  St.,  Marshall,  93000979 
Bromley — Mills — Treece  House  (Searcy 
County  MPS),  Main  St.,  Marshall, 

93000966 

Dugger  and  Schultz  Millinery  Store  Building 
(Searcy  County  MPS).  Jet.  of  Glade  and 
Nome  Sts.,  SW  comer,  Marshall,  93000973 
Ferguson  Gas  Station  (Searcy  County  MPS), 
Jet.  of  Center  and  US  65,  SE  comer, 
Marshall,  93000967 

Ferguson,  T.  M.,  House  (Searcy  County  MPS), 
Canaan  St.,  Marshall,  93000972 
Ferguson,  Zeb,  House  (Searcy  County  MPS), 
US  65,  Marshall,  93000968 
Lay,  S.  A.,  House  (Searcy  County  MPS),  Jet.  • 
of  Glade  St.  and  US  65,  Marshall,  93000971 
Ltma,  Anthony,  House  (Searcy  County  MPS), 
Jet.  of  Main  and  Spring  Sts.,  SW  comer, 
Marshall,  93000975 

Marshall,  Sam,  House  (Searcy  County  MPS), 
Co.  Rd.  163,  Morning  Star  vicinity, 
93000980 

McCall,  /.  M.,  House  (Searcy  County  MPS), 
Spring  St.,  Marshall,  93000970 
McCall,  Vinie,  House  (Searcy  County  MPS), 
Spring  St.,  Marshall,  93000969 


Passmore,  Charley,  House  (Searcy  County 
MPS),  Campus  St.,  Marshall,  93000978 

Reeves,  W.  F.,  House  (Searcy  Countv  MPS) 
Short  St.,  Marshall,  93000977 

Sanders — Hollabaugh  House  (Searcy  County 
MPS),  Church  St.,  Marshall,  93000976 

St.  Joe  Missouri  and  North  Arkansas  Railroad 
Depot  (Historic  Railroad  Depots  of 
Arkansas  MPS),  US  65,  S  side,  St.  Joe, 
93000988 

Florida 

Leon  County 

Leon  High  School,  550  E.  Tennessee  St., 
Tallahassee,  93000982 

Volusia  County 

Lake  Helen  Historic  District  (Lake  Helen 
MPS),  Roughly  bounded  by  W.  New  York, 
Lakeview,  Park  and  Euclid  Aves.,  Lake 
Helen,  93000981 

Georgia 

McDuffie  County 

Hardaway,  James  L,  House,  Old  Mesena  Rd. 
W  of  Thomson,  Thomson  vicinity, 
93000942 

Wayne  County 

Trowel),  John  W.  C.,  House,  256  E.  Cherry  St., 
Jesup,  93000944 

• 

Indiana 

Allen  County 

Landing,  The,  Historic  District,  Roughly 
bounded  by  Calhoun,  Harrison,  Dock  and 
Pearl  Sts.  and  the  alley  between  Columbia 
and  Main  Sts.,  Fort  Wayne,  93000953 

Fountain  County 

Attica  Downtown  Historic  District,  Roughly 
bounded  by  Perry  St.  between  Jackson  and 
Ferry  Sts.  and  Main  and  Mill  Sts.  between 
Third  and  Brady  Sts.,  Attica,  93000951 

Kosciusko  County 

H’orsow  Courthouse  Square  Historic  District 
(Boundary  Increase),  Roughly  bounded  by 
W.  Main,  W.  Lake,  Center  and  S.  Indiana 
Sts.  and  the  alleys  behind  Indiana,  Market, 
Lake  and  Main  Sts,  Warsaw,  93000952 

Orange  County 

West  Baden  National  Bank,  IN  56  N  at  the 
West  Baden  Springs  Hotel  entrance.  West 
Baden  Springs,  93000950 

Parke  County 

York,  IV.  H.,  Round  Bam  (Round  and 
Polygonal  Bams  of  Indiana  MPS),  Co.  Rd. 
249, 0.5  mi.  S.  of  Lodi,  Lodi  vicinity, 
93000949 

Putnam  County 

Boulders,  The,  835  E.  Washington  St., 
Greencastle,  93000948 

Iowa 

Adams  County 

Coming  Opera  House  (Footlights  in  Farm 
County;  Iowa  Opera  Houses  MPS),  800 
Davis  Ave.,  Coming,  93000954 


Hardin  County 

Ellsworth-Jones  Building  (Iowa  Falls  MPS), 

511  Washington  Ave.,  Iowa  Falls, 

93000959 

Estes  Park  Band  Shell  (Iowa  Falls  MPS),  Estes 
Park,  Iowa  Falls,  93000960 
First  National  Bank  (Iowa  Falls  MPS),  601 
Washington  Ave.,  Iowa  Fails,  93000958 
McClanahan  Block  (Iowa  Falls  MPS),  613 
Wasiiington  Ave.,  Iowa  Falls,  93000956 
Princess — Sweet  Shop  (Iowa  Falls  MPS),  607 
Washington  Ave.,  Iowa  Falls,  93000957 
Sentinel  Block  (Iowa  Falls  MPS),  702 
Washington  Ave.,  Iowa  Falls,  93000962 
St.  Matthew’s  by  the  Bridge  Episcopal  Church 
(Iowa  Falls  MPS),  Jet.  of  Oak  and  Railroad 
Sts.,  Iowa  Falls,  93000961 
US  Post  Office — Iowa  Falls  (Iowa  Falls  MPS), 
401  Main  St.,  Iowa  Falls,  93000955 
W.  R.  C.  Hall  (Iowa  Falls  MPS),  710 
Washington  Ave.,  Iowa  Falls,  93000963 

Kansas 

Edwards  County 

Gano  Grain  Elevator  and  Scale  House,  Jet.  of 
US  50  and  Co.  Rd.  9,  Kinsley  vicinity, 
93000943 

Michigan 

St.  Joseph  County 

St.  Joseph  County  Courthouse,  125  W.  Main 
St.,  Centreville,  93000984 

New  York 

Columbia  County 

Rensselaer,  Henry  (Hendrick)  I.  Von,  House, 
Jet.  of  Yates  Rd.  and  NY  9H/23,  Greenport. 
93000947 

Dutchess  County 

Coleman  Station  Historic  District,  Coleman 
Station,  Indian  Lake,  Regan  and  Sheffield 
Hill  Rds.,  Millerton  vicinity,  93000945 

Sullivan  County 

Minisink  Battlefield  (Upper  Delaware  Valley, 
New  York  and  Pennsylvania  MPS),  York 
Lake  Rd.  (Co.  Rd.  168j  N.  of  Minisink  Ford, 
Minisink  Ford  vicinity,  93000946 

Ohio 

Washington  County 

Harmar  Historic  District  (Boundary  Increase), 
Roughly  bounded  by  Lancaster,  Harmar, 
Putnam  and  Franklin  Sts.  and  the  Ohio  R., 
Fort  Harmar  Dr.  and  the  Muskingum  R., 
Marietta,  93000987 

Wyoming 

Fremont  County 

Torrey  Lake  Petroglyph  District,  Address 
Restricted,  Dubois  vicinity,  93000983 
|FR  Doc.  93-21123  Filed  8-30-93;  8:45  am] 
BILUNG  CODE  4310-70-M 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  ManaMment 
and  Budget  for  approval  imder  me 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau’s  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperworic  Reduction  Project  (1029- 
0043),  Washington,  DC  20503, 
telephone  202-305-7340. 

Title:  Bond  and  Insurance  Requirements 
for  Surface  Coal  Mining  Operations 
Under  Regulatory  Programs — 30  CFR 
part  800. 

OMB  Approval  Number:  1020-0043. 
Abstract:  Respondents  identify 
information  and  data  on  bonds  to 
cojier  the  cost  of  reclamation 
performed  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act).  This  information  allows 
regulatory  authorities  to  determine  if 
such  bonds  are  sufficient  to  comply 
with  the  Act. 

Bureau  form  number:  None. 

Frequency:  On  occasion. 

Description  of  respondents:  Mine 
operators  seeking  permits  or  seeking 
release  of  bond  amounts. 

Estimated  completion  time:  4  hoxirs. 
Annual  responses:  3,950  hovus. 

Annual  buiden  hours:  16,631. 

Bureau  clearance  officer:  John  A. 
Trelease,  202-343-1475. 

Dated:  June  18, 1993. 

Gene  E.  Kmeger, 

Chief,  Division  of  Abandoned  Mine  Land 
Reclamation. 

[FR  Doc  93-21032  Filed  8-30-93;  8:45  am] 
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Information  Collactlon  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information. 


related  form  and  explanatory  material 
may  he  obtained  by  contacting  the 
Bureau’s  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0039), 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title;  Underground  Mining  Permit 
Applications — Minimum 
Requirements  for  Reclamation  and 
C^ration  Plans — 30  CFR  784 
OMB  Number:  1029-0039 
Abstract:  Sections  507(b),  508(a)  and 
516(b)  of  Public  Law  95-87  require 
underground  mine  permit  applicants 
to  provide  a  description  of  the 
existing  structures  in  a  permitted  area 
and  measures  to  be  taken  to  protect 
surface  and  groundwater  systems 
during  mining  and  reclamation 
operations.  This  information  is  used 
by  the  regulatory  authority  in 
determining  whether  the  applicant 
can  comply  with  the  applicable 
performance  and  environmental 
standards. 

Bureau  Form  Number:  None 
Frequency:  On  occasion 
Desmption  of  Respondents: 

Undermound  Mining  Operators 
Estimated  Completion  Time:  29  hours 
Annual  Responses:  3,520 
Annual  Burden  Hours:  101,244 
Bureau  clearance  officer:  John  A. 
Trelease,  (202)  343-1475 
Dated;  May  25, 1993. 

Gene  E.  Krueger, 

Chief,  Division  of  Abandoned  Mine  Land 
Reclamation. 

[FR  Doc.  93-21031  Filed  8-30-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

PasMnger  Train  Operation,  I.C.C. 

Order  No.  P-114;  To:  Chicago  and 
North  Wettem  Tranaportation  Co. 

The  National  Railroad  Passenger 
Corporation  (AMTRAK)  has  established 
through  passenger  train  service  between 
Chicago,  Illinois  and  Milwaukee, 
Wisconsin.  The  operation  of  these  trains 
require  a  detour  movement  of  Test  Train 
X2000  over  the  tracks  and  other 
facilities  of  the  Chicago  and  North 
Western  Transportation  Company 
(CNW).  The  detour  route  over  tracks  of 
CNW  is  from  Global  Yard  to  Rockwell 
Junction  to  Kedzie  Tower  in  Chicago, 
Illinois. 

It  is  the  opinion  of  the  Commission 
that  such  operations  are  necessary  in  the 


interest  of  the  public  and  the  commerce 
of  the  people;  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thii^  days’ 
notice. 

It  is  ordered, 

(a)  Pursuant  to  authority  vested  in  me 
by  order  of  the  Commission,  decided 
January  13, 1986,  and  the  authority 
vested  in  the  Commission  by  section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  U.S.C.  562(c)),  the  Chicago 
and  North  Western  Transportation 
Company  is  directed  to  operate  trains  of 
the  National  Railroad  Passenger 
Corporation  (AMTRAK)  over  its  line 
between  Global  Yard  and  Kedzie  Tower 
in  Chicago,  Illinois. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  if  no  agreements  or 
arrangements  may  now  exist  between 
them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  operations.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  ^  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  said  carriers  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate  Act 
and  by  the  ^il  Passenger  Act  of  1970, 
as  amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate, 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  11:59  a.m.,  (e.d.t.) 
J\me  24, 1993. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  4  p.m.  (e.d.t.), 
June  24, 1993,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  the 
Chicago  and  North  Western 
Transportation  Company  and  the 
National  Railroad  Passenger 
Corporation,  and  a  copy  of  this  order 
shall  be  filed  with  the  Director,  Office 
of  the  Federal  Register. 

Issued  at  Washington,  DC,  by  William  J. 
Love,  Agent,  June  24, 1993. 

Interstate  Commerce  Commission. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-21106  Filed  8-30-93;  8:45  am] 
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[Finance  Docket  No.  32340] 

SPCSL  Corp.;  Trackage  Rights 
Exemption;  Terminal  Railroad 
Aaaociatlon  of  St.  Louis 

Terminal  Railroad  Association  of  St. 
Loins  (TRRA)  has  agreed  to  grant 
overhead  trackage  rights  to  SPCSL  Corp. 
(SPCSL)  from  TRRA’s  connection  at 
W.R.  Tower,  in  Granite  City,  IL,  to  the 
connection  with  SPCSL  at  Valley 
Junction,  in  East  St.  Louis,  IL,  a  distance 
of  approximately  9.04  miles.  The 
traoi^e  rights  were  to  become  eRective 
on  or  after  August  18, 1993.  _ 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ah  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
fil^  with  the  Commission  and  served 
on:  Gary  A  Laakso,  SPCSL  Corp.,  One 
Market  Plaza,  room  846,  San  Francisco, 
CA  94105. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
fly.  Co. — Trackage  Ri^ts — BN,  354 
I.C.C  605  (1978),  as  modified  in 
Mendocino  Coast  By.,  Inc. — Lease  and 
Operate,  360 1.CC  653  (1980). 

Decided:  August  17, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r., 

Secrefoiy. 

[FR  Doc.  93-21105  Filed  8-30-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-28.510] 

Alyeska  Pipeline  Service  Co., 
Anchorage,  Alaska;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  July  6, 1993 
and  after  a  meeting  in  Washington,  DC 
with  the  Director  of  the  Office  of  t^de 
Adjustment  Assistance,  the  company 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  May  21, 
1993  and  was  publi^ed  in  the  Federal 
Register  on  June  15. 1993  (58  FR  33122). 

Pursuant  to  29  90.18(c) 

reconsideration  may  be  granted  under 
the  following  circumstances: 


(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  company  states  that  it  is  not  a 
common  carrier  but  rather  a  pipeline 
operator,  acting  as  an  agent  to  ffie  seven 
common  carriers  who  are  the  owners  of 
the  Trans  Alaska  Pipeline  System 
(TAPS)  and  Alyeska. 

The  Department’s  denial  was  based 
on  the  fact  that  the  “contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  The  findings  show  that 
Alyeska  Pipeline  Service  was 
established  as  a  common  carrier  and 
that  Alyeska  would  operate  and 
maintain  the  TAPS.  Alyeska  does  not 
own  the  crude  oil  that  is  shipped 
through  the  pipeline. 

^  The  findings  show  that  Alyeska  is 
owned  by  the  seven  common  carriers 
(Amerada  Hess  Corporation:  ARCO  Pipe 
Line  Company;  Exxon  Pipeline 
Company;  Mobil  Alaska  Pipeline 
Company;  Phillips  Petroleum  Company; 
Sohio  Pipe  Line  Company  and  Union 
Alaska  Pipeline  Company)  and  provides 
the  service  of  transporting  crude  oil 
from  the  North  Slope  to  the  marine 
terminal  at  Valdez.  The  Department  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  the  production  of  an  article  as 
required  by  section  222  of  the  Trade 
Act,  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals. 

Findings  on  reconsideration  show 
that  Public  Law  93-153  which  set  up 
the  Trans-Alaska  Oil  Pipeline  states  that 
the  pipeline  shall  be  operated  and 
maintained  as  a  common  carrier  and 
that  all  owners  or  operators  of  the 
pipeline  shall  convey,  transport  or 
purchase  without  discrimination  ail  oil 
delivered  to  the  pipeline. 

Further,  investigation  findings  show 
that  Alyeska  does  not  generate  revenue. 
All  tariffs  are  handled  by  the  seven 
owners  of  TAPS.  The  owners’  revenues 
are  controlled  by  the  amount  of  crude 
oil  flowine  through  the  pipeline. 

The  findings  show  that  the  peak 
throughput  for  TAPS  occurred  in  1988 
at  2.03  million  barrels  of  crude  per  day. 
Since  1988  the  throughput  has  declined 
each  year  as  the  amount  of  crude  from 
the  North  Slope  of  Alaska  has  declined 
as.  a  result  of  ffie  gradual  exhaustion  of 
the  North  Slope  fields  and  the 


prevention  of  producers  from  exploring 
in  more  promising  areas  like  the  Arctic 
National  Wildlife  Refuge. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  16th  day  of 
August  1993. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  &  Actuarial 
Service,  Unemployment  Insurance  Senice. 
(FR  Doc.  93-21157  Filed  8-30-93;  8:45  am) 
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rrA-W-28,565] 

Moench  Tanning  Co.  Gowanda,  NY; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  August  11, 1993,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  at  the  subject  facility. 

The  parent  company.  Brown  Shoe 
Company,  submitted  additional  data 
showing  that  sales  and  employment 
decreased  in  the  first  half  of  1993 
compared  to  the  same  period  in  1992. 

Other  findings  on  reconsideration 
show  that  Moench’s  primary  customer 
substantially  increas^  its  imports  of 
leather  while  reducing  its  purchases  of 
leather  from  Moench  in  1993.  Moench 
Tanning  in  Gowanda,  New  York  was 
previously  certified  (TA-W-25,431) 
through  April  11, 1993. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  of  Moench 
Tanning  Company,  Gowanda,  New  York 
were  adversely  affected  by  increased 
imports  of  articles  like  or  directly 
competitive  with  the  leather  produced 
at  Moench  Tanning  in  Gowanda,  New 
York.  In  accordance  with  the  provisions 
of  the  Act.  I  make  the  following  revised 
certification  for  workers  and  former 
workers  of  Moench  Tanning  Company 
in  Gowanda,  New  York. 

All  workers  of  Moench  Tanning 
Company,  Gowanda,  New  York  who 
became  totally  or  partially  separated 
from  employment  on  or  after  April  12, 
1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 
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Signed  in  Washington,  DC,  this  19th  day  of 
August,  1993. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  &■  Actuarial 
Services.  Unemployment  Insurance  Service. 
IFR  Doc.  93-21127  Filed  8-30-93;  8:45  ami 
Biuimo  CODE  4S10-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adiustnient  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a] 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  September  10, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  10, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  16th  day  of 
August,  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Petitioner  unton/workers/Tirm 

Location 

Date  re¬ 
ceived 

Date  of 
petition 

Petition  No. 

Articles  produced 

Cowan  Sportswear  (workers)  . 

Moulton,  AL . 

08/16/93 

08/03/93 

28,948 

Ladies’  and  children’s  tops. 

The  Standcvd  Register  Co.  (Workers) . 

Bedford,  PA  . 

08/16/93 

08/04/93 

28,949 

Business  forms. 

Ck)k)nial  Corporation  of  America 
(Workers). 

Tracy  City,  TN . 

08/16/93 

08/16/93 

28,950 

Women’s  blouses  and  shirts. 

• 

Torrington  Co.  (UAW) . . 

Newington,  CT . 

08/16/93 

07/13/93 

28,951 

Precision  ball  bearings. 

Stevcoknit  Fabrics  Co.  (Workers) . 

Fayettevillo.  NC  . 

08/16/93 

08/03/93 

28,952 

Knitted  fabric. 

GCA  Tropel  (Workers) . 

Fairport,  NY  . 

08/16/93 

07/26/93 

28,953 

Lenses  for  steppers. 

Dresser  InriiietriAft  (Workers) . 

Eunice,  LA  . . 

08/16/93 

07/26/93 

28,954 

Oilfield  drilling  bits. 

Loudspeakers,  instrument  panel 
rrxxlules. 

CTS  Corp.  in  Texas  (Workers) . 

Brownsville,  TX  . 

08/16/93 

05/03/93 

28,955 

TN  SNrt  Works  (Workers)  . 

Portland,  TN . 

08/16/93 

08/02/93 

28.956 

28.957 

28.958 

Ladies  blouses. 

Oantan,  Inc.  (Co.)  . 

Dumas,  AR  . 

08/16/93 

07/27/93 

Ladies’  sportswear. 

Ladies’  panties. 

Claxton  MarHjfacturing  (Workers) . 

Claxton,  GA  . 

08/16/93 

08/06/93 

Ceramatec,  Inc.  (Workers)  . 

Salt  Lake  City,  UT  . 

08/16/93 

08/04/93 

28.959 

28.960 

Silicon  and  metal  alloys. 

Ladies’  dresses. 

Carta  Gay  Dress  Co.,  Inc.  (ILGWU)  .... 

Atlanta,  GA  . 

08/16/93 

08/02/93 

Betten  MarxifeKituring  Co.,  Inc.  (Work- 

Fayette,  AL  . 

08/16/93 

08/05/93 

28,961 

Ladies  and  men’s  jackets. 

Kaisfir  Akimlruim  (USWA)  . 

Tacoma,  WA . 

08/16/93 

08/06/93 

28.962 

28.963 

Aluminum  ingot. 

Food  processing. 

Interstate  Food  Processing  (lAMAW)  .. 

Fort  Fairfield,  ME . 

08/16/93 

08/03/93 

After  6,  Inc.  (ACTWU)  . 

Philadelphia,  PA  . 

08/16/93 

07/16/93- 

28,964 

Formal  wear. 

Colonial  Corporation  of  America 

Woodbury,  TN . 

08/16/93 

07/30/93 

28,965 

Women’s  blouses  and  shirts. 

(Workers). 

Mundett  Harmetite,  Inc.  (Workers)  . 

Buena  Vista,  VA  . 

06/16/93 

08/02/93 

28.966 

28.967 

Cigarette  filters. 

Crude  oil. 

Lyondell  Petrochemical  Co.  (Workers) 

Houston,  TX . . 

08/16/93 

08/02/93 

Rains  Petroleum  Operating  Co. 

Midland,  TX . 

08/16/93 

08A)3/93 

28,968 

Crude  oil. 

(Workers). 

Sonny  Styles,  Inc.  (Workers) . 

Scranton,  PA . 

08/16/93 

08/05/93 

28,969 

Ladies  clothing. 

(FR  Doc.  93-21158  Filed  8-30-93;  8:45  am) 
BILUNQ  CODE  4S10-30-M 


Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Peni^on  Benefits  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Prohibited  Transactions  of  &e 
Advisory  Council  on  Employee  Welfare 


and  Pension  Benefit  Plans  will  be  held 
at  8  a.m./lO  a.m.,  Thursday,  September 
23. 1993,  in  suite  N-3437  AB,  U.S. 
Department  of  Labor  Building,  Third 
and  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

This  Working  Group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Prohibited  Transactions  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  qf  the  September  23 
meeting  is  to  receive  public  testimony 
from  interested  parties  who  have 
opinions  and  advice  concerning  the 


current  prohibited  transactions  process. 
The  Working  Group  will  also  take 
testimony  and  or  submissions  horn 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  September  16, 1993 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council. 

U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW., 
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Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  t^ould  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  16, 1993. 

Signed  at  Washington,  DC.  this  26th  day  of 
August.  1993. 

OlanaBefg, 

Assistant  Secretary,  Pension  and  Welfare  . 
Benefits  Administration. 

(FR  Doc.  93-21074  Piled  8-30-93;  8:4S  am) 
BIUJNO  CODE  4S1»-aa-«l 


Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Approval 

1.  Background— Part  1953  of  title  29, 
Code  of  Federal  Relations,  prescribes 
precedes  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  die  Regional 
Administrator)  under  a  delegation  of 
authority  ftom  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 

On  July  5, 1973,  notice  was  published 
in  the  Federal  Register  (38  ^  17834)  of 
the  approval  of  the  Maryland  State  plan  ' 
and  the  adoption  of  subpart  0  to  part 
1952  containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 

By  letter  dated  July  12, 1993,  from 
Commissioner  Henry  Koellein,  Jr., 
Maryland  Division  of  LaCor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to:  (1)  29  CFR 
1910.146,  pertaining  to  Permit-Required 
Confined  Spaces  for  General  Industry, 
as  published  in  the  Federal  Register  of 
January  14, 1993  (58  FR  4549);  and  (2) 
revisions  to  29  CTO  1010.110(d)(ll). 
pertaining  to  Storage  and  Handling  of 
Liquefied  Petroleum  Gases,  as  published 


in  the  Federal  Register  of  March  19, 

1993  (58  FR  15089).  These  standards  are 
contained  in  COMAR  09.12.31. 
Maryland’s  standard  for  Permit- 
Required  Confined  Spaces  for  General 
Industry  was  promulgated  after  a  public 
hearing  on  March  3. 1993.  The  revision 
to  the  standard  for  Storage  and  Handling 
of  Liquefied  Petroleum  Gases  was 
adopted  by  reference  and  no  public 
hearing  was  required.  These  standards 
became  efiective  on  July  5, 1993. 

2.  Decision — Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  ^  been 
determined  that  the  ^te  standards  are 
identical  to  the  Federal  standards  and. 
accordingly,  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying — ^A  copy  of  the 
standards  supplements,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  norma)  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  3535  Market 
Street,  suite  2100,  Philadelphia. 
Pennsylvania  19104;  Office  of  the 
Commissioner  of  Labor  and  Industry, 

501  St.  Paul  Place,  Baltimore,  Maryland 
21202;  and  the  OSHA  Office  of  State 
Programs,  U.S.  Department  of  Labor, 
room  N3700.  3rd  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

4.  Public  Participation — Under  29 
CFR  1953.2(c).  the  Assistant  Secretary 
may  prescribe  altemativa  procedures  to 
expedite  the  review  process  or  for  other 
go^  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 

''Administrator’s  approval  efiective  upon 
publication  for  the  following  reasons; 

a.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

“  b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  efiective  August  31, 
1993. 

(Sac.  18,  Pub.  L  91-596, 84  Stat.  1608  (29 
U.S.G  687)) 

Signed  at  Philadelphia,  Pennsylvania,  this 
27tb  day  of  July,  1993. 

Richard  Sohan, 

Deputy  Begional  Administrator. 

(FR  Doc.  93-21128  Filed  8-30-93;  8:45  am) 
BIUJNO  CODE  4S10-2a-M 


Ponslon  and  Welfare  Benefita 
Administration 

Adviaory  Council  on  Employee  Welfare 
and  Penalon  Benefita  Plana;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.G. 
1142,  a  public  meeting  of  the  Working 
Group  on  Economically  Targeted 
Investments  (ETI)  of  the  Advisory 
Coimcil  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  at 
8:30  a.m./Noon,  Wednesday,  September 
22. 1993,  in  suite  N3437  AB.  U.S. 
Department  of  Labor  Building,  Third 
and  Cmistitution  Avenue.  NW., 
Washington,  DC  20210. 

This  Worldng  Group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  ETI  for  employee  ^nefit 
plans  covered  by  ERISA. 

The  purpose  of  the  September  22 
meeting  is  to  take  testimony  and/or 
written  submissions  regardiing  access  to 
and  valuation  of  Eccmomicaliy  Targeted 
Investments.  The  Working  Group  will 
also  take  testimimy  and  or  submissions 
from  employee  representatives, 
employer  representatives  and  other 
interested  individuals  and  groups 
regarding  the  subject  matter. 

Individuals,  or  repremntatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  September  16, 1993 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 

U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  16, 1993. 

Signed  at  Washington,  DC,  this  26th  day  of 
August,  1993. 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

(PR  Doc.  93-21077  Filed  8-30-93;  8:45  am) 
BILUNQ  CODE 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Meeting 

Ptusuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
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1142,  a  pnbtic  maeliiig  of  the  Woiidng 
Group  on  Prohibited  Transactiona  ot  the 
Adviawy  Council  on  Empkiyaa  WdSare 
and  Penaion  Benefit  Pbiu  will  bo  held 
at  12:30  p.ni./4  p.m.,  Wedneaday, 
September  22. 1903,  in  auite  N-3437 
AB,  U.S.  Departmottt  vi  Labor  Building, 
Third  and  Conatitution  Avenue,  NW., 
Waahington,  DC  20210. 

Thia  Working  Group  waa  {turned  by 
the  Adviaory  Council  to  atudy  iaauea 
relating  to  ProhibitBd  Tranaactimia  fm 
employee  benefit  plana  covered  by 
ERISA. 

The  purpoae  of  the  September  22 
meeting  ia  to  receive  public  teatimony 
from  intereated  parties  who  have 
opiniona  and  advice  concerning  the 
current  prohibited  tranaactiona  proceas. 
The  Working  Group  will  alao  talm 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  iuterested 
individuals  and  groups  regarding  the 
sub{eck  matter. 

Individuals,  or  representatives  of 
organizatitms  wishing  to  address  the 
Woridng  Group  riiould  submit  a  written 
request  on  or  Wore  September  16, 1963 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council. 

U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  at  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twmity  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  a!  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  at 
before  September  16, 1993. 

Signed  at  Washington,  DC,  this  26th  day  of 
August,  1983. 

Olena  Becg, 

Assistant  Sscretaty,  Pensioa  and  Welfare 
Benefits  Admimstration. 

(FR  Doc.  9^21075  Filed  6-30-93;  8:45  am) 
BSJJNQ  COOC  4S10-3S-M 


Advisory  Council  on  Employss  WsKwrs 
and  Pension  Benefits  Plena;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Woridng 
Group  tm  Defined  Ccrntributimi  Plans 
401(k)  (rf  the  Advisory  Council  cm 
Emplo3roe  Welfne  and  Pensimi  Benefit 
Plans  will  be  held  at  10:30  a.m.-3:30 
p.m.,  Thursday.  Septmaber  23, 1993,  in 
suite  N-3437  AB,  U.S.  Depotmenl  at 


Labor  Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

This  Working  (koup  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Defined  Contribution  Plans — 
401(k)  for  onployee  benefit  plans 
covered  by  ERISA. 

The  purpose  of  the  September  23 
meeting  is  to  taka  tsstimany  and/or 
submi^on  from  witnesses  concerning 
the  implicatimi  of  the  grovrth  in  Defin^ 
Contribution  Pension  Plans,  Including 
eligibility,  participatiaii  and 
contribution.  The  Woridng  Group  will 
also  take  testimony  and/or  submisrions 
from  employee  reinesmitatives, 
employer  representativse  and  other 
interested  individuals  and  groups 
regarding  the  subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  (koup  should  submit  a  written 
request  on  or  Wore  Septenfoer  16, 1993 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 

U.S.  Departmrat  of  Labw,  suite  N-M77, 
200  Qmstitution  Avenue,  NW., 
Washii^UHi,  DC  20210.  Qrd 
piesent^ons  vrill  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  fisr  the  record. 

Organizaticms  cur  individtmls  may  also 
sulnnit  statements  lor  the  recmrd 
without  testifying.  Twenty  (20)  cx>pies  of 
such  statements  riiould  be  smit  to  the 
Executive  Secretary  of  the  Advisory 
Cocmcil  at  the  above  address.  Papers 
will  be  acx»pted  and  incduded  in  the 
recx)rd  of  the  meeting  if  received  on  or 
befcHe  Septmnber  16, 1993. 

Signed  at  Washington,  DC,  this  26th  day  of 
August,  1983. 

OlanaBSrg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  AdminisbatkM. 

[FR  Doc.  93-31076  Filed  8-30-93;  8:45  am) 
■aiJNQ  COOC  4sis-as-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notioo  93-071] 

NASA  Advisory  Council;  Rsnevnd  and 
Reorganization  of  the  NASA  Advisory 
Council  and  Ralatad  Committaes 

agency:  Naticmal  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Renewal  and 
Reorganization  of  the  NASA  Advisory 
Council  and  Related  Committees. 

SUMMARV:  Ptnvuant  to  section  14(bKl)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  and  afier 
consultation  with  the  Conrarittee 
Management  Secretariat,  General 


Services  Administration,  the  National 
Aertmautics  and  Space  Admhxistraticm 
has  determined  that  raorganizatian  of 
the  cmnmittees  at  the  NASA  Advisory 
Council  responsible  frnr  advi^g  fo  fire 
areas  of  space  science  and  applications, 
commerdal  {nograms  and  wptcm 
technology  is  in  each  case  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon 
NASA  by  law.  In  order  to  correspond  to 
a  recent  remganization  of  NASA 
Headquarters  offices,  the  following  four 
committees  will  be  leorganiaed: 

— Space  Sdence  and  Applicationa 
Advisory  Cmumittee 
— ^Aerospace  Medicine  Advismy 
Committee 

— Commercial  Programs  Advisory 
Committee 

— Space  Systems  and  Technology 
Advisory  Committee 
hi  their  place  will  be  the  following 
four  reorganized  committees: 

— Space  Science  Adviso^  Committee 
— ^life  and  Microgravity  &dences  and 
Applications  Advisory  Committee 
— ^Earth  System  Sdaioe  and 
Applications  Advisory  Committee 
— ^Tedmology  and  Commercialization 
Advisory  Committee 
The  foUowing  committees  will  be 
renewed: 

— NASA  Advisory  Council 
— Amonautics  Amdsory  Cmnmittee 
— ^Histmy  Advismy  Committee 
— Minority  Business  Resource  Advisory 
Committee 

— Space  Station  Advisory  Cmnmittee 
— ^Aviation  Safety  Reporting  System 
Subcommittee 

FOR  FURTHER  MFORUADON  CONTACT: 

Dr.  Sylvia  K.  KraemM*,  National 
Aeronautics  and  Space  Administraticm, 
Code  IC.  Washington.  DC  20546  (202/ 
358-0791). 

SUPPLEMENTARY  MFORMATIOII:  The 
function  of  the  Coimcil  is  to  consult 
with  and  advise  the  NASA 
Administrator  or  designee  with  respect 
to  plans  for,  work  in  progress  on,  and 
accomplishments  of  NASA’s 
aeronautics  and  space  programs. 
EhnerT.  Brooks, 

Deputy  Associate  Admiaistraior  for 
Management  Systems  and  Facilities  (Agency 
Programs). 

[FR  Doc.  93-21150  Filed  8-30-93;  8:45  am) 
BSJJNQ  COOC  7B10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowmant  for  tha  Arta; 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  Ddib. 
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L.  92-463),  u  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Aits 
Advisory  Panel  (Overview  Section)  to 
the  Naticmal  Ck>uncil  on  the  Arts  will  be 
held  on  Septembw  22-24, 1993,  from 
9:30  a.m.  to  5  p.m.  on  September  22  and 

24. 1993,  and  firom  9:30  a.m.  to  5:30 
p.m.  on  September  23, 1993.  This 
meeting  will  be  held  in  room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20506. 

This  meeting  will  be  open  to  the 
public  from  4  p.m.  to  5  p.m.  on 
September  22, 1993;  from  9:30  a.m.  to 
5:30  p.m.  on  ^ptember  23, 1993;  and 
from  9:30-5  p.m.  on  September  24, 1993 
for  introductions,  policy  and  guideline 
discussion,  and  a  genei^  discussion 
regarding  Organizations  and  Individual 
A^sts  categ^es. 

The  remaining  portion  of  this  meeting 
from  10:30  a.m.  to  4  p.m.  on  September 

22. 1993,  when  Visual  Arts  Challenge 
applications  will  be  reviewed,  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
imder  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants. 

In  accordance  with  the  determination 
of  the  Chairman  of  November  24, 1992, 
these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6) 
and  (9)(B)  of  section  552b  of  title  5, 
United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
Which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC.  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endowment  for  ffie 
Arts.  Washington,  DC,  20506,  or  call 
202/685-5439. 

Dated:  August  25. 1903. 

Yvonaa  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 

(FR  Doc  93-21068  Filed  8-30-93;  8:45  am] 

aaiaM  coot  Tnr-aMi 


Agency  Infomwtlon  CoUoetlon 
Acthdtiee  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 
Aits.NFAH. 

ACTION:  Notice. 

SUMIARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  dearance,  by 
September  27, 1993,  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  20, 1693. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503;  (2020395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien.  National  Endowment  for  the 
Arts.  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue. 
NW..  Washington,  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O’Brien,  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
new  collection  of  information.  This 
entry  is  issued  by  the  Endowment  and  . 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  'This  entry  is  not  subject  to  44 
U.S.C.  3504(h). 

Title:  Technical  Assistance  Resource 
Directory  and  Database  Information 
Collection  Form. 

Frequency  of  Collection:  One  time. 
Respondents:  Individuals,  businesses, 
non-profit  organizations,  and  state 
and  local  arts  agency  providers  of 
technical  assistance. 

Use:  'This  is  a  data  collection/survey 
instrument  designed  to  collect 
information  frt>m  arts  technical 
assistance  providers.  ’The  information 
collected  will  be  used  to  develop  a 
comprehensive  master  directory, 
database,  and  trend  analysis  of 
technical  assistance  resovurces  for  the 
arts. 


Estimated  Number  of  Respondents: 

6,000. 

Average  Burden  Hours  Per  Response:  1. 
Total  Estimated  Burden:  6,000. 

Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc.  93-21057  Filed  8-30-93;  8:45  am] 
MLUNO  cooe  7BS7-ei-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-463),  as  amended,  notice  is  hereby 
given  that  meeting  of  the  Challenge  and 
Advancement  Advisory  Panel  (Media 
Arts  Section)  to  the  National  Council  on 
the  Arts  will  be  held  on  September  14, 
1993  from  9  a.m.  to  5:30  p.m.  ’This 
meeting  will  be  held  in  room  714,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  frt>m  9  a.m.  to  10  a.m.  for 
introductions. 

The  remaining  positions  of  this 
meeting  from  10  a.m.  to  5:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-term  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/68Z-5439. 
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Dated:  Augnat  25,  IMS. 

Yef  ali.8aiiMB. 

Director,  of  PttMt^Op«tatioaB,Natioaai 

Endoenaentfor  the  Arte. 

[FR  Doc.  83-21073  Filed  5-30-83;  8:45  am) 
MUMtt  COOK  mr-evai 


DMign  Arts  Advisory  PsnsI 

Pursuant  to  section  10(a)(2)  of  the 
Fedoral  Advisory  Ccunmittee  Act  (Public 
Law  82-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  die 
Design  Arts  Advisory  Panel 
(Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  bom 
9  a.m.  to  7:30  p.m.  on  September  14-16, 
1903  and  from  9  a.m.  to  5  pjn.  on 
September  17, 1993. 

This  meeting  will  be  held  in  room 
716,  at  tbe  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  17, 1993 
from  3  p.m.  to  5  p.m.  for  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  7:30  p.m.  on 
Septendier  14-16, 1993,  and  from  9  ajn. 
to  3  p.m.  on  September  17, 1993,  when 
Design  Arts  Ch^enge  applicatitms  will 
be  reviewed,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  finanriAl  assistance  under  the 
National  Foundation  cm  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  infmmation  givoo  in 
confidence  to  the  agency  by  grant 
applicants. 

ifo  accordance  with  the  determination 
of  the  Chairman  of  November  24. 1992, 
these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6) 
and  (9}(B)  of  section  552b  of  title  5, 
United  States  Cfode. 

Any  person  may  observe  meetings,  or 
porticms  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 


Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  August  25, 1983. 

Yvanna  M.  SaUns, 

Director,  OfpceofPanel  Operatioru,  Nationid 
Endowment  for  me  Arte. 

(FR  Doc.  93-21067  FUmI  8-30-03;  8:45  am) 
BILLMa  oooa  ISW-tl-M 


PrMonting  and  Commissioning 
Advisory  PsnsI;  Mooting 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presen^g  and  Commissitming 
Advisory  Panel  (Dence  Presmters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  from  9  a.m.  to  7  p.m., 
on  Septembm  13. 1993  from  8:30  a.m. 
to  7  p.m.  on  September  14, 1993  and 
from  8:30  a.m.  to  3  p.m.  on  September 
15, 1993.  This  meeting  will  be  held  in 
room  730,  at  the  Nancy  Hanks  Center, 
1100  Peimsylvania  Avenue,  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  8:30  a.m.  to  9  a.m.  on 
September  14-15, 1993  and  from  l«p.m. 
to  3  p.m.  on  September  15, 1993  for 
intit^ctions  and  a  discussion  of  policy 
and  guidelines. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  7  p.m.  on 
September  13-14, 1993  and  9  a.m.  to  12 
p.m.  on  September  15, 1993  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
undor  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  vdll 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  Unit^  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Qmstituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 


Furthttr  inlbrmatioo  with  reference  to 
this  meeting  can  be  obt^nsd  from  Ms.  Washington,  DC  20506, 202/682-5532, 

Yvonne  Sal^e,  Committee  ManagMnent  TYY  202/682-5496,  at  least  seven  (7) 
Officw,  Nation^  Endowment  for  the  days  prior  to  the  meeting. 


Further  infnmurtian  with  refcwnce  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  SaUne,  Committee  Managammit 
Officer,  Nadonal  Endowment  forihe 
Arts,  Wariungtcm,  DC  20506,  at  call 
202/682-5439. 

Dated:  August  25. 1993. 

Yvomw  M.  SaUne, 

Director,  Office  of  Panel  OperationM,  National 
Endowamntfor  me  Artt. 

(FR  Doc.  93-21068  Filed  8-^0-83: 8:45  am) 
BSUNQ  cooe  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dochel  No.  50-348] 

Commonweelth  Edison  Co,  Dfiden 
Nudear  Power  Station,  UnR  3; 
Environmental  Aaaeeament  and 
Findfog  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirements  of  10 
CFR  part  50  to  Commonwealth  Edison 
Company  (CECo,  the  licensee)  for  the 
Dresden  Nuclear  Power  Station.  Unit  3, 
located  in  Grundy  Coxmty,  Illinois. 

Environmental  Aseessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
schedidar  exemption  from  the 
requirements  of  sections  III  A.6(b), 
III.D.2(a),  and  inj).3  (Tym  A.  B,  and 
type  C  tests,  respectively)  of  ^pendix  ) 
to  10  CFR  part  50  relating  to  t^  primary 
reactor  contaiiunent  leakage  testing  for 
water  cooled  reactors.  The  purpoae  of 
the  tests  is  to  assure  that  leakage 
through  primary  react(V  containment 
shall  not  exceed  allowable  leakage  rate 
values  as  ^)ecified  in  the  Technical 
Specifications  and  that  periodic 
siirveillance  is  perform^ 

The  Need  for  the  Proposed  Action 

By  letters  dated  May  14, 1993,  as 

supplemented  June  30, 1993,  the  _ 

licensee  requested,  pursuant  to  10  CFR 
50.12(a).  a  one-time  schedular 
exemption  for  Dresden,  Unit  3,  from  the 
local  leak  rate  test  intervals  for  certain 
type  A.  B,  and  C  leak  rate  tests  required 
by  10  CFR  part  50.  appendix  J.  sections 
in.A.6(b).  inj).2(a),  and  inJ3.3.  the 
exemption  is  requested  to  support  the 
current  out^  s^edule  and  to  av(dd 
the  potential  for  an  earlier  reactor 
shutdown.  If  a  farced  outage  is  imposed 
to  perform  testing,  it  would  present 
undue  hardship  and  cost  in  the  form  (d 
increased  radiological  exposure. 
Furthermore,  if  a  forced  outage  is 
imposed  to  perform  the  reipiimd  testing. 


45924 
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an  additional  plant  shutdown  and 
startup  will  be  required.  In  order  to 
rectify  these  concerns,  CECo  proposes  to 
reschedule  the  Dresden,  Unit  3,  refuel 
outage  from  September  1993  to  February 
1994.  Increasing  the  interval  between 
refueling  outages  will  cause  Dresden, 
Unit  3,  to  exce^  the  Type  A,  B,  and  C 
leak  rate  testing  surveillwce  intervals 
required  fw  Type  A,  B,  and  C  leak  rate 
tests  wdiich  can  not  be  performed  during 
reactor  opwation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  includes 
exemptions  from  performing  certain 
Type  A,  B,  and  C  tests  for  a  maximum 
period  of  190  days  beyond  the  required 
appendix  )  test  interv^.  As  stated  in  10 
part  50,  appendix  J,  the  purpose  of 
the  primary  containment  leak  rate 
testing  requirements  is  to  ensure  that 
leakage  rates  are  maintained  within  the 
Technical  Specification  requurements 
and  to  assure  that  proper  maintenance 

service  lifo  o/t^  containment  boundary 
components.  The  requested  exemption 
is  consistent  with  the  intent  of  10  CFR 
50.12(a),  in  that  it  represents  a  one-time 
only  scheduler  extension  of  short 
duration.  The  required  leak  tests  will 
still  be  performed  to  assess  compliance 
with  Technical  Specification 
requirements,  albeit  later,  and  to  assure 
that  any  required  maintenance  or  repair 
is  performed.  As  noted  in  sections 
in.A.6(b),  III.D.2(a),  and  III.D.3  of 
appendix ),  it  was  intended  that  the 
testing  be  performed  during  refueling 
outages  or  other  convenient  intervals. 
Extending  the  appendix  J  intervals  by  a 
small  amount  to  reach  the  next  refueling 
outage  will  not  significantly  impact  the 
integrity  of  the  containment  boundary 
and,  therefore,  will  not  significantly 
impact  the  consequences  of  an  accident 
or  transient  in  the  imlikely  event  of 
such  an  occurrence  during  the  190  day 
extended  period. 

The  exemption  request  is  further 
supported  by  the  information  provided 
in  the  application.  CECo  has  identified 
those  Ty^  B  and  C  volumes  which  will 
be  leak  tested  during  reactor  operation. 
In  addition,  CECo  has  identifi^  those 
volumes  that  will  be  leak  tested  should 
a  forced  outage  of  suitable  diiration 
occur  prior  to  March  15, 1994  (190  day 
maximum  exemption  request).  These 
commitments  reduce  the  number  of 
volumes  which  need  an  exemption  and 
the  length  of  time  for  which  an 
exemption  would  be  required  should  a 
forced  outage  of  sufficient  duration 
occur.  CECo  has  also  provided  the 
testing  methodology  which  will  be  used 
if  fort^  outages  occur.  In  order  to 


provide  an  added  margin  of  safety  and 
to  account  for  possible  increases  in  the 
leakage  rates  of  untested  volumes 
during  the  relatively  short  period  of  the 
exem^on,  Dresden  vdll  impose  an 
administrative  limit  for  maximum 
pathway  leakage  of  80  percent  of  0.6U 
for  the  remaining  Unit  3  fuel  cycle. 

Past  Unit  3  lo(^  leak  rate  test  data 
have,  in  general,  demonstrated  good 
leak  rate  test  results.  The  current 
maximum  pathway  leakage  rate  for 
Dresden,  Unit  3,  as  detern^ed  through 
Type  B  and  C  lede  rate  testing  is  275.12 
standard  cubic  feet  per  hour  (scfh).  This 
value  is  approximately  56  percent  of  the 
Technical  Specification  limit  of  488.45 
scfh  (0.6LJ.  In  addition,  the  previous 
outage  **As  left"  total  minimiun 
pathway  leakage  rate  for  Type  B  and  C 
testable  penetration  was  145.71  scfh. 

This  value  is  approximately  24  percent 
of  the  Tedmical  Specification  limit  of 
610.56  scfh  (0.75LJ.  By  using  the 
minimxun  pathway  methodology,  a 
conservative  measurement  of  the  actual 
leakage  expected  through  a  pathway 
under  post-accident  conditions  can  be 
determined.  The  previous  outage  "As 
Left"  Intemated  I^ak  Rate  Test, 
completed  on  March  16, 1992,  indicated 
that  the  primary  containment  overall 
integrated  leak^e  rate,  which  obtains 
the  summation  of  all  potential  leakage 
paths  including  containment  welds, 
valves,  fittings,  and  penetrations,  was 
0.6706  weight  percent  per  day.  liiis 
value  is  the  sum  of  the  95%  upper 
confidence  limit  calculated  leak  rate  of 
0.5546  weight  percent  per  day  plus  the 
leakage  rate  of  all  nonvented  pathways 
ant  the  leakage  compensation  for  the 
change  in  the  drywell  sump  levels.  This 
value  is  approximately  56  percent  of  the 
limit  specdned  in  the  Technical 
Specifications  (1.2  weight  percent  per 
day  or  0.75  LJ. 

The  above  data,  along  with  the  station 
imposed  limit  for  maximum  pathway 
leakage,  provide  a  basis  for  showing  that 
the  probability  of  exceeding  the  ofi  site 
does  rates  established  in  10  CFR  part 
100  will  not  be  increased  by  extending 
the  current  Type  A,  B,  and  C  testing 
intervals  for  a  maximum  of  190  days. 
The  proposed  exemption  does  not  affect 
plant  nonradiological  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 


not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  rigid  compliance  with  the 
requirements  of  sections  III.A.6(b), 
III.D.2(a),  and  III.D.3  of  appendix  )  to  10 
CFR  part  50.  Such  action  would  not 
enhance  the  protection  of  the 
environment  and  would  result  in 
unjustified  costs  for  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  considered 
previously  in  the  Final  Environmental 
Statements  for  Dresden,  Units  2  and  3, 
dated  November  1973. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  state  of 
Illinois  regarding  the  environmental 
impact  of  the  proposed  action.  They  had 
no  comments. 

Finding  of  No  Significant  Inqiact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee’s 
request  for  exemption  dated  May  14, 
1993,  as  supplemented  June  30, 1993, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  and  at  the 
Morris  Public  Library,  604  Liberty 
Street,  Morris,  Illinois  60451. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 

James  E.  Dyer, 

Director,  Project  Directorate  UI-2,  Division 
of  Reactor  Pwjects — III/IV/V,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  93-21228  Filed  8-30-93;  8:45  am] 
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Mayo  Foundation,  Rochaatar, 
Minneaota;  Order  impoaing  Civil 
Monetary  Penalty 

[Docket  No.  030-02195,  License  No.  22- 
00519-03  EA  93-0791 

I 

Mayo  Foundation  (Licensee)  is  the 
holder  of  Byproduct  Material  License 
No.  22-00519-03  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  June  4, 1992.  The 
license  authorizes  the  Licensee  to 
possess  and  use  byproduct  materials  for 
medical  diagnosis,  therapy,  and 
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research  on  humans;  and  research  and 
development,  including  animal  studies 
and  student  instruction,  in  accordance 
with  the  conditions  specified  therein. 

n 

An  inspection  of  the  Licensee’s 
activities  was  conducted  on  April  2 
through  7, 1993.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Impositimi  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  June  9, 1993.  The  Notice 
states  the  nature  of  the  violations,  the 
provisions  of  the  NRC’s  reqviirements 
that  the  Licensee  had  violated,  and  the 
amoxmt  of  the  civil  penalty  proposed  for 
the  violations.  The  Licensee  responded 
to  the  Notice  by  letters  dated  Jime  30 
and  July  1, 1993.  In  its  responses,  the 
Licensee  objects  to  the  characterization 
of  Violation  LA  as  willful,  and  requests 
mitigation  of  the  dvil  penalty. 

m 

After  consideration  of  the  Licensee’s 
responses  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
appendix  to  this  Order,  that  the 
violation  occvirred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  that; 

The  Licensee  pay  a  dvil  penalty  in 
the  amoimt  of  $6,000  within  30  days  of 
the  date  of  this  Oder,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Diredor,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Dociunent  Ontrol 
Desk,  Washington,  DC  20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing’’  and  shall  be 
addressed  to  the  Dir^or,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 


in,  799  Roosevelt  Road,  Glen  Ellyn. 
Illinois  60137. 

If  a  hearing  is  requested,  the 
Commission  will  i^e  an  order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  efiective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  Violations  I.  A 
and  I.B  admitted  by  the  Licensee,  this 
Order  should  be  sustained. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission 
James  liebennan. 

Director,  Office  of  Enforcement 

Appendix  Evaluations  and  Conclusions 

On  June  9. 1993,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection  on  April  2  through  7, 1993. 
Mayo  Foundation  (Licensee)  responded 
to  the  Notice  on  June  30  and  July  1. 

1993.  In  its  responses,  the  Licensee 
admits  all  of  the  violations,  objects  to 
the  characterization  of  Violation  LA  as 
willful,  and  rMuests  mitigation  of  the 
civil  penalty.  Ine  NRC’s  evaluation  and 
conclusions  regarding  the  licensee’s 
requests  are  as  follows: 

Restatement  of  Violation  I 

A.  License  Condition  No.  30  as 
contained  in  Amendment  No.  43  dated 
June  4, 1992,  states,  in  part,  that  the 
licensee  shall  conduct  its  program  in 
accordance  with  the  statements, 
representations  and  procediues 
contained  in  an  application  dated 
March  31, 1991,  and  a  letter  dated  July 
11, 1991. 

The  letter  dated  July  11, 1991,  states, 
in  part,  in  Item  6.b,  “Phosphorus-32 
Safety  Instructions,’’  that  a  daily  meter 
survey  is  required  if  the  laboratory 
possesses  greater  than  10  times  the 
Annual  Limit  of  Intake  (ALI)  (ten  times 
900  microcuries)  or  uses  more  than  10 
microcuries  of  phosphorus-32  on  that 
day. 

Contrary  to  the  above,  on  March  21 
and  22. 1993,  a  daily  meter  survey  was 
not  performed  and  ffie  laboratory 
(Guggenheim  Building  Room  319) 
possessed  10  millicuries  of  phosphorus- 
32.  a  quantity  greater  than  10  ALI  and 
used  more  than  10  microcmies  on  those 
days. 


B.  License  Condition  No.  30  as 
contained  in  Amendment  No.  43  dated 
June  4, 1992,  states,  in  part,  that  the 
licensee  shall  conduct  its  program  in 
accordance  with  the  statements, 
representations  and  procedures 
contained  in  an  application  dated 
March  31, 1991,  and  a  letter  dated  July 
11, 1991. 

The  application  dated  March  31, 

1991,  states,  in  part,  in  Attachment 
10.12,  "Procedure  for  Area  Surveys,’’ 
that  if  major  contamination  (equal  to  or 
greater  than  220  dpm/100  cm2)  u  found 
of  a  beta  emitter  in  an  unrestricted  area, 
decontamination  by  laboratory 
personnel  and  resurvey  by  Radiation 
Safety  Officer  personnel  within  two 
working  days  are  required. 

10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  the 
requirements  of  Part  20  and  which  are 
reasonable  under  the  circumstances  to 
evaluate  the  extent  of  radiation  hazards 
that  may  be  present.  As  defined  in  10 
CFR  20.201(a),  "survey”  means  an 
evaluation  of  the  radiation  hazards 
incident  to  the  production,  use.  release, 
disposal.  OT  presence  of  raffioactive 
materials  or  other  sources  of  radiation 
under  a  specific  set  of  conditions. 

Contra^  to  the  above: 

1.  From  March  23, 1993,  through 
April  3, 1993,  the  licensee  did  not 
perform  adequate  surveys  to  determine 
the  presence  of  phosphoru»-32 
contamination  in  imrestricted  areas 
including  individuals’  clothing, 
vehicles,  homes,  and  a  chuurch,  to  assure 
that  contamination  limits  in  these 
unrestricted  areas  were  not  exceeded. 

2.  On  March  25, 1993,  major  ' 

contamination  (approximately  3,300 
dpm)  of  phosphorus-32  (a  beta  emitter) 
was  found  by  a  laboratory  person  in  his 
home  (an  unrestricted  area)  and  a 
resurvey  was  not  performed  by 
Radiation  Safety  Office  personnei  until 
April  2, 1993,  a  period  exceeding  two 
days. 

Summary  of  Licensee's  Response  to 
Violation  I 

The  Licensee  admits  Violation  I. 

Summary  of  Licensee’s  Request  for 
Mitigation 

The  Licensee  objects  to  the 
characterization  that  Violation  LA  was 
willful  in  nature.  The  Licensee  asserts 
that  the  term  willful  carries  the  strong 
connotation  that  the  action  (omission)  ’ 
was  planned,  deliherate,  and 
intentional.  *1116  Licensee  asserts  that 
while  the  omission  of  a  daily  survey  by 
this  trainee  was  careless  and  negligent, 
it  cannot  be  characterized  as  an 
omission  that  resulted  from  careful  and 
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thorough  consideratioD,  i.e.,  a  deliberate 
decision,  nor  vras  the  omission  meant  to 
deceive  anyone. 

The  Licensee  argues  that  the  failure  of 
the  research  trainee  to  conduct  daily 
surve)rs  should  be  characterized  as  an 
omission  that  resulted  from  a  lack  of 
thought  and  a  lock  of  awareness  of 
consequences,  and  that  this  omission 
does  not  differ  in  principle  from  many 
other  violations  that  have  resulted  in 
enfbrconent  actions  where  the 
violations  were  not  considered  willful 
in  nature  even  though  the  licensee  knew 
about  the  specific  rotatory 
requirements  associated  with  the 
violation. 

In  the  Licensee’s  view, 
characterization  of  one  type  of  violation 
as  willful  without  informing  licensees 
that  such  violatims  will  be  considered 
willful  constitutes  inconsistent, 
arbitrary,  and  capricious  enforcement  of 
regulatory  requirements,  which  is  unfair 
and  injurious  to  the  licensee. 

The  Licensee  further  asserts  that 
characterization  of  a  violation  as  willful 
on  the  basis  that  a  trainee  knew  about 
a  requirement  but  failed  to  follow  it,  is 
a  chwge  in  priority  of  importance  that 
should  be  communicated  to  the 
regulated  community  prior  to  its 
implementation.  The  Licensee  believes 
that  “willfulness”  is  imderstood  by  the 
regulated  community  to  be  a  delilrarate 
action  taken  on  the  part  of  a  licensee  to 
avoid  the  implementation  of  a 
regulatory  reqxiirement  or  the  failure  to 
incorporate  such  a  requirement  into  the 
licensee’s  safety  program.  The  Licensee 
also  asserts  that  ^aracterization  of  the 
failure  of  an  individual  employee  of  a 
licensee  to  perform  a  spednc  safety 
requirement  that  has  bwn  incorporated 
into  the  licensee’s  safety  program  as 
willful  is  precedent  setting  and  has  not 
been  communicated  to  licensees. 

Finally,  the  Licensee  argues  that  the 
discussion  of  willful  violations  in  10 
CFR  Part  2  distinguishes  between  a 
person  who  is  a  licensee  official,  such 
as  the  Radiation  Safety  Officer,  and  a 
non-supervisory  employee.  According 
to  the  Licensee,  the  individual  in 
question  was  a  trainee  who  stood  to  gain 
no  economic  or  other  significant 
advantage  as  a  result  of  this  violation. 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation 

The  NRC’s  policy  on  willfulness  has 
been  formally  communicated  to  this 
Licensee  and  the  licensed  community  in 
general  by  the  “General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions,”  (Enforcement 
Policy)  10  CFR  Part  2,  Appendix  C. 
Section  IV.C  of  the  policy  states: 


[Tlhe  severity  level  of  a  violation  may 
be  increased  if  the  circumstances 
surrounding  the  matter  involve  careless 
disregard  of  requirements,  deception,  or 
other  indications  of  willfulness.  The 
term  ‘willfulness’  as  used  in  this  policy 
embraces  a  spectrum  of  violations 
ranging  from  deliberate  intent  to  violate 
or  falsify  to  and  including  careless 
disregard  for  requirements.”  In 
determining  the  specific  severity  level 
of  a  violation  involving  willfulness, 
consideration  will  be  given  to  such 
factors  as  the  position  and 
responsibilities  of  the  person  involved 
in  the  violation  (e.g.,  licensee  official  or 
non-supervisory  employee),  the 
significance  of  any  imderlying  violation, 
the  intent  of  the  violator  (i.e.,  careless 
disregard  or  deliberateness),  and  the 
economic  or  other  advantage,  if  any, 
gained  as  a  result  of  the  violation.  The 
relative  weight  given  to  each  of  these 
factors  in  arriving  at  the  appropriate 
severity  level  will  be  dependent  on  the 
circumstances  of  the  violation. 

Violations  I.A  and  I.B  were 
categorized  in  the  aggregate  as  a 
Severity  Level  n  problem  and  a  $6,000 
civil  penalty  was  assessed  for  Violation 
I.A.  Violations  LA  and  I.B  would 
normally  have  been  categorized  at 
Severity  Level  III:  however,  the  severity 
level  was  increased  to  Severity  Level  11 
because  of  the  willful  nature  of 
Violation  I.A. 

Violation  LA  was  willful,  as  that  term 
is  used  in  the  Enforcement  policy, 
because  the  researcher  had  been  trained 
on  the  survey  requirement  and  was 
aware  of  the  requirement,  yet  chose  not 
to  follow  it.  Fuller,  the  researcher  was 
performing  post  doctorate  research  and 
had  previously  used  phosphorus-32  at 
another  institution  which  indicates 
significant  education  and  knowledge  as 
to  why  such  requirements  exist  and 
should  be  followed.  On  March  21, 1993, 
the  researcher  imknowingly 
contaminated  his  hands  when  he 
opened  a  new  vial  containing  10 
millicuries  of  phosphoru8-32,  and  he 
spread  phosphorus-32  within  the 
laboratory  and  on  his  clothing.  The 
contamination  went  undetected  due  to 
the  researcher’s  failure  to  survey  himself 
and  the  laboratory  prior  to  leaving  the 
work  area.  The  researcher  indicated  that 
the  survey  meter  located  in  the 
laboratory  had  low  batteries  and  that  he 
was  in  a  hurry  to  leave.  The  researcher 
worked  in  the  laboratory  again  that 
night,  and  again  failed  to  survey.  On 
March  22, 1993,  the  researcher 
continued  to  work  with  phosphorus-32, 
and  again,  he  did  not  survey  himself 
and  the  laboratory.  In  all  three  cases,  he 
did  not  take  the  time  to  have  the  meter 
batteries  changed  or  to  use  a  functioning 


meter  from  an  adjacent  labcwatory.  The 
authorized  user  had  trained  the 
researcher  on  the  survey  reouirement, 
and  the  researcher  indicated  that  he  was 
aware  of  the  requirement. 

While  the  NRC  staff  agrees  that  the 
researcher’s  actions  were  not  done  for 
deception  or  monetary  gain,  those 
actions  went  well  beyond  mere 
forgetfulness  or  accidental  omission; 
they  demonstrated  an  unwillingness  to 
comply  with  a  known  reqmrement. 
Moreover,  if  the  researcher’s  actions  had 
been  based  on  deception  or  monetary 
gain,  then  direct  enforcement  action 
against  the  researcher  under  10  CFR 
30.10  would  have  been  considered.  The 
severity  level  of  the  problem  was 
appropriately  categorized  at  Severity 
Level  II  based  on  the  willful  nature  of 
Violation  LA.  In  determining  the 
severity  level,  the  NRC  staff  weighed  the 
significance  of  the  underlying  violation 
(including,  in  this  case  the 
consequences),  the  advantage  to  the 
researcher  (saving  time),  and  the  fact 
that  the  researcher  was  a  non- 
supervisory  employee.  Moreover,  if  the 
surveys  had  been  performed  by  the 
researcher,  the  offsite  release  would  not 
have  occurred. 

Based  on  the  above,  the  Licensee’s 
argument  that  Violation  LA.  was  not 
willful  does  not  provide  an  adequate 
basis  for  mitigation  of  the  civil  penalty. 
Additionally,  the  Licensee  has  provided 
no  other  basis  for  mitigation  of  the  civil 
penalty. 

NRC  Conclusion 

Based  on  its  evaluation  of  the 
licensee’s  response,  the  NRC  staff 
concludes  that  Violation  LA  was  willful 
and  that  an  adequate  basis  for  mitigation 
of  the  civil  penalty  has  not  been 
provided  by  the  Licensee.  Accordingly, 
NRC  concludes  that  a  civil  monetary 
penalty  of  $6,000  should  be  imposed  by 
order. 

[FR  Doc.  93-21130  Filed  8-30-93;  8.45  am] 
BILUNQ  CODE  TSSO-ai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32804;  File  No.  SR-Amex- 
S2-26] 

Saif-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  a  Pilot  Program  for 
Specialists’  Liquidating  Transactions 

August  25, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
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hereby  given  that  on  August  13, 1992, 
the  American  Stock  Exchange,  Inc. 
("Amex”  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fiom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Commentary  .02  to  Amex  Rule  170  to 
permit  a  specialist  to  efiect  a  liquidating 
transaction  on  a  zero  minus  tick,  in  the 
case  of  a  "long"  position,  or  a  zero  plus 
tick,  when  covering  a  "short"  position, 
without  Floor  Official  approvd.  The 
proposed  rule  change  also  sets  forth  the 
affirmative  action  that  specialists  would 
be  required  to  take  subsequent  to 
effecting  various  types  of  liquidating 
transactions.  The  proposal  would  be 
implemented  on  a  one  year  pilot 
program  basis. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

U.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutwy  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Commentary  .02  to  Exchange  Rule 
170  provides  that  a  specialist  may 
liquidate  or  decrease  his  or  her  position 
in  a  specialty  stock  so  long  as  the 
transaction  is  reasonable  fo  relation  to 
general  market  conditions  and  the 
market  conditions  of  the  particular 
security,  and  is  efiected  in  a  reasonable 
and  orderly  manner.  In  particular,  this 
Commentary  provides  that  a  specialist 
should  avoid  liquidating  all,  or 


substantially  all,  of  a  position  by  selling 
stock  on  a  direct  miniu  or  zero  minvis 
tick,  or  by  purchasing  stock  on  a  direct 
plus  or  zero  plus  tick,  unless  prior  Floor 
Official  approval  is  obtained,  and  the 
transaction  is  reasonably  necessary  in 
relation  to  the  specialist’s  overall 
position  in  his  or  her  specialty  stocks. 

The  Exchange  is  proposing  to  amend 
Commentary  .02  to  Rule  170  to  permit 
specialists  to  liquidate  a  dealer  position 
by  selling  "long"  inventory  stou  on  a 
zero  minus  tick,  or  by  purchasing  to 
"cover"  a  "short"  position  on  a  zero 
plus  tick,  without  Floor  Official 
approval.  This  change  is  expected  to 
facilitate  the  specialist’s  market 
maintenance  capability,  particularly 
during  \musual  market  conditions. 

Additionally,  the  Exchange  is 
proposing  to  further  amend 
Commentary  .02  to  emphasize  the 
specialist’s  affirmative  role  in  providing 
stabilizing  dealer  participation  to  the 
market  place,  especially  during  periods 
of  volatile  or  unusual  market  activity 
involving  significant  price  movement  in 
a  security,  where  liquidation  may  be 
required  to  facilitate  the  maintenance  of 
a  fair  and  orderly  market.  In'this  regard, 
paragraph  (b)  of  the  Commentary  would 
be  amended  to  provide  as  follows: 

•  Liquidation  involving  the  principal 
selling  of  any  specialty  stock  on  a  direct 
minus  tick,  or  the  pur^asing  of  such 
stock  on  a  direct  plus  tick  will  require 
Floor  Official  approval,  and  should  be 
efiected  only  in  conjunction  with  the 
specialist’s  re-entering  the  market  on  the 
opposite  side  of  the  market  from  the 
liquidating  transaction  where  the 
imbalance  indicates  that  the  immediate 
succeeding  transactions  would  result  in 
a  lower  price  following  the  sale  (or 
higher  price  following  the  purchase). 

•  During  volatile  or  imusual  market 
conditions  involving  significant  price 
movement  in  a  security,  the  specialist 
should  re-enter  the  market  following  a 
liquidation  transaction  which  was 
effected  by  selling  stock  on  a  direct 
minus  or  zero  minus  tick,  or  purchasing 
stock  on  a  direct  plus  or  zero  plus  tick 
and,  at  a  minimum,  participate  as  a 
dealer  to  the  extent  of  his  or  her  usual 
level  of  dealer  participation  in  the 
subject  security. 

•  During  such  periods,  a  series  of 
such  liquidating  transactions  effected 
within  a  brief  period  of  time  should  be 
accompanied  by  the  specialist’s  re-entry 
in  the  market  and  efiecting  transactions 
which  reflect  a  significant  degree  of 
dealer  participation. 

The  Exchange  is  proposing  to 
implement  the  above  amendments  on  a 
one  year  pilot  program  basis,  and  will 
monitor  compliance  with  the 
requirements  of  the  Rule  through 


existing  surveillance  procedures.  In 
particular,  liquidation  transactions 
efiected  by  specialists  tm  direct  plus  or 
minus  destabilizing  ticks  will  initially 
be  reviewed  as  to  whether  the  requisite 
Floor  Official  approval  was  obtained, 
and  vrill  be'subj^ed  to  a  further  review 
with  respect  to  the  specialist’s  dealer 
participation  levels,  re-entry  into  the 
market  in  terms  of  timing  and  support, 
and  whether  the  transactions  were 
counter  to  the  marinet  trend.  The 
Exchange  will  provide  the  Commission 
with  a  report  summarizing  the  results  of 
its  surveillance  prior  to  the  concliuion 
of  the  pilot  period. 

The  amendments  are  expected  to 
provide  specialists  with  the  ability  to 
respond  to  periods  of  extreme  market 
volatility,  particularly  those 
characterized  by  high  volume  and 
selling  pressure,  by  permitting  him  or 
her  to  liquidate  large  dealer  positions 
acquired  as  a  result  of  such  selling 
pressure.  Further,  the  changes  would 
reinforce  the  specialist’s  affirmative 
obligation  to  maintain  a  fair  and  orderly 
market  by  providing  stabilizing  dealer 
participation  to  the  market  place,  and 
would  reinforce  his  or  her  negative 
obligations  in  that  a  specialist  would 
not  be  able  to  liquidate  in  the  absence 
of  a  large  dealer  position,  but  could  only 
do  so  if  reasonably  necessary  to 
maintain  a  fair  and  orderly  market. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Se^on  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
m^anism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest,  by  enabling 
specialists  to  facilitate  orderly  and 
continuous  markets  diuing  periods  of 
imusual  volatility  or  price  changes. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  EfifectiveneM  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
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UngiatM-  or  within  such  longer  period  (i) 
As  the  Clommission  may  designate  up  to 
00  days  of  such  date*if  it  finds  such 
longer  period  to  be  appropriate  and 
publish  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organizati(Hi  consents,  the  Commission 
will: 

(A)  by  mder  approve  the  proposed 
rule  chanM,  or 

(B)  institute  proceeding  to  determine 
whether  the  proposed  rule  change 
should  be  diMpproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  urith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendmmts,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
pro^sions  of  5  U.S,C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-92- 
26  and  should  be  submitted  by 
September  21, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigaral  H.  McFarland, 

Deputy  Secntary. 

[FR  Doc  93-21107  FUed  8-30-93;  8:45  am] 
BiLijNo  oooa  saia-ei-ai 


Self-Wequlatofy  Organixation*; 
AppUcatlona  for  Unllatad  Trading 
Privilagaa;  Notlca  and  Opportunity  for 
Haartng;  Chicago  Stock  Exchange,  inc. 

August  25, 1993. 

'The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  secUun 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  tmlisted  trading  privileges  in  the 
following  securities: 

Bank  America 

Depositary  Shares,  (1/20  Pfd.  I)  No  Par 


Value  (File  No.  7-11199) 

Saul  Centers.  Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-11200) 

Borg-Wamer  Automotive,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-11201) 

Qticorp 

Depositary  Shares,  (8%  Non-Cum. 
Pfd.)  No  Par  Value  (File  No.  7- 
11202) 

Chemical  Banking 

10.96%  Pfd.,  $1.00  Par  Value  (File  No. 
7-11203) 

Freeport  Copper  &  Gold 
Dep.  Shares,  No  Par  Value  (File  No. 
7-11204) 

ROC  Communities,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-11205) 

Stone  Container 

Cum.  Cv.  Exch.  Pfd.  E,  $.01  Par  Value 
(File  No.  7-11206) 

Wolverine  Tube.  Inc. 

Common  Stodc,  $.01  Par  Value  (File 
No.  7-11207) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  16, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Semirities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  FolloMong  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kata, 

Secretary. 

[FR  Doc.  93-21050  Filed  8-30-93;  8:45  am] 
aajjNO  oooa  sois-oi-m 


S«lf-Regulatory  Organbationt; 
Appileationa  for  Unllatad  Trading 
Privilagaa;  Notloa  and  Opportunity  for 
Haaring;  Cincinnati  Stock  Exchange, 
Inc. 

August  25, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 


("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  theretmder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Aztar  Corp. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-11177) 

Bank  of  Boston  Corp. 

Depositary  Shares  (rep.  1/10  Sh.  of 
7%%  Cum.  Pfd.  Stk.  Ser.  F)  (File 
No.  7-11178) 

Bedford  Property  Investors.  Inc. 

Conunon  Stodc,  $1.00  Par  Value  (File 
No.  7-11179) 

Columbia  Hospital  Corp. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-11180) 

Comdisco,  Inc. 

8y4%  Cum.  Pfd.  Ser.  B  (File  No.  7- 
11181) 

Continent^  Airlines,  Inc. 

Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-11182) 
Continental  Airlines,  Inc. 

Class  B  Common  Stock.  $.01  Par 
Value  (File  No.  7-11183) 

Corporate  lUgh  Yield  Fund.  Inc. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-11184) 

CRI  Liquidating  RETT,  Inc. 

Common  St(^.  $.01  Par  Value  (File 
No.  7-11185) 

Kasler  Holding  Co. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-11186) 

LTV  Corp. 

Common  Stock,  $.50  Par  Value  (File 
No.  7-11187) 

Magma  Copper  Co. 

5y«%  Cum.  Cv.  Pfd.  Ser.  D,  $.01  Par 
Value  (File  No.  7-11188) 

Morgan  Stanley  Emerging  Mukets  Debt 
Fund,  Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-11189) 

Muni  Assets  Fund,  Inc. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-11190) 

Navistar  International  Corp.  (Holding 
Co.) 

Common  Stock.  $.10  Par  Value  (File 
No.  7-11191) 

Navistar  International  Corp.  (Holding 
Co.) 

Cum.  Cv.  )r.  Pref.  Ser.  D,  $1.00  Par 
Value  (File  No.  7-11192) 

Navistar  International  Corp.  (Holding 
Co.) 

$6.00  Cum.  Cv.  Pfd.  Ser.  C,  $1.00  Par 
Value  (File  No.  7-11193) 

Post  Properties.  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-11194) 

U.S.  Home  Corp. 

Conunon  Sto^,  $.01  Par  Value  (File 
No.  7-11195) 

USA  Waste  Services,  Inc. 
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Common  Stock,  $.01  Par  Value  (File 
No.  7-11196) 

Van  Kampen  Me^tt  Municipal 
Opportunity  Trust  n 

Common  Shares  of  Beneficial  Interest, 
$.10  Par  Value  (File  No.  7-11197) 
Wheeling  Pittsburgh  Corp. 

Ser.  A  Cv.  Pfd.  $.10  Par  Value  (File 
No.  7-11198) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Septwnbw  16. 1993, 
vnritten  data,  views  and  arguments 
concerning  the  above-referanced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Seoirities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  informatirm  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  CommiMion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secmtary. 

(FR  Doc  83-21051  Filed  8-30-93;  8:45  un] 
aaian  code  asio<at-M 


[ReL  No.  iC-19653;  811-3064] 

Liquid  Groan  Trust;  Application 
August  25, 1903. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"  or  “Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

applicant:  Liquid  Green  Trust. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  DATES:  The  application  on  Form 
N-8F  was  filed  on  April  6, 1993,  and 
amended  on  July  19, 1993. 

HEARMQ  OR  NOTinCATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  STC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  &e  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  ih9  request,  personally  or  by 
mdl.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
September  20, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lavryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  iter’s  interest,  the  reason  fcH*  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  429  North  Pennsylvania 
Street,  Indianapolis.  Indiana  46204. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  ManagemenL 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Rqupesentations 

1.  Prior  to  February  23, 1993, 
applicant  was  a  diversified  open-end 
management  investment  company, 
organized  as  a  business  trust  under  the 
laws  of  the  State  of  Indiana.  On  May  27, 
1980,  applicant  registered  \mder  the  Act 
by  filing  a  notification  of  registration 
pursuant  to  section  8(a).  On  that  same 
date,  applicant  filed  a  registration 
statement  on  Form  N-IA  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act.  Applicant’s  registration 
statement  was  declared  effective,  and  its 
initial  public  offering  commenced,  on 
June  15. 1980. 

2.  On  September  10, 1992,  applicant’s 
board  of  trustees  (the  “Trustees"),  in 
compliance  with  rule  17a-8,  approved 
an  Agreement  and  Plan  (the 
“Agreement")  between  applicant  and 
Quest  Cash  Reserves.  Inc.  (Pile  No.  811- 
5731)  on  behalf  of  its  Primary  Portfolio 
(the  “Quest  Fund").  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets,  subject  to  stated 
liabilities,  to  the  Quest  Fund  in 
exchange  for  that  number  of  shares  of 
the  Quest  Fund  equal  to  the  number  of 
applicant’s  units  outstanding  at  the  time 
of  transfer. 

3.  In  approving  the  transaction,  the 
Trustees  considered  various  fectors, 
including  (a)  the  decision  of  applicant’s 
adviser  to  withdraw  frmn  the 
management  of  applicant;  (b)  the 
capabilities  and  resources  of  the  Quest 
Fund’s  adviser;  (c)  the  comparative 
investment  performance  of  applicant 
and  the  Quest  Fund,  as  well  as  the 


performance  of  similar  funds;  and  (d) 
the  similarities  and  diffaranoes  betwm 
investment  objectives,  policiaa,  and 
restrictions  of  applicant  and  the  Quest 
Fimd,  as  well  as  the  services  available 
to  unitholders/shareholders  of  the 
respective  funds.  In  the  Trustee’s  view, 
through  comhining  applicant  with  the 
Quest  Fund,  applii^t’s  unitholders 
would  have  the  opptwtunity  to  addeve 
enhanced  levels  of  investment 
management  and  sharehold«  servioea. 

4.  A  prospectus  and  proxy  statement 
dated  November  14, 1992  was  mailed  to 
applicant’s  unitholders  and  filed  %vith 
the  SEC.  Applicant’s  unitholders 
approved  the  Agreement  at  a  special 
meeting  held  on  Deoembw  18, 1992. 

5.  Each  of  applicant  and  the  Quest 
Fimd  are  money  maricet  funds.  On 
January  26, 1993,  applicant  had 
101,755,084.93  i^ts  outstanding  with  a 
net  asset  value  of  $1.00  per  share. 
Effective  January  27, 1993,  applicant 
transferr^  its  assets,  subj^  to  stated 
liabilities,  to  the  Quest  F^d  in 
exchange  for  Quest  Fund’s  shares  in 
accordance  with  the  Agreement 
Immediately  thereafter,  applicant 
distributed  the  Quest  fWo  shares  to  its 
unitholders  on  a  one-for-one  basis,  in 
complete  liquidation  of  applicant. 

6.  Applicant  incurred  approximately 
$62,675  in  expenses  in  coimection  nvith 
the  transaction,  consisting  of  legal  and 
accovmting  fees  and  expenses  relating  to 
the  proxy  solicitation. 

7.  As  of  the  date  of  filing  the 
application,  applicant  had  no 
unitholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  is  not  presently  engaged  In, 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

8.  Effective  February  23. 1993, 
applicant  was  terminated  and 
surrendered  its  authority  to  transact 
business  as  an  Indiana  business  trust. 

Fev  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-21054  Filed  8-30-93;  8:45  am) 
BtUMG  COOC  a010-01-M 


[R«l.  No.  IC-196S4;  811-6133] 

Liquid  Groan  GovommontTawt; 
Application 

August  25, 1993. 

agency:  Securities  and  Exchange 
Commission  (“S^"  ta  “Ctmuidssion’’). 
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ACTION:  Notice  of  application  for 
deregiatiation  under  the  Investment 
Company  Act  of  1640  (the  "Act”). 

APPLICANT:  Liquid  Green  Government 
Trust 

RELEVANT  ACT  tECTIONS:  Section  8(f). 
SUHMARV  OP  APPLICATION:  Applicant 
seeks  an  cvder  declaring  that  it  has 
ceased  to  be  an  investment  company. 
HEAMNO  OR  N0TV1CAT10N  OP  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC’s 
Secret^  and  serving  applicant  with  a 
copy  of  the  reqxiest,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
September  20, 1063,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  iter’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  tne  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20546. 
Applicant.  426  North  Pennsylvania 
Street,  Inffianapolis,  Indiana  46204. 

FOR  FURTHER  MPORMATION  CONTACT: 

Mary  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATXM*.  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Prior  to  February  23, 1963, 
applicant  was  a  diversified  open-end 
management  investment  company, 
organized  as  a  business  trust  imder  the 
laws  of  the  State  of  Indiana.  On  July  2, 
1960,  applicant  registered  imder  the  Act 
by  filing  a  notification  of  registration 
pursuant  to  section  8(8).  On  that  same 
date,  applicant  filed  a  registration 
statement  on  Form  N-lA  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act.  Applicant’s  registration 
statement  was  declared  effective,  and  its 
initial  public  offering  commenced,  on 
August  13, 1990. 

2.  On  September  10, 1992,  applicant’s 
board  of  trustees  (the  “Trustees”),  in 
compliance  mth  rule  17a-8,  approved 
an  Agreement  and  Plan  (the 
“Agiwment”)  between  applicant  and 
Quest  Cash  R^rves,  Inc.  (File  No.  811- 


5731)  on  behalf  of  its  Government 
Portfolio  (the  "Quest  Fxmd”).  The 
Agreement  provided  that  applicant 
would  transfer  all  of  its  assets,  subject 
to  stated  liabilities,  to  the  Quest  Fund, 
in  exchange  for  that  niunber  of  shares  of 
the  Quest  Fund  equal  to  the  number  of 
applicant’s  units  outstanding  at  the  time 
of  transfer. 

3.  In  approving  the  transaction,  the 
Trustees  considered  various  fectors, 
including  (a)  the  decision  of  applicant’s 
adviser  to  withdraw  from  the 
management  of  applicant;  (b)  the 
capabilities  and  resoiuces  of  the  Quest 
Fund’s  adviser:  (c)  the  comparative 
investment  performance  of  applicant 
and  the  Quest  Fimd,  as  well  as  the 
performance  of  similar  funds;  and  (d) 
the  similarities  and  differences  between 
investment  objectives,  policies,  and 
restrictions  of  applicant  and  the  Quest 
Fund,  as  well  as  the  services  available 
to  unitholders/shareholders  of  the 
respective  funds.  In  the  Trustee’s  view, 
through  combining  applicant  with  the 
Quest  Fund,  applicant’s  unitholders 
would  have  the  opportunity  to  achieve 
enhanced  levels  of  investment 
management  and  shareholder  services. 

4.  A  prospectus  and  proxy  statement 
dated  November  14, 1992  was  mailed  to 
applicant’s  unitholders  and  filed  with 
the  SEC.  Applicant’s  unitholders 
approved  the  Agreement  at  a  special 
meeting  held  on  December  18, 1992. 

5.  Each  of  applicant  and  the  Quest 
Fund  are  money  market  funds.  On 
December  18, 1992,  applicant  had 
11,838,121  imits  outstanding  with  a  net 
asset  value  of  $1.00  per  share.  On 
December  21, 1992',  applicant 
transferred  its  assets,  subject  to  stated 
liabilities,  to  the  Quest  Fund  in 
exchange  for  Quest  Fund’s  shares  in 
accordance  with  the  Agreement. 
Immediately  thereafter,  applicant 
distributed  the  Quest  Fund  shares  to  its 
unitholders  on  a  one-for-one  basis,  in 
complete  liquidation  of  applicant. 

6.  Applicant  incurred  approximately 
$4,735  in  expenses  in  connection  with 
the  transaction,  consisting  of  legal  and 
accounting  fees  and  expenses  relating  to 
the  proxy  solicitation. 

7.  As  of  the  date  of  filing  the 
application,  applicant  had  no 
unitholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  is  not  presently  engaged  in, 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  mnding  up  of  its 
affairs. 

8.  Effective  February  23, 1993, 
applicant  was  terminated  and 
surrendered  its  authority  to  transact 
business  as  an  Indiana  business  trust. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-21053  Filed  8-30-03;  8:45  am] 
BHXMO  CODE 


[Rel.  No.  IC-19655;  811-3271] 

Liquid  GFMn  Tm-Ffm  Trust; 
Applicstlon 

August  25, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”  or  “Commission”). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Liquid  Green  Tax-Free  Trust. 
RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  'The  application  on  Form 
N-8F  was  filed  on  April  6, 1993,  and 
amended  on  July  19, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  20, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
bearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  I)C  20549. 
Applicant,  429  North  Pennsylvania 
Street,  Indianapolis,  Indiana  46204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  ’The 
following  is  a  summary  of  the 
application.  *1116  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Prior  to  February  23, 1993, 
applicant  was  a  diversified  open-end 
management  investment  company. 
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organized  as  a  biisiness  trust  under  the 
laws  of  the  State  of  Indiana.' 
Commission  records  show  that 
applicant  registeted  under  the  Act  by 
filbig  a  notification  of  registration 
pursuant  to  section  8(a)  on  October  1, 
1981.  On  that  same  date,  applicant  filed 
a  registration  statement  <m  Form  N-1 
under  the  Securities  Act  of  1933. 

2.  On  September  10, 1982,  applicant’s 
board  of  trustees  (the  "Thistees”),  in 
compliance  with  rule  17a-8,  approved 
an  Agreement  and  Plan  (the 
"Agreement”)  between  applicant  and 
C^iest  Cash  Rmrves,  Inc.  (File  No.  811— 
5731)  on  behalf  of  its  Genwal  Municipal 
Portfolio  (the  "(^eet  Fimd”).  The 
Agreement  provided  that  applicant 
would  tran^r  all  of  its  assets,  subject 
to  stated  liabilities,  to  the  Quest  Fimd  in 
exchange  for  that  number  of  shares  of 
the  Quest  Fund  eqiial  to  the  number  of 
applicant’s  units  outstanding  at  the  time 
of  transfer. 

3.  In  approving  the  tiimsaction,  the 
Trustees  considered  various  factors, 
including  (a)  the  decision  of  applicant’s 
adviser  to  withdraw  from  the 
management  of  applicant;  (b)  the 
capabilities  and  resources  of  Quest 
Fimd’s  adviser;  (c)  the  comparative 
investment  performance  of  applicant 
and  the  Quest  Fxrnd.  as  well  as  the 
performance  of  similar  funds;  and  (d) 
the  similarities  and  differences  between 
investment  objectives,  policies,  and 
restrictions  of  applicant  and  the  Quest 
Fimd,  as  well  as  the  services  available 
to  unitholders/shareholders  of  the 
respective  funds.  In  the  Trustee’s  view, 
through  combining  applicant  with  the 
Quest  Fund,  applicant’s  unitholders 
would  have  the  opportunity  to  achieve 
enhanced  levels  of  investment 
management  and  shareholder  services. 

4.  A  prospectus  and  pro}^  statement 
dated  November  14, 1992  was  mailed  to 
applicant’s  unitholders  and  filed  with 
the  SEC  Applicant’s  unitholders 
approved  the  Agreement  at  a  special 
meeting  held  on  December  18, 1992. 

5.  Eaw  applicant  and  the  Quest  Fund 
are  money  market  funds.  On  December 
18, 1992,  applicant  had  18,669,341.07 
units  outstanding  with  a  net  ass^  value 
of  $1.00  per  share.  On  December  21, 
1992,  applicant  transferred  its  assets, 
subject  to  stated  liabilities,  to  the  Quest 
Fund  in  exchange  for  Quest  Fund’s 
shares  in  accordance  with  the 
Agreement.  Immediately  thereafter, 
applicant  distributed  the  Quest  Fimd 
shares  to  its  unitholders  on  a  ono-fo?* 
one  basis,  in  complete  liquidation  of 
applicant. 


)  Efiactivs  August  30, 1983,  qjpUcaat  WM  tbs 
succauat  by  rnwgar  to  Giaat  Ijjiaa  Moaay  Fuad. 
Inc. 


6.  Applicant  incurred  approximately 
$7,625  in  expenses  in  connection  with 
the  transaction,  consisting  of  legal  and 
accoimting  fees  and  expenses  relating  to 
the  proxy  solicitation. 

7.  As  of  the  date  of  filing  the 
application,  applicant  had  no 
unitholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  is  not  presently  engaged  in, 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
ai^airs. 

8.  Effective  Felwuary  23, 1993, 
applicant  was  terminated  and 
surrendered  its  authority  to  transact 
business  as  an  Indiana  business  trust. 

For  the  ^C,  by  the  IMvision  of  Investment 
Management,  under  delated  authority. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  93-21055  Filed  8-30-93;  8:45  am] 
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[Releasa  No.  34-32803;  File  No.  SH-IISRB- 
93-10] 

Solf-Rogulatory  Organizations;  Notica 
of  Filing  and  Immodiata  Effactivaneaa 
of  Proposad  Rula  Changa  tha 
Municipal  Sacurltiaa  Rulamaklng 
Board  Relating  to  Technical 
Amendmenta  to  Rules  G-27  and  G-29 

August  25, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  Augurt  17, 1993, 
the  Municipal  Securities  Ridemaking 
Board  ("Board”  or  "MSRB”)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission”  of  "SEC”) 
a  proposed  rule  change  as  described  in 
Items  I.  n,  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regualtory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  technical 
amendments  to  Boa^  rule  &-27, 
concerning  supervision,  and  Board  Rule 
G-29,  concerning  availability  of  Board 
rules  (hereafter  referred  to  as  "the 
proposed  rule  change”).  The  proposed 
rule  change  amends  the  cross-references 
to  rule  G-3  contained  in  rules  G-27  and 
G-29  to  correspond  with  revised  rule  G- 
3.  The  proposed  rule  change  also 
contains  technical  wmd  changes. 


n.  Self-Regulatory  Oigauhration’s 
Statement  of  tha  PuipM  oC  and 
Statutory  Basis  for,  Um  Proposed  Rnk 
Change 

In  its  filing  with  the  Commissi  on,  the 
Board  induded  statements  mnnMming 
the  purpose  of  and  basis  for  the 
propoe^  rule  change  and  discussed  any 
comments  it  reoeiv^  (m  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  fcxth  in 
sections  (A),  (B),  and  (C)  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Propped  Rule 
Change 

(a)  On  Jime  11, 1992,  the  SEC 
approved  amendiments  to  rule  G-3,  on 
professional  qualifications.'  Gener^y, 
the  amendments  revised  the 
organization  of  the  rule  to  clarify  its 
requirements.  In  reorganizing  the  rule, 
the  definitions,  qualification 
requirements,  and  numerical  and 
apprenticeship  requirements,  if 
applicable,  were  brought  under  the 
major  headings  of  each  cat^ory  of 
associated  person. 

The  proposed  rule  change  amends  the 
cross-references  to  rule  G-3  contained 
in  rules  G-27  and  G-29  to  correspond 
with  revised  rule  G-3.  The  proposed 
rule  change  also  contains  tedmical 
word  changes. 

(b)  The  Board  believes  the  proposed 
rule  change  is  consistent  with  section 
15B(b)(2)(C)  of  the  Act  Section 
15B(2)(C)  requires  in  pertinent  part  that 
the  Bo^’s  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperatirm 
and  coordination  with  persons  mgaged 
in  regulating — transactions  in  municipal 
securities — and,  in  general,  to  protect 
investors  and  the  public  interest.  .  .  . 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
affect  the  conduct  of  business  by  any 
broker,  dealer  or  municipal  securities 
dealer.  The  Board  therefore  believes  that 
the  proposed  rule  change  would  not 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 


1  SecuiitiM  Exchange  Act  Retoaie  No.  30798 
Qune  11, 1992)  57  FR  27493.  The  amendmenta 
became  effective  on  September  9, 1992. 
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m.  Date  of  EfiEBctivenew  the 
Pn^Mieed  Rule  Qieiige  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4 
because  it  is  concerned  solely  with  the 
administration  of  the  Board  and  is 
consistent  vrith  the  public  interest.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pvurposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washii^on,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
commiinications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  tor  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-re^latory  organization. 
All  submissions  snould  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  ^ptember  21. 1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secntary. 

(FR  Doc  S3-21111  Filed  8-30-93;  8:45  am] 
Musio  coot  aeis-oi-M 


[Releeee  No.  34-42802;  File  No.  8R-NASO- 
93-41] 

S«lf-R«gulatory  Organization*; 

National  Aaaociatlon  of  Sacuritiaa 
Daalara,  Inc.;  Ordar  Approving 
Propoaad  Rula  Change  Relating  to  the 
Scope  of  the  NASD  Arbitration  Coda  of 
Procadura 

August  25, 1993. 

On  June  11. 1993,i  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD”  or  "Association”)  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”), 
a  proposed  nde  change  purstiant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”), 2  and 
Rule  19l^  thereunder.  3  The  proposal 
amends  section  1  of  part  I  and  sections 
8  and  9  of  part  n  of  the  NASD  Code  of 
Arbitration  Procedure  ("Code”)  to 
clarify  that  emplo)rment-related 
disputes  are  arbitrable  imder  Section  8, 
and  provides  that  in  cases  such  as  those 
involving  employment  discrimination 
claims  the  panel  must  consist  of  a 
majority  of  public  arbitrators. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal  as  amended,  was  provided  by 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
32639,  July  15. 1993)  and  by  publication 
in  the  Federal  Registw  (58  FR  33963, 
July  21, 1993).  No  comment  letters  were 
received.  This  order  approves  the  rule 
change,  as  amended. 

I.  Description  of  Proposed  Rule  Change 

The  NASD  is  proposing  to  make 
several  changes  to  Section  1  of  the 
Code.4  First,  the  NASD  is  proposing  to 
amend  Section  1  to  clarify  that  disputes, 
claims,  or  controversies  arising  out  of 
the  employment  or  termination  of 
employment  of  an  associated  person  are 


<  The  NASD  amended  the  proposed  rule  change 
four  times;  three  times  following  its  original  filing 
on  December  2, 1992,  and  a  fou^  time  following 
the  Commission’s  notice  in  the  Federal  Register  on 
)uly  21, 1993.  The  first  amendment,  filed  on 
February  9, 1993,  modified  the  rule  language  of 
Section  9(a)  to  Part  n  of  the  Code  of  Arbitration 
Procedure  to  delete  a  reference  to  disputes  claiming 
“nrrongful  discharge."  Amendments  two  and  three, 
filed  on  May  18.  and  June  11, 1993  respectively, 
both  amended  part  I,  section  1  of  the  Code  to  clarify 
the  applicabiUty  of  the  Code  to  employment  related 
disputes.  Finally,  on  August  9, 1993,  die  NASD 
filed  amendment  four  to  clarify  the  scope  of  section 
9(b)(ii).  See  letter  from  Susanne  Rothwell,  Associate 
General  Counsel,  NASD,  to  Selwyn ).  Notelovitz, 
Branch  Chief,  Over-the-Counter  Regulation, 

Division  of  Ktoket  Regulation,  SEC,  dated  August 
6, 1993.  The  text  of  the  fourth  amendment,  a  minor 
technical  amendment,  may  be  examined  in  the 
Commission's  Public  Reforace  Room. 

315  U.S.C  78s(bKl)  (1988). 

3 17  CFR  240.19b-t  (1992). 

<  NASD  Manual,  Co^  of  Arbitration  Procedure, 
Pert  L  Sec.  1.  (OCH)  1 3701. 


eligible  for  submission  to  arbitration. 
Second,  the  NASD  is  proposing  a 
parallel  rule  change  to  Section  8.3 
which  addresses  industry  and  clearing 
controversies  that  are  required  to  be 
submitted  to  arbitration.  'Third,  the 
NASD  is  proposing  to  amend  Section  1 
to  clarify  that  disputes  between  or 
among  members  and  associated  persons 
are  eligible  for  submission  to  arbitration 
imder  the  Code.  'These  first  three 
changes  are  intended  to  ensure  that  the 
arbitration  of  industry  employment 
disputes  may  be  compelled  at  the 
instance  of  one  of  the  parties  to  the 
dispute,  and  to  clarify  an  existing 
ambiguity  between  sections  1  and  8 
regarding  the  arbitrability  of  disputes 
between  members  and  associated 
persons. 

The  NASD  is  also  proposing  to  amend 
section  1  to  clarify  that  disputes 
between  or  among  associated  persons 
and  public  customers  are  eligible  for 
submission  to  arbitration. 

Finally,  the  NASD  is  proposing  to 
amend  section  9(a)  >  to  provide  ^at,  in 
disputes  subject  to  arbitration  that  arise 
out  of  the  employment  or  termination  of 
employment  of  an  associated  person, 
and  that  relate  exclusively  to  disputes 
involving  employment  contracts, 
promissory  notes,  or  receipt  of 
commissions,  the  panel  of  arbitrators 
shall  be  made  up  of  industry  arbitrators 
as  provided  by  sections  9(b)(i).  (b)(ii)  or 
10  of  the  Ck>de.  In  all  other  instances  a 
panel  with  a  single  public  arbitrator  or 
a  majority  of  public  arbitrators  chosen 
under  sections  13  ^  or  19,3  as  applicable, 
would  be  used.3  Accordingly,  the 
proposed  rule  change  ensures  that 
claims  such  as  those  based  on 
allegations  of  age,  sex,  or  race 
discrimination,  or  relating  to  sexual 
harassment  and  other  similar  disputes 
will  be  assigned  public  panels. 

II.  Background 

The  NASD  stated  in  its  rule  filing  that 
the  proposed  change  to  Sections  1  and 
8  was  prompted  by  a  decision  of  the 
(California  (Court  of  Appeals,  Higgins  v. 
Superior  Court  of  Los  Angeles  County, ^0 
in  which  the  court  held  that  Section  8 


3  NASD  Manual,  Code  of  Arbitration  Procedure, 
Part  n.  Sec.  8.  (CCH)  1 3708. 

3  NASD  Manual,  Code  of  Arbitration  Procedure, 
Part  n,  Sec.  9(a).  ((X3i)  1 3709. 

7  NASD  Manual,  Ck>de  of  Arbitration  Procedure, 
Part  in.  Sec.  13,  (OCH)  1 3713. 

•  NASD  Manual,  Code  of  Arbitration  Procedure, 
Part  m.  Sec.  19.  (CCH)  1 3719. 

•  The  Code  defines  indtutry  arbitrator  and  public 
arbitrator  in  Sections  19(c)  and  (d).  See  NASD 
Manual,  Code  of  Arbitration  Procwlure,  part  m, 

§§  19(cHd),  (CCH)  13719. 

>oCal.  App.  (Oct  8, 1991),  review  denied  and 
decision  onend  not  officially  published,  1  Cal. 
Rptr.  2d  57  (1992). 
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of  the  Code  did  not  cover  employment 
disputes,  but  only  covered  disputes 
arising  out  of  or  in  connection  with 
business  transactions.  The  court  in 
Higgins  distinguished  prior  case 
precedent  which  compelled  arbitration 
of  an  age  discrimination  claim  before 
the  New  York  Stock  Exchange 
(“NYSE”).**  The  coiirt  found 
dispositive  the  difference  between  the 
language  of  Section  8  of  the  NA^  Code 
of  Arbitration  and  Rule  347  of  the 
NYSE,  which  governs  its  industry 
disputes.*^  Fu^er,  in  Fammd  v. 
Lutheran  Brotherhood,^^  the  Seventh 
Circuit  concluded,  that  the  NASD  Code 
of  Arbitration,  as  currently  drafted,  does 
not  require  the  arbitration  of 
employment  disputes  between  an  NASD 
member  and  its  associated  person.  The 
court  held  that.  “§  1  of  the  NASD’s  Code 
does  not  authorize,  and  §  8  therefore 
does  not  require,  the  arbitration  of 
employment  disputes.” 

With  regard  to  the  proposed  change  to 
Section  9(a).  securities  industry  panels 
are  currently  utilized  in  all  claims 
involving  the  employment  or 
termination  of  emplo^ent  of 
associated  persons.  Ine  NASD 
determined  that  in  disputes  involving 
employment  contracts,  promissory 
notes,  and  receipt  of  commissions,  the 
issues  relate  to  industry  practice  and. 
therefore,  require  industry  experience. 

In  other  disputes,  involving  issues  such 
as  employment  discrimination  and 
sexual  harassment,  there  is  less  need  for 
an  industry  panel  and  the  interests  of 
the  parties  may  be  better  served  by  a 
panel  consisting  of  a  majority  of  public 
arbitrators. 

m.  Discussion  and  Conclusion 
The  Commission  finds  the 
amendments  to  the  NASD  Code  of 
Arbitration  Procedure  to  be  consistent 
with  the  provisions  of  section  15A(b)(6) 
of  the  Act.*9  Section  15A(b)(6)  of  the 
Act  provides  in  pertinent  p^  that  the 
rules  of  the  NASD  be  designed  to 
protect  the  public  interest.  Ihe  rule 
filing  resolves  ambiguities  that  courts 
have  found  with  the  scope  of  the 
NASD’s  arbitration  rules  regarding 
employment  disputes.is 
In  addition,  the  proposed  rules 
provide  that  disputes  that  do  not 
directly  involve  industry  practice,  such 
as  employment  disputes  that  include 


It  Gilmer  Interslate/Johiuon  Lane  Carp.,  500 
U.S.  — ,  111  S.CL  1847. 114  LEd  2d  28  (1991). 

ytSYSBUanual,  Opmticm  of  Mamber 
Organlzattoiu,  Rule  347  (CC3f)  1 2347. 
ts993  F.2d  1253  (7th  Cir.  1993). 
i«/d.  at  1255. 
w  15  U.S.C.  780-3. 

^•SeeHigglnM,  1  Cel.  Rptr.  2d  57.  and  Farrand, 
993  F.2d  1253. 


claims  of  age.  sex.  or  race 
discrimination,  or  relating  to  sexual 
harassment,  will  be  arbitrated  by  a  panel 
with  a  majodty  of  public  arbitrators. 
Requiring  arbitration  panels  in  these 
employment  disputes  to  have  a  majority 
of  Arsons  outside  the  industry  should 


promote  party  confidence  in  the 
arbitration  process.  Accordingly,  the 
Conunission  finds  that  the  proposed 


of  the  arbitration  process. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Aot.  that  the 
proposed  rule  change  SR-NASD-62-51 
be.  and  hereby  is  approved,  effective 
October  1. 1993. 

For  the  Ckimmlssion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorlty.*r 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-21110  Filed  8-30-93;  8:45  am] 
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S«lf<ReguUrtory  Organizatlofw; 
Applications  for  Unlisted  Trading 
Privilsgas;  Notice  and  Opportunity  for 
Hearing;  Philadaiphla  Stock  Exchange, 
Inc. 


August  25. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  and 
Exchange  Act  of  1934  and  Rule  12f-l 
thereunder  for  unlisted  trading 
privileges  in  the  following  securities: 

MunlVest  Pennsylvania  Insured  Fund 

Shares  of  Beneficial  Interest,  $.10  Par 
Value  (File  No.  7-11208) 

MuniYield  Arizona  Fund,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 
11209) 

Van  Kampen  Merritt  Opportunity  Trust  n 

Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11210) 

Saul  Centers.  Inc 

Conunon  Stock.  $.01  Par  Value  (File  Na  7- 
11211) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Septonber  16, 1993. 
written  data,  views  and  arguments 


*r  17  CFR  200.30-3(aXl2). 


concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Semirities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington.  DC 
20549.  FolloM^g  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  informaticm  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Conunission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  autnority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  93-21052  Hied  8-30-03;  8:45  am] 
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[Rel.  No.  IC-19652;  811-2016] 

Unified  Funds;  Application 
August  25, 1093. 

agency:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPUCANT:  Unified  funds. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ce^rad  to  be  an  investment  company. 
FKmQ  OATES:  The  application  on  Form 
N-8F  was  filed  on  April  6. 1993,  and 
amended  on  July  19, 1993. 

HEARING  OR  NOTmCATWN  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  STC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  foe  SEC’s 
Secretary  and  ser^g  applicant  with  a 
copy  of  foe  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  foe  ^C  by  5:30  p.m.  on 
September  20. 1993,  and  should  be 
accompanied  by  proof  of  service  on  foe 
applicant,  in  foe  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  foe  nature 
of  foe  writer’s  interest,  foe  reason  for  foe 
request,  and  foe  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  foe  SEC’s  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5fo 
Street,  NW..  Washington.  DC  20549. 
Applicant.  429  North  Peimsylvania 
Street,  Indianapolis,  Indiana  46204. 

FOR  FURTHER  MFORMATION  CONTACT: 

May  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  Elizabeth  G.  Osterman, 
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Branch  Chist  at  (202)  272-3016 
(Division  of  invaatmsnt  Managmnent. 
Office  of  Investment  Ckxnpany 
Regulation). 

SUPPUEMENTART  MFORMATION:  The 
following  is  a  summary  of  the 
applioetion.  The  compmte  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Krtaranoe  Bruch. 

Applicant’s  Bapiesentstitwii 

1.  Applicant,  u  Indiana  business 
trust,  was  ocgimiaed  in  1900  as  a 
diversified  open-and  management 
investment  compuy  of  the  series  type 
to  effect  a  reotguization  into  applicut 
of  Unified  Growth  Fund.  Inc.  (uw 
“Growth  Fund”),  Unified  Income  Fund. 
Inc..  Unified  Mutual  Shares.  Inc.,  ud 
Unified  Municipal  Fund.  Inc.,  all  of 
which  were  affili^ed  reg^er^ 
investment  companies.  In  connection 
with  the  reorganization,  applicant 
assumed  the  registration  of  the  Growth 
Fund,  which  initially  filed  a  notification 
of  registration  pursuant  to  section  8(a) 
and  a  registration  statement  under  the 
Securities  Act  of  1933  ud  8ec:tion  B(b) 
of  the  Act  on  February  2. 1970.  The 
Growth  Fund’s  registration  statemut 
was  declared  eSe^ve.  ud  its  initial 
public  offering  commuced.  on  August 
8. 1970. 

2.  Prior  to  March  10. 1993.  applicut 
offered  four  series,  the  Growth  Fund, 
the  Income  Fund,  the  Mutual  Shares 
Fund,  and  the  Indians  Bond  Fund 
(collectively,  the  “Funds”). 

3.  On  September  10, 1992,  applicut’s 
board  of  trustees  (the  ’Trustees”),  in 
compliuce  with  rule  17a-8,  approved 
separate  Agreemuts  ud  Pl^  (the 
“Agreements”)  between  applicut.  on 
be^lf  of  each  of  the  Funds,  ud  certain 
registered  investmut  compuies 
muaged  by  Quest  for  Value  Advisors 
(the  “Quest  Funds”).  Eadi  Agreemut 
provided  that  applicut  would  trusfer 
all  of  the  assets,  subject  to  stated 
liabilities,  of  tire  applicable  Fund  to  the 
applicable  Quest  Fund  in  exchuge  for 
tl^t  number  of  shares  of  the  applicable 
Quest  Fund  having  a  net  asset  value 
equal  to  the  net  asset  value  of 
applicut’s  Ftind  at  the  time  of  trusfer. 
liie  Growth  Fund  was  merged  into 
Quest  for  Value  Fund.  Inc.  (File  No. 
811-2944),  the  Income  Fund  ud  the 
Mutual  Shares  Fund  were  merged  into 
the  Grovrth  ud  Income  Fund,  a  series 
of  Quest  for  Value  Family  of  Funds  (File 
No.  811-5225),  ud  tiie  Indiua  Bond 
Fund  was  merged  into  the  National  Tax- 
Exempt  Fund,  a  series  of  Quest  for 
Value  Family  of  Funds  (File  No.  811- 
5225). 

4.  In  approving  the  transactions,  the 
Trustees  conakkned  various  factors, 
including:  (a)  The  decision  of 


applicut’s  adviser  to  withdraw  from 
the  managammt  of  applicut;  (b)  the 
capability  ud  resources  of  Quest  for 
Vmue  Advisors;  (c)  the  comparative 
investment  performuoe  of  each  Fund 
ud  the  applicable  Quest  Fimd,  as  well 
as  the  performance  of  similar  funds;  ud 
(d)  the  similarities  ud  differences 
betwem  investmut  objectives,  policies, 
ud  restrictions  of  eadi  Ftind  ud  the 
applicable  Quest  Fund,  as  well  as  the 
services  available  to  shareholders  of  the 
respective  funds.  In  the  Trustee’s  view, 
through  combining  the  Funds  with  the 
Quest  Funds,  applicut’s  sharriiolders 
would  have  ffie  opportunity  to  acdiieve 
enhanced  levels  of  investment 
managemut  ud  shareholder  services. 

5.  nospectuses  ud  proxy  statements 
dated  November  11, 1992  (November  3, 
1992  in  the  case  of  the  Growth  Fund) 
were  mailed  to  the  shareholders  of  each 
of  the  Fimds  ud  filed  with  the  SEC 
Applicut’s  shareholders  approved  each 
Agreemut,  as  applicable,  at  a  special 
meeting  held  on  December  18. 1992. 

6.  On  December  18. 1992  (December 
27, 1992  in  the  case  of  the  Growth 
Fund),  applicut  had  outstuding  the 
following  numbers  of  shares  of  each  of 
the  Funds,  with  approximate  net  asset 
values  in  the  aggregate  ud  per  share  as 
noted: 


Class  of  shares 

NAV  per 

share 

Gtowth  Fund  .... 

$686,437.33 

$12.93 

lrKX>me  Fund  .... 

261,137.71 

11.80 

Mutual  Shares 

Fund  — 

724,141.57 

16.48 

Indiana  Borxi 

Fund _ 

1,274,063.08 

8.79 

Effective  December  21. 1992  (December 
28, 1992  in  the  case  of  the  Growth 
Fimd),  applicut  trusfeired  all  of  the 
assets,  subject  to  stated  liabilities,  of 
each  Fund  to  the  applicable  C^est  Fund 
for  shares  of  such  nmd  in  aocorduce 
with  the  applicable  Agreement. 
Immediately  thereafter,  each  Fimd 
distributed  the  applicable  Quest  Fund 
shares  to  its  shiairenolders.  in  complete 
liquidatiu  of  each  Fund. 

7.  Applicut  incurred  approximately 
$11,234  in  expenses  in  connection  with 
the  trusactions,  consisting  of  legal  ud 
accounting  fees  ud  expenses  relating  to 
the  proxy  solicitations.  The  expenses 
were  allocated  among  the  Funds  on  a 
relative  net  asset  basis. 

8.  As  of  the  date  of  filii^  the 
applicatiu.  applicut  had  no 
securityholders,  assets,  or  liabilities. 
Applicut  is  not  a  party  to  uy  litigation 
or  administrative  procyiings. 
Applicant  is  not  presutly  engaged  in, 
nor  does  it  propose  to  engage  in,  uy 
business  activities  other  thu  those 


necessary  for  the  winding  up  of  its 
affairs. 

9.  Effective  Mardi  10, 1993,  applicut 
was  terminated  ud  surrudeml  its 
authority  to  trusact  business  as  u 
Indiua  business  trust 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-21056  Filed  6-30-03;  8:45  am] 
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DEPARTMENT  OF  STATE 
(Public  Notice  1853] 

Office  of  the  Legal  Advtaar;  U.8. 
Ratification  of  International  Covenant 
on  CIvii  and  Political  Rights 

AGENCY:  Departmut  of  State. 

ACTION:  Notice. 

SUMMARY:  On  September  8, 1992,  the 
United  States  berame  a  party  to  the 
International  Covenut  on  Civil  ud 
Political  Rights,  joining  over  117  other 
nations  in  asserting  its  dedication  to 
preserving  ud  promoting  humu  rights. 
The  Covenut  guarutees  to  all 
individuals  within  the  territory  ud 
subject  to  the  jurisdiction  of  the  State 
Party  a  broad  spectrum  of  dvil  ud 
political  rights,  rooted  in  basic 
democratic  values  ud  freedoms.  The 
Covenut  obligates  each  State  Party  to 
respect  ud  ensure  these  rights,  to  adopt 
uy  necessary  legislative  or  other 
measures  to  give  effect  to  these  rights, 
ud  to  provide  u  effective  remedy  to 
those  whose  rights  are  violated.  The 
Covenut  also  establishes  a  Humu 
Rights  Committee  to  oversee  compliuce 
ud  investigate  reports  of 
noncompliuce  made  by  one  Party 
against  uother.  The  text  of  the 
Covenut,  as  well  as  the  reservations, 
understudings  ud  declarations  upon 
which  U.S.  adherence  is  based,  are  set 
forth  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Stewart.  Assistut  Legal 
Adviser  for  Humu  Rights  ud  Refugees. 
Department  of  State,  2201  C  St.  NW.. 
Washingtcm,  DC  20520-6310,  202-647- 
9328. 

SUPPLEMENTARY  MFORMATION:  The  text  of 
the  Covenut  on  Civil  ud  Political 
Rights  is  as  follows: 

Preamble 

The  States  Parties  to  the  presmt 
Covenut, 

Considering  that,  in  accorduce  with 
the  principles  proclaimed  la  the  Charter 
of  the  United  Nations,  recogniticm  of  the 
inherent  dignity  ud  of  the  equal  ud 
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inalienable  rights  of  all  members  of  the 
human  family  is  the  foundation  of 
freedom,  justice  and  peace  in  the  world. 

Recognizing  that  these  rights  derive 
from  the  inherent  dignity  of  the  human 
person. 

Recognizing  that,  in  accordance  with 
the  Universal  Declaration  of  Human 
Rights,  the  idea  of  free  human  beings 
enjoying  civil  and  political  freedom  and 
freedom  from  fear  and  want  can  only  be 
achieved  in  conditions  are  created 
whereby  everyone  may  enjoy  his  civil 
and  political  rights,  as  weU  as  his 
economic,  sodal  and  cultural  rights. 

Considering  the  obligation  of  States 
under  the  Charter  of  the  United  Nations 
to  promote  universal  respect  for,  and 
observance  of,  human  rights  and 
freedom. 

Realizing  that  the  individual,  having 
duties  to  other  individuals  and  to  the 
community  to  which  he  belongs,  is 
imder  a  responsibility  to  strive  for  the 
promotion  and  observance  of  the  rights 
recognized  in  the  present  Covenant, 

Agree  upon  the  following  articles: 

Parti 

Article  1 

1.  All  peoples  have  the  right  of  self- 
determination.  By  virtue  of  that  right 
they  freely  determine  their  political 
status  and  freely  pursue  their  economic, 
social  and  cultural  development. 

2.  All  peoples  may,  for  tneir  owm 
ends,  freely  dispose  of  their  natural 
wealth  and  resources  without  prejudice 
to  any  obligations  arising  out  of 
international  economic  co-operation, 
based  upon  the  principle  of  mutual 
benefit,  and  international  law.  In  no 
case  may  a  people  be  deprived  for  its 
own  means  of  subsistence. 

3.  The  States  Parties  to  the  present 
Covenant,  including  those  having 
responsibility  for  the  administration  of 
Non-Self-Goveming  and  Trust 
Territories,  shall  promote  the  realization 
of  the  right  of  self-determination,  and 
shall  respect  that  right,  is  conformity 
with  the  provisions  of  the  Charter  of  the 
United  Nations. 

Partn 

Article  2 

1.  Each  State  Party  of  the  present 
Covenant  imdertakes  to  respect  to 
ensure  to  all  individuals  within  its 
territory  and  subject  to  its  jurisdiction 
the  rights  recognized  in  the  present 
Covenant,  witl^  distinction  of  any 
kind,  such  as  race,  color,  sex  language, 
religion,  political  or  other  opinion 
national  or  social  origin,  property,  birth 
or  other  status. 

2.  Where  no  already  provided  for  by 
existing  legislative  or  other  measures. 


each  State  Party  to  present  Covenant 
undertakes  to  take  ^e  necessary  steps, 
in  accordance  with  its  constitutional 
processes  and  with  the  provisions  of  the 

{>resent  Covenant,  to  adopt  such 
egislative  or  other  measures  as  may  be 
necessary  to  give  effect  to  the  rights 
recomiz^  in  the  present  Covenant. 

3.^ch  State  Party  to  the  present 
Covenant  undertakes: 

(a)  To  ensure  that  any  person  whose 
ri^ts  or  freedoms  as  herein  recognized 
are  violated  shall  have  an  effective 
remedy,  notwithstanding  that  the 
violation  has  been  comr^tted  by 
persons  acting  in  an  official  capacity; 

(b)  To  ensure  that  any  person 
claiming  such  a  remedy  shall  have  his 
right  thereto  determine  by  competent 
judicial  administrative  or  legislative 
authorities,  or  hy  any  other  competent 
authority  provided  for  by  the  legal 
system  of  the  State,  and  to  develop  the 
possibilities  of  judicial  remedy; 

(c)  To  ensure  that  the  competent 
authorities  shall  enforce  such  remedies 
when  granted. 

Article  3 

The  States  Parties  to  the  present 
Covenant  undertake  to  ensure  the  equal 
right  of  men  and  women  to  the 
enjoyment  of  all  civil  and  political 
rights  set  forth  in  the  present  Covenant. 

Article  4 

1.  In  time  of  public  emergency  which 
threatens  the  Ufe  of  the  nation  and  the 
existence  of  which  is  officially 
proclaimed,  the  States  Parties  to  the 
present  Covenant  may  take  meastires 
derogating  fix>m  their  obligations  under 
the  present  Covenant  to  the  extent 
strictly  required  by  the  exigencies  of  the 
situation  provided  that  su^  measures 
are  not  inconsistent  with  their  other 
obligations  imder  international  law  and 
do  not  involve  discrimination  solely  on 
the  ground  of  race,  color,  sex,  language, 
religion  or  social  origin. 

2.  No  derogation  nvm  articles  6, 7, 8 
(paragraphs  1  and  2).  11, 15, 16  and  18 
may  be  made  under  this  provision. 

3.  Any  State  Party  to  the  present 
Covenant  availing  itself  of  the  right  of 
derogation  shall  inunediately  inform  the 
other  States  Parties  to  the  present 
Covenant,  through  the  intermediary  of 
the  Secretary-General  of  the  United 
Nations,  of  the  provisions  bom  which  it 
has  derogated  and  of  the  reasons  by 
which  it  was  actuated.  A  further 
communication  shall  be  made,  through 
the  same  intermediary,  on  the  date  on 
which  it  terminates  such  derogation. 

Article  5 

1.  Nothing  in  the  present  Covenant 
may  be  interpreted  as  implying  for  any 


State,  group  or  person  any  right  to 
engage  in  any  activity  or  perform  any 
act  aimed  at  the  destruction  of  any  of 
the  rights  and  freedoms  recognized 
herein  or  at  their  limitation  to  a  greater 
extent  than  is  provided  for  in  the 
present  Covenant. 

2.  There  shall  be  no  restriction  upon 
or  derogation  firom  any  of  the 
fundamental  human  li^^hts  recognized 
or  existing  in  any  State  Party  to  the 
present  Covenant  pursuant  to  law, 
conventions,  regulations  or  custom  on 
the  pretext  that  the  present  Covenant 
does  not  recognize  such  rights  or  that  It 
recognizes  them  to  a  lesser  extent. 

Partm 
Article  6 

1.  Every  human  being  has  the 
inherent  right  to  life.  lUs  right  shall  be 
protected  by  law.  No  one  sh^l  be 
arbitrarily  deprived  of  his  life. 

2.  In  countries  which  have  not 
abolished  the  death  penalty,  sentence  of 
death  may  be  impost  only  for  the  most 
serious  crimes  in  accordance  with  the 
law  in  force  at  the  time  of  the 
commission  of  the  crime  and  not 
contrary  to  the  provisions  of  the  present 
Covenant  and  to  the  Convention  on  the 
Prevention  and  Punishment  of  the 
Crime  of  Genocide.  This  penalty  can 
only  be  carried  out  pursuant  to  a  final 
jud^ent  rendered  by  a  competent 
court. 

3.  When  deprivation  of  life  constitutes 
the  crime  of  genocide4t  is  understood 
that  nothing  in  this  article  shall 
authorize  any  State  Party  to  the  present 
Covenant  to  derogate  in  any  way  from 
any  obligation  assumed  imder  the 
provisions  of  the  Convention  on  the 
Prevention  and  Punishment  of  the 
Crime  of  Genocide. 

4.  Anyone  sentenced  to  death  shall 
have  the  right  to  seek  pardon  or 
commutation  of  the  sentence.  Amnesty, 
pardon  or  commutation  of  the  sentence 
of  death  may  be  granted  in  all  cases. 

5.  Sentence  of  death  shall  not  be 
imposed  for  crimes  committed  by 
persons  below  eighteen  years  of  age  and 
shall  not  be  carried  out  on  pregnant 
women. 

6.  Nothing  in  this  article  shall  be 
invoked  to  delay  or  to  prevent  the 
abohtion  of  capital  punishment  by  any 
State  Party  to  the  present  Covenant. 

Article  7 

No  one  shall  be  subjected  to  torture  or 
to  cruel,  inhuman  or  degrading 
treatment  or  punishment.  In  particular, 
no  one  shall  be  subjected  without  his 
free  consent  to  medical  or  scientific 
experimentation. 
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Articles 

1.  No  one  shall  be  held  in  slavery: 
slavery  and  the  slave-trade  in  all  their 
forms  shall  be  prohibited. 

2.  No  one  shall  be  held  in  servitude. 

3.  (a)  No  one  shall  be  required  to 
perform  farced  or  compulsory  labor; 

(b)  Paragraph  3(a)  shall  not  be  held  to 
preclude,  in  countries  where 
imprisonment  with  hard  labor  may  be 
imposed  as  a  punishment  for  a  crime, 
the  perfbtinance  of  hard  labor  in 
pursuance  of  a  sentence  to  such 
punishment  by  a  competent  court; 

(c)  For  purposes  of  this  paragr^h,  the 
term  ’‘forced  or  compulsory  labor"  shall 
not  include: 

(i)  Any  work  or  service,  not  referred 
to  in  subparagraph  (b),  normally 
required  of  a  person  who  is  under 
detention  in  consequence  of  a  lawful 
order  of  a  court,  or  of  a  person  during 
conditional  release  from  such  detention; 

(ii)  Any  service  of  a  military  diaracter 
and,  in  countries  where  conscientious 
ob)e(tion  is  recoined,  any  national 
service  required  law  of  conscientious 
objectors; 

(iii)  Any  service  exacted  in  cases  of 
emergency  ot  calamity  threatening  the 
life  or  well-being  of  the  community; 

(iv)  Any  work  or  service  which  forms 
part  of  normal  dvil  obligations. 

Article  9 

1.  Everyone  has  the  ri^t  to  liberty 
and  security  of  person.  No  one  shall  be 
subjected  to  arbitrary  arrest  or 
detention.  No  one  ^all  be  deprived  of 
his  liberty  except  aa  sudi  grounds  and 
in  accordance  with  such  procedure  as 
are  establi^ed  by  law. 

2.  Anyone  who  is  arrested  shall  be 
informed,  as  the  time  of  arrest,  of  the 
reasons  for  his  arrest  and  shall  be 
promptly  infrnmed  of  any  charges 
againrt  him. 

3.  Anyone  arrested  or  detained  tm  a 
criminal  charge  dull  be  brought 
promptly  before  a  judge  or  other  officer 
authorial  by  law  to  exerdse  judidal 
power  and  shall  be  entitled  to  trial 
within  a  reasonable  time  or  to  release. 

It  shall  not  be  die  general  rule  that 
persons  awaiting  trial  shall  be  detained 
in  custody,  but  release  may  be  subject 
to  guarantees  to  appear  for  trial,  at  any 
other  stage  of  the  judidal  proceedings, 
and.  should  occasion  arise,  for 
execution  of  the  judgment. 

4.  Anyone  who  is  deprived  of  his 
liberty  bj  arrest  or  detratiaD  shall  be 
entitled  to  take  nrooeedings  before  a 
court,  in  order  mat  thrt  court  may 
dedde  vrithout  delay  cm  the  lawfrilness 
of  his  detentkm  mid  order  his  releaae  if 
the  detention  is  not  lawful. 


5.  Anyone  who  has  been  victim  of 
unlawful  arrest  or  detenticm  shall  have 
an  enforceable  right  to  compensaticm. 

Article  10 

1.  All  persons  deprived  of  thrar  liboty 
shall  be  treated  wiffi  humanity  and  with 
reaped  frv  the  inherent  dignity  of  the 
human  perscm. 

2.  (a)  Acxused  persons  shall,  save  in 
exceptional  drcumstancses,  be 
segregated  from  cxmvicted  prneons  and 
shall  be  subjed  to  separate  treatment 
appropriate  to  their  status  as 
unconvided  persons; 

(b)  Acoueo  juvenile  persons  shell  be 
separated  from  adults  and  brought  as 
speedily  as  possible  for  adjudication. 

3.  The  p^tentiary  system  shall 
comprise  treatment  of  prisoners  the 
essential  aim  of  vdifoh  shall  be  their 
reformation  and  social  r^abilitation. 
Juvenile  offenders  shall  be  segregated 
from  adults  and  be  wxmrded  treatment 
appropriate  to  their  age  and  legal  status. 

Article  1 1 

No  one  shall  be  imprisoned  merely  on 
the  ground  of  inability  to  fulfil  a 
contradual  obligation. 

Article  12 

1.  Everyone  lawfully  within  the 
territory  of  a  State  shall,  within  that 
territory,  have  the  right  to  liberty  of 
movement  and  freedom  to  choose  his 
residence. 

2.  Everycme  shall  be  free  to  leave  any 
country,  including  his  own. 

3.  The  above-mmrtioned  rights  shall 
not  be  subjed  to  any  restrictions  except 
those  whi^  are  prodded  by  law,  are 
necessary  to  proted  naticmd  secnuity, 
public  o^er  (ordre  public),  public 
health  or  morals  or  the  rights  and 
freedoms  of  others,  and  are  cxmsistent 
with  the  other  rights  iecx>gnized  in  the 
present  Covenant. 

4.  No  one  shall  be  arbitrarily  deprived 
of  the  right  to  enter  his  own  country. 

Article  13 

An  alien  lawfully  in  the  territmy  of  a 
State  Party  to  the  present  Covenant  may 
be  expelM  thrne^m  only  in  pursuance 
of  a  dedricm  reached  in  accordance 
with  law  and  shall,  ext:ept  where 
compelling  reosons  oi  national  secnirity 
otherwise  require,  be  allowed  to  submit 
the  reasons  against  his  expulsion  and  to 
have  his  cmse  reviewed  by  ,  and  be 
represented  for  the  purpose  before,  the 
competent  authority  or  a  person  or 
persons  especially  designated  by  the 
competent  authority. 

Article  14 

1.  All  persons  riiall  be  eqtml  before 
the  courts  and  tribunafe.  In  the 


determination  of  any  criminal  diarge 
against  him,  or  of  his  rights  and 
obligations  in  a  suit  at  hw,  everyone 
shall  be  entitled  to  a  fair  and  public 
hearing  by  a  competmit,  independent 
and  impartial  tribunal  established  by 
law.  The  press  and  the  public  may  be 
excluded  from  all  or  part  of  a  trial  fr» 
reasons  of  morals,  public  order  (ordre 
public)  or  nationid  security  in  a 
democratic  society,  or  where  the  interest 
of  the  private  lives  of  the  parties  so 
requires,  or  to  the  extent  strictly 
necessary  in  the  opinion  of  the  court  in 
special  circumstances  where  publicity 
would  prejudice  the  interests  of  justice; 
but  any  judgment  rendered  in  a  criminal 
case  or  in  a  suit  at  law  shall  be  made 
public  except  where  the  interest  of 
juvenile  persons  otherwise  requires  or 
the  proceedings  concern  matrimonial 
disputes  or  the  guardianship  of 
children. 

2.  Everyone  charged  with  a  criminal 
ofience  shall  have  ffie  right  to  be 
presumed  iimocent  until  proved  guilty 
according  to  law. 

3.  In  the  determination  of  any 
criminal  charge  against  him,  everyone 
shall  be  entitled  to  the  following 
minimum  guarantees,  in  full  equality: 

(a)  To  be  informed  promptly  and  in 
detail  in  a  language  which  ne 
understands  of  the  nature  and  cause  of 
the  charge  against  him; 

(b)  To  have  adequate  time  and 
facilities  for  the  preparation  of  his 
defense  and  to  communicate  with 
cmmsel  of  his  own  choosing; 

(c)  To  be  tried  without  undue  delay; 

(d)  To  be  tried  in  his  presence,  and  to 
defend  himself  in  person  or  through 
legal  assistance  of  his  own  choosing;  to 
be  informed,  if  he  does  not  have  legal 
assistance,  of  this  right;  and  to  have 
legal  assistance  assigned  to  him,  in  any 
case  where  the  interests  of  justice  so 
require,  and  without  payment  by  him  in 
any  sut^  case  if  he  does  not  have 
sufficient  means  to  pay  for  it 

(e)  To  examine,  or  to  have  examined, 
the  witnesses  against  him  and  to  obtain 
the  attendance  and  examination  of 
witnesses  on  his  behalf  imder  the  same 
conditions  as  witnesses  against  him: 

(f)  To  have  the  free  assistance  of  an 
interpreter  if  he  cannot  understand  or 
speak  the  language  used  in  court; 

(g)  Not  to  be  coonpelled  to  testify 
against  himself  or  to  confess  guilt 

4.  In  the  case  of  juvenile  petsoiu,  the 
procedure  shall  be  such  as  will  taka 
eccotmt  of  their  and  the  desiralnlity 
of  promoting  their  rehabilitation. 

5.  Everyone  convicted  of  a  crime  shall 
have  the  right  to  his  conviction  and 
sentmce  b^ng  reviewed  by  a  high«r 
tribunal  according  to  law. 
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6.  Whoa  a  person  has  by  a  final 
decision  been  convicted  ^  a  criminal 
offence  and  when  subsequently  bis 
conviction  has  been  reversed  or  he  has 
been  pardoned  on  the  ground  that  a  new 
or  newly  discovered  fact  shows 
conclusivriy  that  dtere  has  been  a 
miscarriage  of  {nstica,  the  person  who 
has  sufiei^  pumshment  as  a  result  of 
such  a  omvktioB  riiall  bo  cmnpensated 
according  to  law,  unless  rf  is  proved  that 
the  non-ous(dosure  of  the  unlbiown  fact 
in  time  is  wholly  or  partly  attributable 
to  him. 

7.  No  one  ahell  be  liable  to  be  tried 
or  punished  again  for  m  offense  for 
wldch  he  has  abecdy  been  finally 
convicted  or  acq^tt^  in  accordanca 
with  the  law  aid  penal  procsdme  of 
each  country. 

Article  15 

1.  No  one  shall  be  held  guilty  of  any 
criminal  offense  on  account  of  any  act 
or  omission  which  did  not  constitute  a 
criminal  offense,  imder  national  or 
international  law,  at  the  time  when  it 
was  committed.  Nor  shall  a  heavier 
penalty  be  imposed  than  the  one  that 
was  applicahfo  at  the  time  when  the 
criminal  offense  was  committed.  If, 
subsequent  to  the  commisston  of  the 
offense,  provision  is  made  by  law  for  the 
imposition  of  a  Hghtar  penalty,  the 
off^der  shall  benefit  thereby. 

Z.  Nothing  in  this  article  daall 
prejudice  the  tdal  and  punish  mwrit  of 
any  person  for  any  act  or  onrission 
whi^,  at  die  time  when  it  was 
committed,  was  crimiiial  according  to 
the  genanl  principles  of  law  racognized 
by  the  cmnaeaiity  of  nations. 

Article  IS 

Everyone  shall  have  the  right  to 
recognition  everywhere  as  a  person 
before  the  law. 

Article  t? 

1.  No  one  shall  be  subjected  to 
arbitrary  or  unlawful  interference  with 
his  privacy,  family,  home  or 
correspondence,  nor  to  unlawful  attacks 
on  has  honor  and  nmittation. 

2.  Everyoos  has  w  rigltt  to  die 
protectioB  of  die  law  against  sudx 
interferencs  or  attacks. 

Article  JS 

1.  Evaiyoae  shall  have  die  light  te 
freedom  of  thou^k,  conaciance  and 
religion.  This  right  shall  include 
freedom  to  have  or  to  adopt  a  religion 
or  belief  of  hia  choice,  and  freedom, 
either  individually  or  in  community 
with  others  and  in  public  or  private,  to 
manifest  bis  reli^on  ox  belief  in 
worship,  observance,  pxadice  and 
teaching. 


2.  No  one  ahaD  be  subject  to  coercion 
which  would  impair  his  firaedom  to 
have  oc  to  adcqit  a  religion  or  belief  of 
his  choice. 

3.  Freedom  to  manifest  one’s  reli^on 
or  beliefe  may  be  subject  only  to  su^ 
limitations  as  are  prescribed  by  law  and 
are  neceaaaiy  to  protect  public  safety, 
order,  health  or  morals  or  the 
fundamental  rights  and  freedoms  of 
others. 

4.  The  States  Parties  to  die  present 
Covenant  undeitaka  to  have  respect  for 
the  liberty  of  parents  and.  when 
applicable,  le^  giurdiaaa  to  ensure  the 
religious  and  mot^  education  of  their 
children  in  conformity  with  their  own 
convictiona. 

Article  19 

1.  Everyone  shall  have  the  right  to 
hold  opinions  without  interference. 

2.  Everyone  shall  have  the  right  to 
freedom  of  expression;  this  ri^t  shall 
include  freedom  to  seek,  receive  and 
impart  information  and  ideas  of  all 
kinds,  regardless  of  frantiers.  eidier 
orally,  in  writing  or  in  print,  in  the  form 
of  art,  or  through  any  other  media  of  his 
choice. 

3.  The  exercise  of  the  rights  provided 
for  in  paragraph  2  of  this  article  carries 
with  it  special  dudes  and 
responsibilities.  It  may  therefore  be 
subject  to  certain  restrictions,  but  these 
shall  only  be  such  as  are  provided  by 
law  and  are  necessary: 

(a)  For  respect  of  toe  rights  or 
reputations  of  others; 

(b)  For  the  protection  of  national 
security  or  of  public  order  (ordre 
public),  or  of  public  health  or  morals. 

Article  20 

1.  Any  propaganda  for  war  shall  be 
prohibited  by 

2.  Any  advocacy  of  national,  racial  or 
religious  hatred  that  constitutes 
incitement  to  discrimination,  hostility 
or  violence  shall  be  prohibited  by  law. 

Article  21 

The  ri^  of  peaceftil  assembly  shall 
be  recognized.  No  restrictions  may  be 
placed  on  the  exercise  of  &is  right  other 
than  those  imposed  in  conformity  with 
the  law  and  which  are  necessary  hi  a 
democratic  society  in  the  interests  of 
national  security  or  public  safety,  public 
order  (ordia  public),  the  protection  of 
public  health  or  morals  or  the  protection 
of  the  rights  and  freedoms  of  others. 

Article  22 

1.  Everyone  shall  have  the  right  to 
fireedom  of  association  with  others, 
inchiding  the  right  to  fbrm  and  to  join 
trade  unions  for  the  protection  of  his 
interests. 


2.  No  restrictions  maybe  placed  on 
the  exercise  of  tills  right  other  titan 
those  which  are  preached  by  law  and 
which  are  necessasy  in  a  democratic 
society  in  the  interests  of  national 
security  or  public  safety,  public  order 
(ordre  public),  the  protection  of  p^Ue 
health  or  morals  or  the  protection  of  the 
rights  and  freedoms  of  others  Ibis 
article  shall  not  prevent  the  .^position 
of  la  wfiil  restrictions  on  membm  of  tiie 
armed  forces  and  of  the  police  in  their 
exercise  of  tiiis  right. 

3.  Nothing  fri  this  article  shall 
authorize  States  Parties  to  the 
International  Labor  Organization 
Convention  ai  1948  concerning 
Freedom  of  Association  and  Protection 
of  the  Ri^t  to  Organize  to  take 
legislative  measures  which  would 
prejudice,  or  to  apply  the  law  in  such 

a  manner  as  to  preju^ce  the  guarantees 
provided  for  in  that  Convention. 

Article  23 

1.  The  family  is  the  natural  and 
fundamental  group  unit  of  society  and 
is  entitled  to  protection  by  society  and 
the  State. 

2.  The  ri^  of  men  and  women  of 
marriageable  age  to  marry  and  to  found 
a  family  shall  be  recomized. 

3.  No  marriage  shall  be  entered  into 
withmd  the  free  and  fidl  consein  of  the 
intending  spouM. 

4.  States  Parties  to  the  present 
Covoaent  sh^  take  appropriate  stops  to 
ensure  equafity  of  rights 
responsibilities  of  spouses  as  to 
marriaga,  during  roaniage  and  at  ks 
dissolution.  In  case  of  dtoaolution, 
proviaioa  shall  be  made  for  tbs 
necessary  protection  of  any  children. 

Articie24 

1.  Every  child  shall  have,  wfihout  any 
discrimination  as  to  race,  color,  sex. 
language,  religion,  national  or  sodal 
origin,  property  or  birth,  the  right  to 
such  measures  of  protection  as  are 
required  by  his  status  as  a  minor,  on  the 
part  of  his  family,  society  and  the  Stale. 

2.  Every  child  shall  be  regfetered 
immediat^y  afiei  birth  and  shall  have  a 
name. 

3.  Every  child  has  the  right  to  acquire 
a  nationality. 

Article  25 

Every  citizen  shall  have  tiie  ri^  and 
the  opportunity,  without  any  of  tiie 
distinctions  mentioned  in  article  2  and 
without  unreasonable  restrictions; 

(a)  To  tdce  part  in  the  conduct  of 
public  affairs,  directly  or  throngh  freefy 
chosen  representatives; 

(b)  To  vote  and  to  be  elected  at 
genuine  pezfrxffc  riections  wfaidt  riiall 
be  by  universri  and  eqnal  soffirage  and 
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shall  be  held  by  secret  ballot, 
guaranteeins  the  free  expression  of  the 
will  of  the  electors; 

(c)  To  have  access,  on  general  terms 
of  equality,  to  public  seiidce  in  his 
country. 

Article  26 

All  persons  are  eoual  before  the  law 
and  are  entitled  without  any 
discrimination  to  the  equal  protection  of 
the  law.  In  this  respect,  the  law  shall 
prohibit  any  discrimination  and 
guarantee  to  all  persons  eqiial  and 
effective  protection  against 
discrimination  on  any  grotmd  such  as 
race,  color,  sex,  language,  religion, 
political  or  other  opinion,  national  or 
sodel  origin,  property,  birth  or  other 
status. 

Article  27 

In  those  states  in  which  ethnic, 
religious  or  linguistic  minorities  exist, 
persons  belonging  to  such  minorities 
shall  not  be  deni^  the  right,  in 
community  with  the  other  members  of 
their  group,  to  enjoy  their  own  culture, 
to  profess  and  practice  their  own 
religion,  or  to  iise  their  own  language. 

Part  IV 
Article  28 

1.  There  shall  be  established  a  Human 
Rights  Committee  (hereafter  referred  to 
in  the  present  Covenant  as  the 
Committee).  It  shall  consist  of  eighteen 
members  and  shall  carry  out  the 
functions  hereinafter  provided. 

2.  The  Committee  shall  be  composed 
of  nationals  of  the  States  Parties  to  the 
present  Covenant  who  shall  be  persons 
of  high  moral  character  and  recognized 
competence  in  the  field  of  human  rights, 
consideration  being  given  to  the 
usefulness  of  the  participation  of  some 
persons  having  legal  experience. 

3.  The  members  of  the  Committee 
shall  be  elected  and  shall  serve  in  their 
personal  capacity. 

Article  29 

1.  The  members  of  the  Committee 
shall  be  elected  by  secret  ballot  from  a 
list  of  persons  possessing  the 
qualifications  prescribed  in  article  28 
and  nominated  for  the  purpose  by  the 
States  Parties  to  the  present  Covenant. 

2.  Each  State  Party  to  the  present 
Covenant  may  nominate  not  more  than 
two  persons.  These  persons  shall  be 
nationals  of  the  nominating  State. 

3.  A  person  shall  be  eligible  for 
renomination. 

Article  30 

1.  The  initial  election  shall  be  held  no 
later  than  six  months  after  the  date  of 


the  entry  into  force  of  the  present 
Covenant. 

2.  At  least  four  months  before  the  date 
of  each  election  to  the  Committee,  other 
than  an  election  to  fill  a  vacancy 
declared  in  accordance  with  article  34. 
the  Secretarv-General  of  the  United 
Nations  shaU  address  a  written 
invitation  to  the  States  Parties  to  the 
present  Covenant  to  submit  their 
nominations  for  membership  to  the 
Committee  within  three  months. 

3.  The  Secretary-General  of  the  United 
Nations  shall  prepare  a  list  in 
alphabetical  order  of  all  the  persons 
thus  nominated,  with  an  indication  of 
the  States  Parties  which  have  nominated 
them,  and  shall  submit  it  to  the  States 
Parties  to  the  present  Covenant  no  later 
than  one  month  before  the  date  of  each 
election. 

4.  Elections  of  the  members  of  the 
Committee  shall  be  held  at  a  meeting  of 
the  States  Parties  to  the  present 
Covenant  convened  by  the  Secretary- 
General  of  the  United  Nations  at  the 
Headquarters  of  the  United  Nations.  At 
that  meeting,  for  which  two  thirds  of  the 
States  Parties  to  the  present  Covenant 
shall  constitute  a  quorum,  the  persons 
elected  to  the  Committee  shall  be  those 
nominees  who  obtain  the  largest 
number  of  votes  and  an  absolute 
majority  of  the  votes  of  the 
representatives  of  States  Parties  present 
and  voting. 

Article  31 

1.  The  Committee  may  not  include 
more  than  one  national  of  the  same 
State. 

2.  In  the  election  of  the  Committee, 
consideration  shall  be  given  to  equitable 
geographical  distribution  of 
membership  and  to  the  representation  of 
the  different  forms  of  civilization  and  of 
the  principal  legal  systems. 

Article  32 

1.  The  members  of  the  Committee 
shall  be  elected  for  a  term  of  four  years. 
They  shall  be  eligible  for  re-election  if 
renominated.  However,  the  terms  of 
nine  of  the  members  elected  at  the  first 
election  shall  expire  at  the  end  of  two 
years;  inunediately  after  the  first 
election,  the  names  of  these  nine 
members  shall  be  chosen  by  lot  by  the 
Chairman  of  the  meeting  referred  to  in 
article  30.  paragraph  4. 

2.  Elections  at  the  expiry  of  office 
shall  be  held  in  accordance  with  the 
preceding  articles  of  this  part  of  the 
present  Covenant. 

Article  33 

1.  If,  in  the  unanimous  opinion  of  the 
other  members,  a  member  of  the 
Committee  has  ceased  to  carry  out  his 


functions  for  any  cause  other  than 
absence  of  a  temporary  character,  the 
Chairman  of  the  Com^ttee  shall  notify 
the  Secretary-General  of  the  United 
Nations,  who  shall  then  declare  the  seat 
of  that  member  to  be  vacant. 

2.  In  the  event  of  the  death  or  the 
resignation  of  a  member  of  the 
Committee,  the  Chairman  of  the 
Committee  shall  notify  the  Secretary- 
General  of  the  United  Nations,  who 
shall  then  declare  the  seat  of  that 
member  to  be  vacant. 

2.  In  the  event  of  the  death  or  the 
resignation  of  a  member  of  the 
Committee,  the  Chairman  shall 
immediately  notify  the  Secretary- 
General  of  ^e  United  Nations,  who 
shall  declare  the  seat  vacant  finm  the 
date  of  death  or  the  date  on  which  the 
resignation  takes  effect. 

Article  34 

1.  When  a  vacancy  is  declared  in 
accordance  with  article  33  and  if  the 
term  of  office  of  the  member  to  be 
replaced  does  not  expire  vathin  six 
months  of  the  declaration  of  the 
vacancy,  the  Secretary-General  of  the 
United  Nations  shall  notify  each  of  the 
States  Parties  to  the  present  Covenant, 
which  may  within  two  months  submit 
nominations  in  accordance  with  article 
29  for  the  purpose  of  filling  the  vacancy. 

2.  The  Secretary-General  of  the  United 
Nations  shall  prepare  a  list  in 
alphabetical  order  of  the  persons  thus 
nominated  and  shall  submit  it  to  the 
States  Parties  to  the  present  Covenant. 
The  election  to  fill  the  vacancy  shall 
then  take  place  in  accordance  with  the 
relevant  provisions  of  this  part  of  the 
present  Covenant. 

3.  A  member  of  the  Committee  elected 
to  fill  a  vacancy  declared  in  accordance 
with  article  33  shall  hold  office  for  the 
remainder  of  the  term  of  the  member 
who  vacated  the  seat  on  the  Committee 
under  the  provisions  of  that  article. 

Article  35 

■The  members  of  the  Committee  shall, 
with  the  approval  of  the  General 
Assembly  of  the  United  Nations,  receive 
emoluments  from  United  Nations 
resources  on  such  terms  and  conditions 
as  the  General  Assembly  may  decide, 
having  regard  to  the  importance  of  the 
Committee’s  responsibilities. 

Article  36 

The  Secretary-General  of  the  United 
Nations  shall  provide  the  necessary  staff 
and  facilities  for  the  effective 
performance  of  the  functions  of  the 
Committee  imder  the  present  Covenant. 
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1.  Tbe  Seeretery^Bwal  of  the  United 
Natione  shell  ciwene  the  initial  meeting 
of  the  Committee  at  the  Headquarters 
the  United  Nations. 

2.  After  its  initial  meeting,  the 
Committee  shall  meet  at  such  times  as 
shall  be  provided  in  its  rules  of 
procedure. 

3.  The  Cknmnittee  shall  narmally  meet 
at  the  Headquarters  of  the  United 
Nations  or  at  the  United  Nations  Office 
at  Geneva. 

Article  38 

Ewy  member  of  the  Committee  riiall, 
before  taking  up  his  diities,  malce  a 
solemn  dedleniAion  in  opmt  committee 
that  he  will  perform  hie  hmetioDa 
impartially  and  ccmacieDtioua^. 

Article  39 

1.  The  Committee  shall  elect  its 
officers  for  a  term  of  two  years.  They 
may  be  reflected. 

2.  The  Committee  shall  establish  its 
own  rules  of  procedure,  but  these  rules 
shall  provide,  inter  alia,  that: 

(el  Twdve  members  dkaQ  constitute  a 
quorum: 

(bj  Decisions  of  the  Committee  shall 
be  madebyemaiorUj  voteofthe 
members  present 

Article  40 

1.  The  States  Parties  to  the  present 
Covenant  undertake  to  submit  reports 
on  the  measures  they  have  adopted 
which  give  efiect  to  the  rights 
recognized  herein  and  on  the  progress 
made  in  the  enjoyment  of  those  rights: 

(a)  Within  one  year  of  the  entry  into 
force  of  the  present  Covenant  fim  the 
States  Parties  concerned; 

(b)  Thereafier  whenever  the 
Committee  so reouests. 

2.  An  reports  snail  be  submitted  to  the 
Secretary-General  of  the  United  Nations, 
who  shell  transmit  them  to  die 
Committee  for  consideration.  Reports 
shall  indkete  the  tectote  and 
difficukiesr  if  any,  affecting  the 
implementation  td  the  present 
Covenant 

3.  The  Secratary-General  of  the  United 
Nations  may.  after  consultation  with  the 
Committee,  transmit  to  the  specialized 
agencies  concerned  copies  of  such  parts 
of  the  reports  as  may  Ul  udthin  th^r 
field  of  competnece. 

4.  The  Committee  shall  study  the 
reports  submitted  by  the  States  parties 
to  the  present  Covenant.  It  shall 
transmit  its  reports,  and  such  general 
comments  aa  k  may  conaider 
appropriate,  to  the  States  Parties.  The 
CommittsB  m^  alao  transmit  to  die 
Economic  and  Social  Council  theae 
comments  along  widi  die  coptes  ol  die 


dseaa 


reports  k  haa  racahrad  from  Stetas 
Pardee  to  dw  preaent  Covenant. 

S.  The  States  Pardee  to  the  paeaent 
Covenant  may  submit  tothe  Coannittee 
observattone  on  any  comments  diat  aoey 
be  made  in  sccordnoe  with  paaagiaph 
4  of  this  sxdcis. 

Article  41 

1.  A  St^  Party  to  the  fueaent 
Covenant  may  at  any  dme  declare  under 
this  article  thto  it  rocogninas  the 
competence  of  the  Commitlae  to  receive 
and  conaider  communications  to  the 
effect  diat  a  State  Party  chums  that 
another  Stats  Party  is  aot  fillfilling  its 
obligations  under  die  pieaent  Covenant 
Communicedona  under  artide  vatcf 
be  received  end  conddated  only  if 
submitted  by  a  State  Party  whi(±  has 
made  a  dedaralian  recognizing  in 
regard  to  itsdf  the  competence  of  the 
Committee.  No  conimnnioatiait  shall  be 
received  the  Conunittee  if  its 
concerns  a  state  Party  which  baa  not 
made  such  a  dadaradoD. 
Communications  teedved  under  this 
article  shall  be  dealt  with  in  accordance 
with  the  following  procedure: 

(a|  If  a  State  Pmty  to  the  present 
Covenant  condders  that  another  Slate 
Party  is  not  gmng  effiKt  to  the 
proviaioBS  of  the  present  Coveimt,  it 
mE^r  by  written  cmmamiicatioD,  bring 
the  matter  to  the  attentkxi  of  Aat  State 
Party.  Within  three  months  after  the 
receipt  of  the  communicatioa  the 
receiving  Slate  diall  afford  the  Slate 
which  sent  to  the  communication  an 
explanation  or  any  other  statement  in 
writing  clarifying  die  matter  which 
should  inchi^.  to  the  extent  possible 
and  pertinent,  reference  to  domestic 
procedures  and  remedies  taken, 
pending,  or  availaUe  in  die  matter; 

(b)  If  the  matter  is  not  aifyisted  to  the 
satisfaction  of  both  States  Parties 
concerned  within  six  months  after  die 
receipt  by  the  receiving  State  of  the- 
initiaf  communication,  either  State  shall 
have  the  right  to  refer  the  matter  to  die 
Committee,  by  notice  given  to  the 
Committee  and  to  the  other  State; 

(c)  The  Committee  shall  deel  with  a 
matter  referred  to  it  only  after  it  has 
ascertained  that  all  available  domestic 
remedies  have  been  invoked  and 
exhausted  in  the  matter,  in  conformity 
with  the  generally  recognized  principles 
of  international  law.  This  shall  not  be 
the  mle  where  the  application  of  die 
remedies  is  unreasonably  prolonged; 

(d)  The  Committee  shmfhold  aosed 
meetings  when  examining 
communications  iBidar  this  artkde; 

(e)  Subject  to  the  provisioDS  of 
subparagraph  (cl.  the  Committee  shall 
malu  tvaildila  its  good  offion  to  the 
Statee  Paatiae  concaraed  widx  a  view  to 


a  friendly  aotution  of  dm  inattar  CP  dm 
basis  of  raspact  fis  human  li^itsand 

fiindawiMitel  frifiniw  —iMyyUMrl  te 

the  preaent  Coeanant; 

(f)  In  my  aaaMv  rnfanad  to  k.  dm 
Committae  may  call  upon  dm  Steiaa 
Paitias  coBcafned.  rafsned  toin 
subpangraph  fbh  to  supply  naiy  ralaeont 
inioramdan; 

(g)  The  Statee  Parties  concaned, 
referred  to  in  subpengm|di  (bl.  di^ 
have  the  rigbl  to  be  i^ieaented  vrimn 
the  matter  ie  being  rofiaidefed  in  the 
Committee  and  to  auke  submiaiiona 
orally  and/ot  in  wrkbag; 

Qd  The  Coimaitlee  anall.  within 
twelve  moathe  after  the  date  of  rscei^ 
of  notice  undar  rabpan^ph  (b), 
suboiit  a  report: 

(i)  If  a  solution  within  tha  tains  of 
subpara^^ih  (a)  is  leachad,  dm 
Committee  shdl  confine  its  report  to  a 
brief  statement  of  the  facts  and  of  dm 
solutioot  reecdmd; 

(ii)  If  a  solution  within  the  toms  of 
subparagraph  is  not  raschad,  tha 
Committee  sh^  confine  ks  r^Knt  to  a 
brief  st^ement  of  the  facts,  dm  written 
submissions  mid  recosd  of  the  oral 
submissions  mndeby  the  Steles  Parties 
concaned  slmll  be  attached  totbe 
report. 

In  every  matter,  the  report  abellbe 
communicated  to  the  Stataa  pertiee 
concerned. 

2.  The  provisions  of  this  article  dmd 
come  into  force  when  ten  States  Pasties 
to  the  preaok  Covenant  have  made 
dedardioneundapaiagaph  1  of  dus 
article.  Such  dadaratkms  sWl  be 
deposked  by  the  Statee  Pertiee  with  the 
^  Seoetary-Genenl  ol  the  United  Natione, 
*  who  shall  transmit  copies  thereof  to  the 
other  States  Partiea.  A  dedantkm  may 
be  withdrawn  at  my  tiine  by 
notificatioD  to  the  Saentary^tenaraL 
Such  a  withdrawal  sh^l  not  pi^udice 
the  consideration  of  any  matta  wfaidi  is 
the  stdiject  of  a  commumcation  ahaady 
transmitted  nnda  diia  article;  no  ftutim 
communication  by  any  Stale  Party  sb^ 
be  recoved  after  dm  notificatiai  of 
withdrawal  of  the  dedaralioB  has  bem 
received  by  the  Sectetary-General, 
union  the  State  Party  concatned  has 
made  a  new  deckradoR. 

Article  42 

1.  Ca>  If  8  matter  referred  to  the 
Committee  in  accordence  with  article  41 
is  not  resolved  to  the  aatisfaction  of  dm 
States  Parties  concerned,  the  Conunittee 
may,  witii  dm  prior  conaak  of  the  Slates 
Parties  amcerned,  appoint  an  ad  hoc 
Concilirtum  Caraoukston  (haraiaefta 
refetrsd  to  aa  dm  Canmiaaton).  The 
good  offices  of  the  Commiaaon  dmll  be 
made  available  to  the  States  Partiaa 
concerned  wkb  n  view  to  an  amicBlde 
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sohiticm  of  the  matter  on  the  basis  of 
respect  for  the  present  Covenant; 

(o)  The  Commission  shall  consist  of 
five  perscms  acceptable  to  the  States 
Parties  concerned.  If  the  States  Parties 
concerned  fail  to  reach  agreement 
within  three  months  on  ^  or  part  of  the 
composition  of  the  Commission,  the 
membns  of  the  Commission  concerning 
whom  no  agreement  has  been  reached 
shall  be  elected  by  secret  ballot  by  a 
two-thirds  majority  vote  of  the 
Committee  from  amoim  its  members. 

2.  The  members  of  the  Commission 
Shull  serve  in  their  personal  capacity. 
They  shall  not  be  nationals  of  tne  States 
Parties  concerned,  or  of  a  State  not  party 
to  the  present  Covenant,  or  of  a  State 
Party  whidi  has  not  made  a  declaration 
under  article  41. 

3.  The  Commission  shall  elect  its  own 
Chairman  and  adopt  its  own  rules  of 
procedure. 

4.  The  meetings  of  the  Commission 
shall  normally  Iw  held  at  the 
Headquarters  of  the  United  Nations  or  at 
the  United  Nations  Office  at  Geneva. 
However,  they  may  be  held  at  such 
other  convenient  places  as  the 
Commission  may  determine  in 
consultation  wiffi  the  Secretary-General 
of  the  United  Nations  and  the  States 
Parties  concerned. 

5.  The  secretariat  provided  in 
accordance  with  article  36  shall  also 
service  the  commissions  appointed 
under  this  article. 

6.  The  information  received  and 
collated  by  the  Committee  shall  be  made 
available  to  the  Commission  and  the 
Commissicm  may  call  upon  the  States 
Parties  concerned  to  supply  any  other 
relevant  information.  ' 

7.  When  the  Commission  has  fully 
considered  the  matter,  but  in  any  event 
not  later  than  twelve  months  after 
having  been  seized  of  the  matter,  it  shall 
submit  to  the  Chairman  of  the 
Committee  a  report  for  communication 
to  the  States  Parties  concerned: 

(a)  If  the  Commission  is  unable  to 
complete  its  consideration  of  the  matter 
Mdthfo  twelve  months,  it  shall  confine 
its  rep<nt  to  a  brief  statement  of  the 
status  of  its  consideration  of  the  matter; 

(b)  If  an  amicable  solution  to  the 
matter  on  the  basis  of  respect  for  human 
rights  as  recognized  in  the  present 
Covenant  is  reached,  the  Commission 
shall  confine  its  report  to  a  brief 
statement  of  the  facts  and  of  the  solution 
reached; 

(c)  If  a  solution  vrithin  the  terms  of 
subparagraph  (b)  is  not  reached,  the 
Commission’s  report  shall  embody  its 
findings  on  all  questions  of  fact  relevant 
to  the  issues  between  the  States  Parties 
concerned,  and  its  views  on  the 
possibilities  of  an  amicable  solution  of 


the  matter.  This  report  shall  also  contain 
the  written  submi^ons  and  a  record  of 
the  oral  submissions  made  by  the  States 
parties  concerned; 

(d)  If  the  Commission’s  report  is 
submitted  under  subparagraph  (c),  the 
States  Parties  concerned  shail,  within 
three  months  of  the  receipt  of  the  report, 
notifo  the  Chairman  of  the  Committee 
whetner  or  not  they  accept  the  contents 
of  the  report  of  the  Commission. 

8.  The  provisions  of  this  article  are 
without  prejudice  to  the  responsibilities 
of  the  Cominittee  under  article  41. 

0.  The  States  Parties  concerned  shall 
share  equally  all  the  expenses  of  the 
membera  of  the  Conunission  in 
accordance  with  estimates  to  be 
provided  by  the  Secretary-General  of  the 
United  Nations. 

10.  The  Secretary-General  of  the 
United  Nations  shdl  be  empowered  to 
pay  the  expenses  of  the  members  of  the 
Conunission,  if  necessary,  before 
reimbursement  by  the  States  Parties 
concerned,  in  accordance  with 
paragraph  0  of  this  article. 

Article  43 

The  members  of  the  Committee,  and 
of  the  ad  hoc  conciliation  commissions 
which  may  be  appointed  under  article 
42,  shall  be  entitled  to  the  facilities, 
privileges  and  inununities  of  experts  on 
mission  for  the  United  Nations  as  laid 
down  in  the  relevant  sections  of  the 
Convention  on  the  Privileges  and 
Immunities  of  the  United  Nations. 

Article  44 

The  provisions  for  the 
implementation  of  the  present  Covenant 
shall  apply  without  prejudice  to  the 
rocedures  prescribe  in  the  field  of 
uman  rights  by  or  under  the 
constituent  instruments  and  the 
conventions  of  the  United  Nations  and 
of  the  specialized  agencies  and  shall  not 
prevent  the  States  Parties  to  the  present 
Covenant  from  having  recourse  to  other 
procedures  for  settling  a  dispute  in 
accordance  with  general  or  special 
international  agreements  in  force 
between  them. 

Article  45 

The  Committee  shall  submit  to  the 
General  Assembly  of  the  United 
Nations,  through  the  Economic  and 
Social  Council,  an  aimual  report  on  its 
activities. 

PaitV 

Article  46 

Nothing  in  the  present  Covenant  shall 
be  interpreted  as  impairing  the 
provisions  of  the  Charter  of  the  United 
Nations  and  of  the  constitutions  of  the 
specialized  agencies  which  define  the 


respective  responsibilities  of  the  various 
organs  of  the  United  Nations  and  of  the 
sp^alized  agencies  in  regard  to  the 
matters  dealt  with  in  the  present 
Covenant. 

Article  47 

Nothing  in  the  present  Covenant  shail 
be  interpreted  as  impairing  the  inherent 
right  of  all  peoples  to  enjoy  and  utilize 
fully  and  freely  their  natu^  wealth  and 
resources. 

Part  VI 
Article  48 

1.  The  present  Covenant  is  open  for 
signature  by  any  State  member  of  the 
United  Nations  or  member  of  any  of  its 
specialized  agencies,  by  any  State  party 
to  the  Statute  of  the  International  C^urt 
of  Justice,  and  by  any  other  State  which 
has  been  invited  by  the  General 
Assembly  of  the  United  Nations  to 
become  a  Party  to  the  present  Covenant. 

2.  The  present  Covenant  is  subject  to 
ratification.  Instruments  of  ratification 
shall  be  deposited  with  the  Secretary- 
General  of  the  United  Nations. 

3.  The  present  Covenant  shall  be  open 
to  accession  by  any  State  referred  to  in 
paragraph  1  of  this  article. 

4.  Accession  shall  be  exacted  by  the 
deposit  of  an  instrument  of  accession 
with  the  Secretary-General  of  the  United 
Nations. 

5.  The  Secretary-General  of  the  United 
Nations  shall  inform  all  States  which 
have  signed  this  Covenant  or  acceded  to 
it  of  the  deposit  of  each  instrument  of 
ratification  or  accession. 

Article  49 

1.  The  present  Covenant  shall  enter 
into  force  three  months  after  the  date  of 
the  deposit  with  the  Secretary-General 
of  the  United  Nations  of  the  thirty-fifth 
instrument  of  ratification  or  instrument 
of  accession. 

2.  For  each  State  ratifying  the  present 
Covenant  or  acceding  to  it  after  the 
deposit  of  the  thirty-fifth  instrument  of 
ratification  or  instrument  of  accession, 
the  present  Covenant  shall  enter  into 
force  three  months  after  the  date  of  the 
deposit  of  its  ovm  instrument  of 
ratification  or  instrument  of  accession. 

Article  50 

The  provisions  of  the  present 
Covenant  shall  extend  to  all  parts  of 
federal  States  without  any  limitations  or 
exceptions. 

Article  51 

1.  Any  State  party  to  the  present 
Covenant  may  propose  an  amendment 
and  file  it  witii  the  Secretary-General  of 
the  United  Nations.  The  Secretary- 
General  of  the  United  Nations  shall 
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thereupon  communicate  any  proposed 
amendments  to  the  States  Parties  to  the 
present  Covenant  with  request  that  they 
notify  him  whether  they  &vor  a 
conference  of  States  Parties  for  the 
purpose  of  considering  and  voting  upon 
the  proposals.  In  the  event  that  at  least 
one  thi^  of  the  States  Parties  favors 
such  a  conference,  the  Secretary-General 
shall  convene  the  conference  under  the 
auspices  of  the  United  Nations.  Any 
amendment  adopted  by  a  majority  of  the 
States  Parties  present  and  voting  at  the 
conference  shall  be  submitted  to  the 
General  Assembly  of  the  United  Nations 
for  approval. 

2.  Amendments  shall  come  into  force 
when  they  have  been  approved  by  the 
General  Assembly  of  the  United  Nations 
and  accepted  by  a  two-thirds  majority  of 
the  States  Parties  to  the  present 
Covenant  in  accordance  with  their 
respective  constitutional  processes. 

3.  When  amendments  come  into  force, 
they  shall  be  binding  on  those  States 
parties  which  have  accepted  them,  other 
States  Parties  still  being  bound  by  the 
provision  of  the  present  Covenant  and 
any  earlier  amendment  which  they  have 
accepted. 

Article  52 

Irrespective  of  the  notifications  made 
under  article  48,  paragraph  5,  the 
Secretary-General  of  Ae  United  Nations 
shall  inform  all  States  referred  to  in 
paragraph  1  of  the  same  article  of  the 
following  particulars: 

(a)  Signatures,  ratifications  and 
accessions  under  article  48; 

(b)  The  date  of  entry  into  force  of  the 
present  Covenant  under  article  49  and 
the  date  of  the  entry  into  force  of  any 
amendments  under  article  51. 

Article  53 

1.  The  present  Covenant,  of  which  the 
Chinese,  English,  French,  Russifui  and 
Spanish  texts  are  equally  authentic, 
shall  be  deposited  in  the  archives  of  the 
United  Nations. 

2.  The  Secretary-General  of  the  United 
Nations  shall  transmit  certified  copies  of 
the  present  Covenant  to  all  States 
referred  to  in  article  48. 

United  States  Reservations, 
Understandings  and  Declarations 

The  Senate  gave  its  advice  and 
consent  to  the  ratification  of  the 
international  Covenant  on  Civil  and 
Political  Rights,  and  the  United  States 
became  party  to  the  Covenant  on 
Septeml^r  8, 1992,  subject  to  a  number 
of  reservations,  understandings  and 
declarations.  Hie  text  of  the  ^nate’s 
resolution  of  advice  and  consent,  as 
adopted  on  April  2, 1992, 138  Cong. 


Rec.  S  4781-84  (daily  ed.  Apr.  2, 1992) 
is  as  follows: 

I.  The  Senate’s  advice  and  consent  is 
subject  to  the  following  reservations: 

(1)  That  Article  20  does  not  authorize 
or  require  legislation  or  other  action  by 
the  United  States  that  would  restrict  the 
right  of  fiee  speech  and  association 
protected  by  the  Constitution  and  laws 
of  the  United  States. 

(2)  That  the  United  States  reserves  the 
right,  subject  to  its  Constitutional 
constraints,  to  impose  capital 
punishment  on  any  person  (other  than 

a  pregnant  woman)  duly  convicted 
imder  existing  or  future  laws  permitting 
the  imposition  of  capital  punishment, 
including  such  punishment  for  crimes 
committed  by  persons  below  eighteen 
years  of  age. 

(3)  That  the  United  States  considers 
itself  bound  by  Article  7  to  the  extent 
that  "cruel,  inhuman  or  degrading 
treatment  or  punishment”  means  the 
cruel  and  unusual  treatment  or 
punishment  prohibited  by  the  Fifth, 
Eighth  and/or  Fourteenth  Amendments 
to  the  Constitution  of  the  United  States. 

(4)  That  because  U.S.  law  generally 
applies  to  an  offender  the  penalty  in 
force  at  the  time  the  offense  was 
committed,  the  United  States  does  not 
adhere  to  the  third  clause  of  paragraph 
1  of  Article  15. 

(5)  That  the  policy  and  practice  of  the 
United  States  are  generally  in 
compliance  with  and  supportive  of  the 
Covenant’s  provisions  regarding 
treatment  of  juveniles  in  the  criminal 
justice  system.  Nevertheless,  the  United 
States  reserves  the  right,  in  exceptional 
circumstances,  to  treat  juveniles  as 
adults,  notwithstanding  paragraphs  2(b) 
and  3  of  Article  10  and  paragraph  4  of 
Article  14.  The  United  States  further 
reserves  to  these  provisions  with  respect 
to  individuals  who  volvuiteer  for 
military  service  prior  to  age  18. 

n.  The  Senate's  advice  and  consent  is 
subject  to  the  following  understandings, 
which  shall  apply  to  the  obligations  of 
the  United  States  under  this  Covenant: 

(1)  That  the  Constitution  and  laws  of 
the  United  States  guarantee  all  persons 
equal  protection  -of  the  law  and  provide 
extensive  protections  against 
discrimination.  The  United  States 
imderstands  distinctions  based  upon 
race,  color,  sex,  language,  religion, 
political  or  other  opinion,  national  or 
social  origin,  property,  birth  or  any 
other  status — as  those  terms  are  used  in 
Article  2.  paragraph  1  and  Article  26 — 
to  be  permitted  when  such  distinctions 
are,  at  minimum,  rationally  related  to  a 
legitimate  governmental  objective.  The 
United  States  further  understands  the 
prohibition  in  paragraph  1  of  Article  4 


upon  discrimination,  in  time  of  public 
emergency,  based  “solely”  on  the  status 
of  race,  color,  sex.  language,  religion  or 
social  origin  not  to  bar  distinctions  that 
may  have  a  disproportionate  effect  upon 
persons  of  a  particular  status. 

(2)  That  the  United  States 
imderstands  the  right  to  compensation 
referred  to  in  Articles  9(5)  and  14(6)  to 
require  the  provision  of  effective  and 
enforceable  mechanisms  by  which  a 
victim  of  an  unlawful  arrest  or  detention 
or  a  miscarriage  of  justice  may  seek  and, 
where  justified,  obtain  compensation 
from  either  the  responsible  individual 
or  the  appropriate  governmental  entity. 
Entitlement  to  compensation  may  be 
subject  to  the  reasonable  requirements 
of  domestic  law. 

(3)  That  the  United  States 
understands  the  reference  to 
“exceptional  circumstances”  in 
paragraph  2(a)  of  Article  10  to  permit 
the  imprisonment  of  an  accused  pierson 
with  convicted  persons  where 
appropriate  in  light  of  an  individual’s 
overall  dangerousness,  and  to  permit 
accused  persons  to  waive  their  right  to 
segregation  fiom  convicted  persons.  The 
United  States  further  understands  that 
paragraph  3  of  Article  10  does  not 
diminish  the  goals  of  punishment, 
deterrence,  and  incapacitation  as 
additional  legitimate  purposes  for  a 
penitentiary  system. 

(4)  That  tne  United  States 
understands  that  subparagraphs  3(b) 
and  (d)  of  Article  14  do  not  require  the 
provision  of  a  criminal  defendant’s 
counsel  of  choice  when  the  defendant  is 
provided  with  court-appointed  counsel 
on  grounds  of  indigence,  when  the 
defendant  is  financially  able  to  retain 
alternative  counsel,  or  when 
imprisonment  is  not  imposed.  The 
United  States  further  understands  that 
paragraph  3(e)  does  not  prohibit  a 
requirement  that  the  defendant  make  a 
showing  that  any  witness  whose 
attendance  he  seeks  to  coi^el  is 
necessary  for  his  defense.  Ine  United 
States  understands  the  prohibition  upon 
double  jeopardy  in  paragraph  7  to  apply 
only  when  the  judgment  of  acquittal  has 
been  rendered  by  a  court  of  the  same 
governmental  imit,  whether  the  Federal 
Government  or  a  constituent  unit,  as  is 
seekii^  a  new  trial  for  the  same  cause. 

(5)  That  the  United  States 
understands  that  this  Covenant  shall  be 
implemented  by  the  Federal 
Government  to  the  extent  that  it 
exercises  legislative  and  judicial 
jurisdiction  over  the  matters  covered 
therein,  and  otherwise  by  the  state  and 
local  governments;  to  the  extent  that 
state  and  local  governments  exercise 
jurisdiction  over  such  matters,  the 
Federal  Government  shall  take  measures 
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apimpriate  to  the  Fedenl  system  to  the 
end  tlmt  the  conpetent  sutl^ties  of 
the  state  or  local  govwninents  may  take 
approfwiate  measures  for  the  fulfillment 
of  the  Covenant. 

m.  The  Senate’s  advice  and  Consent 
is  sub}ect  to  the  following  declarations: 

(1)  That  the  United  States  declares 
that  the  provisions  of  Articles  1  through 
27  of  the  Covenant  are  not  self¬ 
executing. 

(2)  That  is  the  view  of  the  United 
States  that  States  Party  to  the  Covenant 
should  vdierever  possible  refrain  from 
imposing  any  resMctions  at  limitations 
on  the  exercise  of  the  rights  recognized 
and  protected  by  the  Covenant,  even 
when  such  restrictions  and  limitations 
are  permissible  under  the  terms  of  the 
Covenant  For  the  United  States,  Article 
5,  paragraph  2,  which  provides  that 
fundamental  human  ri^ts  existing  in 
any  State  Party  may  not  be  diminished 
on  the  pretext  that  the  Covenant 
recognizes  them  to  a  lesser  extent,  has 
particular  relevance  to  Article  19, 
paragraph  3.  which  would  p«mit 
certain  restrictions  on  the  freedom  of 
expression.  The  United  States  declares 
that  it  will  continue  to  adhere  to  the 
requirements  and  constraints  of  its 
Constitution  in  respect  to  all  such 
restrictions  and  limitations. 

(3)  That  the  United  States  declares 
that  it  accepts  the  competence  of  the 
Human  Ri^ts  Committee  to  receive  and 
consider  communications  under  Article 
41  in  which  a  State  Party  claims  that 
another  State  Party  is  not  fulfilling  its 
obligations  imder  the  Covenant. 

(4)  That  the  United  States  declares 
that  the  right  referred  to  in  Article  47 
may  be  exercised  only  in  accordance 
with  international  law. 

IV.  The  Senate’s  advice  and  consent  is 
subject  to  the  following  proviso: 

Nothing  in  this  Covenant  requires  or 
authorizes  legislation,  or  other  action, 
by  the  United  States  of  America 
prohibited  by  the  Constitution  of  the 
United  States  as  interpreted  by  the 
United  States. 

Dated;  August  19, 1993. 

David  P.  Stewart, 

Assistant  Legal  Adviser  for  Human  Rights 
and  Refugees,  Department  of  State. 

[FR  Doc.  93-21034  Plied  8-30-93;  8:45  am] 
MUJNQ  coot  4n»4S-« 


DEPAfmiElfr  OF  TRANSPORTATION 

Fwtoral  Avtallon  Admintatrullon 

Mooting  ol  Spocioi  Commttt— 160; 
Doolgn  Aoouranoo  Qiiltionco  for 
Complox  Eloctronic  Horciworo  Uood  In 
AIrbomo  SyMomo 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463, 5  U.S.C,  Appendix  I),  notice 
is  hereby  ^ven  for  Sp^al  Committee 
180  meeti^  to  be  held  September  28- 
29, 1003,  in  the  RTCA  Conference  Room 
at  1140  (^nnecticut  Avenue,  SW.«  suite 
1020,  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  Remarks:  (2) 
Review  committee  terms  of  reference; 

(3)  Identify  Goals,  Develop  Work 
Program  and  Examine  Milestones:  (4) 
Assign  tasks;  (5)  Other  business:  (6)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-0339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  25, 
1993. 

Joyc*  ).  GiUm, 

Designated  Officer. 

[FR  Doc.  93-21101  Filed  8-30-93;  8:45  am) 
BHJJNQ  coot  SSIO-IS-N 


Intent  To  Rule  on  Application  To 
Impose  a  Paeaenger  Facility  Charge 
(PFC)  at  Capital  Airport,  Springfield,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at  Capital 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1090  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  p^  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 


address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  E^  Devon  Ave., 
room  258,  Des  Plaines,  Illinois  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bruce  E. 
Carter.  Director  of  Aviation,  of  the 
Sprin^eld  Airport  Authority  at  the 
following  address:  Capital  Airport, 
Springfield  Airport  Authority, 
Springfield,  Illinois  62707. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  v^tten  comments 
previously  provided  to  the  Springfield 
Airport  Au^ority  under  §  158.23  of  part 
158. 

FOR  FURTIflER  MFORMATION  CONTACT: 

Mr.  Louis  H.  Yates,  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon  Ave.,  room  258,  £)es  Plaines, 
Illinois  60018,  (708)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invite  public 
comment  on  the  application  to  impose 
a  PFC  at  Capital  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Chnnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  August  18, 1993,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the 
Springfield  Airport  Authority  was 
substantially  complete  within  the 
requirements  §  158.23  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  27, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  February 
1. 1994 

Proposed  charge  expiration  date: 

Janu^  31.  2006 
Total  estimated  PFC  revenue: 

$4,621,000 

Brief  description  of  proposed  project(s): 

1.  Land  Acquisition 

2.  Easement  Acquisition 

3.  Rehabilitate  Runway  4  Overrun 

4.  Rehabilitate  Entrance  Road 

5.  Rehabilitate  Runway  4/22  and  18/ 
36 

6.  Rehabilitate  Runway  13 

7.  Taxiway  from  Runway  18  to 
Runway  13 

8.  Stabilize  Shoulders  on  Runway  4/ 
22 

9.  Widen  Taxiway  A 

10.  Parallel  Taxiway  for  Rimway  22 

11.  Parallel  Taxi  way  for  Runway  31 

12.  Exhibit  A 
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13.  Hushhouse  and  Sitework 

14.  Update  Master  Plan 

15.  Install  ILS  on  Runway  13 

16.  Snow  Removal  Eqviipment 

17.  Proximity  Suits 

18.  Front  End  Loader 

19.  Terminal  Building  Expansion 

20.  Disabled  Passenger  Lift 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs;  On 
Demand  Air  Taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT.” 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Springfield 
Airport  Authority. 

Issued  In  Des  Plaines,  Illinois  on  August 
20, 1993. 

Henry  A.  Lamberts, 

Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 

(FR  Doc.  93-21100  Filed  8-30-93;  8:45  ami 
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FedemI  Highway  Administration 

Environmentai  impact  Statement;  Jo 
Davieaa  and  Stephenson  Counties,  iL 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  project 
to  Jo  Daviess  and  Stephenson  Counties, 
Illinois.  The  proposed  project  corridor 
extends  fiom  the  U.S.  Route  20/Illinois 
Route  84  intersection  north  of  Galena  in 
Jo  Daviess  County  to  the  Route  20/ 
Bolton  Road  intersection  west  of 
Freeport  in  Stephenson  County.  The 
proposed  project  is  designated  FAP  301 
(formerly  FAP  401). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  C.  Partlow,  Design  Operations 
Engineer.  Federal  Highway 
Administration.  Illinois  Division,  3250 
Executive  Park  Drive,  Springfield, 
Illinois  62703,  Telephone:  (217)  492- 
4600  Mr.  William  D.  Ost,  District 
Engineer.  Illinois  Department  of 
Transportation  (IDOT),  819  Depot 
Avenue,  Dixon,  Illinois  61021, 
Telephone:  (815)  284-2271. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Illinois 
Department  of  Transportation,  will 
prepare  an  Environmental  Impact 
Statement  on  a  proposal  to  improve  U.S. 


Route  20  in  Jo  Daviess  and  Stephenson 
Counties,  Illinois.  The  proposed  project 
involves  upgrading  approximately  47 
miles  of  U.S.  Route  20  to  a  four-lme, 
access-controlled  facility.  The  area 
being  studied  begins  at  the  intersection 
of  IlUnois  Route  84  and  U.S.  Route  20 
north  of  Galena,  Illinois  and  extends 
easterly  to  the  intersection  of  U.S.  Route 
20  with  Bolton  Road  west  of  Freeport, 
Illinois. 

Alternatives  under  consideration 
include  no  action  and  a  new  four-lane, 
fully  access-controlled  facility  on  new 
alignment.  Although  the  Environmental 
Impact  Statement  ^11  assess  the 
impacts  of  a  four-lane  freeway,  the 
proposed  project  may  be  stage 
constructed  to  include  interim 
improvements  with  partial  access 
control  and/or  two-way  traffic 
operations. 

The  proposed  project  is  intended  to 
increase  safety  by  providing  a  facility 
with  improved  horizontal  and  vertical 
sight  distances,  wider  roadway  and 
shoulders,  and  other  improved 
geometric  design  elements;  to  provide 
additional  capacity  for  increasing  traffic 
volumes;  to  provide  system  continuity 
for  U.S.  Route  20  across  Illinois  and 
Iowa;  to  better  serve  the  transportation 
needs  of  the  local  commvmities  along 
the  U.S.  Route  20  corridor;  and  to 
support  the  economic  development  of 
the  region. 

The  scoping  process  imdertaken  as 
part  of  this  proposed  project  will 
include  distribution  of  a  scoping 
information  packet,  coordination  with 
appropriate  Federal,  State,  and  local 
agencies,  and  review  sessions  as 
needed.  A  formal  scoping  session  is 
scheduled  to  be  held  at  the  IDOT 
District  Office,  819  Depot  Avenue, 
Dixon,  Illinois  on  September  23, 1993, 
beginning  at  10  a.m.  Further  details  of 
the  proposed  project  and  a  scoping 
information  packet  may  be  obtained 
from  the  contact  persons  listed  above. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  project  are 
addressed  and  all  significant  issues 
identified,  a  comprehensive  public 
involvement  program  will  be 
undertaken.  iHiblic  meetings  will  be 
held  in  the  study  area  prior  to  the  public 
hearing.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearing.  The  Draft  EIS  will  be  available 
for  public  agency  review  and  comment 
prior  to  the  pubUc  hearing.  In  addition, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  IDOT  contact  persons. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  CMer  12372 
regarding  intergovernmental  consultation  on 
F^eral  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  25, 1993. 

James  C  Partlow, 

Design  Operations  Engineer,  Federal  Highway 
Administration,  Illinois  Division,  Springfield, 
Illinois. 

[FR  Doc.  93-21061  Filed  8-30-03;  8:45  am] 
BtujNo  cooc  ssis-aa-H 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  Na  3257] 

Motorcycis  Halmata  Manufactursd  by 
Chico  of  R.  Laudsrdala,  Inc.;  Chang# 
of  Data  of  Public  Procs^lng 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  change  of  date  of 
public  meeting. 

SUMMARY:  NHTSA  is  changing  the  date 
of  the  public  meeting  it  will  hold 
regarding  an  initial  determination  that 
certain  motorcycle  helmets 
manufactured  by  Chico  of  Ft. 
Lauderdale,  Inc.  fail  to  comply  with 
Federal  Motor  Vehicle  Safety  Standard 
No.  218.  The  new  date  for  the  meeting 
is  September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lee,  Office  of  Vehicle  Safety 
Compliance,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590; 
202-366-5299. 

SUPPLEMENTARY  INFORMATION:  On  August 
18,  1993  (58  FR  43981),  NHTSA 
announced  that  its  Associate 
Administrator  for  Enforcement  had 
made  an  initial  determination  that 
certain  motorcycle  helmets 
manufactured  by  Chico  of  Ft. 
Lauderdale,  Inc.  (Chico),  do  not  comply 
with  the  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
218,  “Motorcycle  Helmets,”  49  CFR 
571.218.  That  notice  advised  that  a 
public  proceeding  would  be  held  on 
September  15, 1993  to  afford  the 
manufactured  and  other  interested 
persons  an  opportunity  to  present  data, 
views,  and  arguments  regarding  the 
compliance  of  these  helmets  with 
FMVSS  No.  218. 

At  the  request  of  Chico's  president, 
Mr.  Stephen  Yasko,  Jr.,  NHTSA  has 
decided  to  reschedule  the  public 
meeting  until  September  30, 1993.  It 
will  be  held  at  10  a.m.  in  room  2230, 
Department  of  Transportation  Building, 
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400  Sevsoth  Street,  SW.,  Washington, 
DC 

Interested  persons  are  invited  to 
participate  through  wnritten  or  oral 
presentatiaas.  Persons  udshing  to  make 
oral  presentations  are  request^  to 
notify  Ms.  Elaine  Beale,  Office  of 
Vehicle  Safety  Compliance,  National 
Highway  Traffic  Saraty  Administration, 
room  Bill,  400  Seventh  Street,  SW., 
Washh^n.  DC  20500,  202-366-2832, 
before  me  dicMe  of  business  on 
September  24, 1093.  Written  comments 
may  be  submitted  to  the  same  address 
on  or  before  September  29, 1993. 

AvUurky:  15  U.SC  1412;  delegaticm  of 
authority  at  4S  CFR  l.S0(a)  and  49  CPR  501.8. 

bauad  on:  August  25, 1003. 
WilllaBA.BaaUy, 

Astociale  AdadniMMorfoe  Enforcement 
(FR  Doc  03-21097  nied  8-30-03;  8:45  ami 

saxen  cooe  «ia-sa-u 


DEPARTMENT  OF  THE  TREASURY 

Intomol  Rovwhm  Sorvic* 

PubUe  Eloctronic  Communications 
Consortium  Masting 

AQENCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Meeting  notice. 

SUMMARY:  The  Internal  Revenue  Service 
is  holding  a  meeting  for  parties  who 
indicated  interest  in  determining  the 
feasibility  of  establidiing  a  consortium 
to  fund,  design,  build,  and  maintain  an 
electronic  communications  facility  for 
the  purpose  of  such  activities  as; 
Receiving  and  transmitting  electronic 
tax  data,  acknowledgement  of  electronic 
data,  payment  information,  providing 
access  for  tax  account  information  or 
responses  to  requests  for  information 
regardless  of  the  system  or  software 
used  by  the  public.  There  is  no 


intention  to  issue  a  Request  for 
Proposal. 

DATES:  Parties  interested  in  attending 
the  meeting  ^ould  contact  the  Internal 
Revenue  Service  by  September  17, 1993, 
at  the  folloMfing  address. 

TOR  RfRTICR  MFORMATION  CONTACT: 
Robert  Carver,  Deputy  Assistant 
Commissioner  Returns  Processing  R, 
Room  3407, 1111  Constitution  Avenue, 
NW,  Wellington  DC  20224. 
SUPPLEMBfTARV  MFORMATION:  The 
Internal  Revenue  Service  asked  for 
expressions  of  interest  in  a  Federal 
Rii^istor  notice  published  May  26, 1993, 
entitled  Public  ffiectronic 
Communications  Consortium  and  the 
Commerce  Business  Daily  notice 
published  June  22, 1993. 

Robert  Caiw. 

Deputy  Assistant  Commissioner,  Returns 
Processing. 

[FR  Doc  93-21037  Hied  8-30-93;  8:45  am) 

sauea  cone  ms  w-u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

biformnUon  Collaction  Undw  OMB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  ' 
Chapter  35).  This  document  lists  the 
following  information:  (1)  Tlie  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable,  (5) 


the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimate  number 
of  respondents. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  180  Vermont  Avenue, 
NW,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

By  direction  of  the  Secretary. 

Dated:  August  24, 1993. 

B.  Mkhaal  Berger, 

Director,  Records  Management  Service. 
Extension. 

1.  Request  for  Change  of  Program  or 
Place  of  Training — Survivcws’  and 
Dependents’  Educational  Assistance, 
VA  Form  22-5495. 

2.  The  form  is  completed  by  a 
veterans’  spouse,  surviving  spouse,  or 
child  to  indicate  a  change  in  program 
and/or  place  of  training.  The 
information  by  VA  to  determine  if  the 
student  is  eligible  for  Dependents’ 
Educational  Assistance  (DEA)  for  the 
new  program  and/or  place  of  training. 

3.  Individuals  or  households. 

4.  5,250  hours. 

5.  30  minutes. 

6.  On  occasion. 

7. 10,500  respondents. 

(FR  Doc.  93-21058  Filed  8-30-93;  8:45  am] 
BIUJNQ  C006  ssao-oi-u 
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This  SMtion  of  the  FEDERAL  REGISTER 
oontakw  noticee  of  meetings  puMahed  under 
the  *X3ovein(nent  in  the  Sunshine  Act”  (Pub. 
L.  94>409)  5  U.S.C.  552b(8)(3). 


NUCLKAR  REGULATORY  COUMiSSION 
DATE:  Weeks  of  August  30.  September  6, 
13, 20. 1903;  Previously  announced  in 
the  Federal  Register  of  August  30, 1993. 
PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland, 

STATUS:  Public  and  Closed.  * 

MATTERS  TO  BE  CON8IDEREO: 

Week  of  Aegust  30 

Monday,  August  30 
10:00  a.m. 

Briefing  on  Results  of  Agreement  State 
Coo^atibility  Workshop  (Public 
Meeting) 

(Contact:  Shelly  Schwartz,  301-504-2325) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  NRC  Research  Prt^ram  on 
Aging  (Public  Meeting) 

(Contact  John  Craig,  301-492-3850) 

We^  of  Septandier  6— Teatative 

Thursday,  Septmnber  9 
2:00  p.m. 

Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 


(Contact:  John  Larkins,  301-492-4516) 

3:30  p.m. 

Amrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  September  10 
9:00  a.m. 

Briefing  on  Proposal  to  Realign  NRC 
Regic^  rv  and  V  (Public  Meeting) 

(Contact:  James  Turdici,  301-504-1728) 
10:30  a.m. 

Briefing  by  Advanced  Reactor  Corporation 
(Public  Meeting) 

2:00  p.m. 

Briefing  on  Management  Plan  kv 
Regulating  Medical  Use  of  Byproduct 
Material  (Public  Meeting) 

(Contact:  Cul  Paperiello,  301-504-2659) 

Week  of  September  13— Tentative 
Thursday,  September  16 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  September  1 7 
1:30  p.m. 

Briefing  on  Status  of  Form  and  Content  for 
Design  Certification  Rule  (Public 
Meeting) 

(Contact:  Dennis  Crutchfield,  301-504- 
1199) 

Week  at  Septaaaber  20— Tentative 
(Please  note  addition  of  contacts.) 

Monday,  September  20 
10:00  a.m. 

Briefing  on  Results  of  2.206  Workshop 
(Public  Meeting) 


(Contact:  Chip  Cameron,  301-504-1642) 
1:30  pjn. 

Briefing  on  Status  of  AP600  and  SBWR 
Thermal/Hydiaulic  Testing  (Public 
Meeting) 

(Contact:  Brian  Sheron.  301-492-3500) 

3:00  p.m. 

Briefing  on  NRC  Reactor  Inspection 
Program  Assessment  and  Planned 
Improvements  (Public  Meeting) 

(Contact:  Anthony  Cody,  Sr.,  301-492- 
1257) 

Tuesday,  September  21 
10:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Afiirmation  sessions  are  initially 
scheduled  and  aimounced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Simshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording) — (301)  504—1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  August  26, 1993. 

William  M.  HiO.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  93-21242  Filed  8-27-93;  11:19  am) 
BiLUNO  CODE  7SS0-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  sdRortai  corredlons  of  prevlousty 
published  Preeidentiel,  Rule,  Proposed  Rule, 
end  Notice  documents.  These  corrections  are 
prepared  by  the  OfRce  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marfcollng  Sarvica 
7  CFR  Part  61 

[CS-91-009] 

RIN  0581-AA51 

Agancy  Raorganization  of  Analytical 
Tasting  Sarvicas 

Correction 

In  rule  document  93-18212  beginning 
on  page  42408  in  the  issue  of  Monday, 
August  9, 1993,  make  the  following 
correction: 

161,24  [Corrected] 

On  page  42413,  in  the  third  colunm, 
in  amendatory  instruction  5.,  in  the 
fourth  line,  "61.”  should  read  "61.24.” 


DEPARTMENT  OF  AGRICULTURE 
Forast  Sarvica 

Estabilshmant  of  Ozark  Purchase  Unit 

Correction 

In  notice  document  93-19077 
appearing  on  page  42524  in  the  issue  of 
Tuesday,  August  10, 1993,  in  the  second 
column,  in  land  description  TlON, 
R20W,  in  Section  36,  in  the  last  line, 
after  "NV2NWV4”  insert  "SEV4”. 

BlUatO  CODE  iMsei-o 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commission 

[Docket  Noe.  ER93-465-000.  et  al.] 

Rorida  Power  &  Light  Co.,  at  al; 
Electric  Rata,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Correction 

In  notice  document  93-19941 
beginning  on  page  43869  in  the  issue  of 
Wednesday.  August  18, 1993,  on  page 
43870,  in  the  first  column,  in  the  fifOi 
line  from  the  end.  the  Docket  No. 
should  read  "ER90-168-013”. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  87 

[PR  Docket  No.  9(K315;  FCC  92-392] 
Aviation  Radio  Sarvicas 

Correction 

In  rule  document  92-23979  beginning 
on  page  45748  in  the  issue  of  Monday. 
October  5. 1992,  make  the  following 
correction: 

On  page  45748,  in  the  second  column, 
in  the  EFFECTIVE  DATE:,  "January  4, 
1992.”  should  read  "January  4, 1993.” 

BtLUNO  CODE  t80fr«1-O 


DEPARTMENT  OF  TRANSPORTATION 

IMarltima  Administration 

Revised  Voluntary  Tanker  Agreement 

Correction 

In  notice  document  93-19171 
appearing  on  page  42754  in  the  issue  of 
Wednesday,  August  11. 1993,  in  the  first 
column,  in  SUPPLEMENTARY  INFORMATION, 
in  the  seventh  line,  "characters”  should 
read  "charterers”. 


MUJNO  CODE  1MSC1-0 


BiUJNa  COOE  tue-01-0 


BtLUNO  COOE  160S01-0 


Tuesday 
August  31,  1993 


Part  il 

Environmental 
Protection  Agency 

40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources;  Volatile  Organic 
Compound  (VOC)  Emissions  From  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMt)  Reactor 
Processes;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  PartGO 
[AO-FRL-4024-9] 

RIN2060-AB5S 

Standards  of  Performance  for  New 
Stationary  Sources;  Volatile  Organic 
Compound  (VOC)  Emissions  From  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 

Reactor  Processes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Standards  of  performance  for 
SOCMI  reactor  process  operations  were 
proposed  in  the  Federal  Register  on 
June  29, 1990  (55  FR  26953).  Today’s 
action  promulgates  standards  of 
performance  for  SOCMI  reactor 
processes.  These  standards  implement 
section  111  of  the  Clean  Air  Act  (CAA) 
and  are  based  on  the  Administrator’s 
determination  that  VOC  emissions  horn 
SOCMI  cause,  or  contribute  significantly 
to,  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  The  intended  effect  of  these 
standards  is  to  require  all  new, 
modified,  and  reconstructed  reactor 
processes  to  control  emissions  to  the 
level  achievable  by  the  best 
demonstrated  system  of  continuous 
emission  reduction,  considering  costs, 
nonair  quality  health,  and 
environmental  and  energy  impacts. 
EFFECTIVE  DATE:  August  31, 1993. 

’The  information  collection 
requirements  contained  in  subpart  RRR 
of  40  CFR  part  60  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  are  not  effective 
until  OMB  has  approved  them. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
the  actions  taken  by  this  notice  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Qrcuit 
within  60  days  of  today’s  publication  of 
this  rule.  Under  section  307(b)(2)  of  the 
CAA,  the  requirements  that  are  the 
subject  of  today’s  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

AODf^SSES:  Background  Information 
Document.  *rhe  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the  U.S. 
EPA  Library  (MD-35),  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2777.  Please  refer  to 
’’Reactor  Processes  in  Synthetic  Organic 
Chemical  Manufacturing  Industry — 


Chemical  Manufacturing  Industry — 
Background  Information  for 
Promulgated  Standards,”  EPA-450/3- 
90-016b.  The  BID  contains  (1)  a 
summary  of  all  the  public  comments 
made  on  the  proposed  standards  and  the 
Administrator’s  response  to  the 
comments;  (2)  a  summary  of  the  changes 
made  to  the  standards  since  proposal; 
and  (3)  the  final  Environmental  Impact 
Statement,  which  summarizes  the 
impacts  of  the  standards. 

Docket.  Docket  No.  A-83-29, 
containing  supporting  information  used 
in  developing  the  promulgated 
standards,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  EPA’s  Air  Docket  Section, 
Waterside  Mall,  room  1500, 1st  Floor, 

401  M  Street  SW.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  regulation  of 
reactor  processes  in  the  SOCMI,  contact 
Mr.  Warren  Johnson,  telephone  (919) 
541-5124  concerning  regulatory 
decisions.  Contact  Mr.  Robert  E. 
Rosensteel  or  Mr.  Leslie  B.  Evans, 
telephone  (919)  541-5608  and  (919) 
541-5410,  respectively,  concerning 
technical  aspects  of  the  industry  and 
control  technologies.  The  address  for 
the  above  contacts  is  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  ffie  preamble  to  the 
promulgated  standards. 

I.  The  Standards 

A.  The  Affected  Facility 

B.  Exemptions 

C  Methods  of  Achieving  Compliance 

D.  Boiler/Process  Heater  Requirements 

E.  Flare  Requirements 

F.  Incinerator  Requirements 

G.  Requirements  for  Maintaining  Total 
Resource  Effectiveness  Index  Value 
Greater  Than  1.0 

H.  Reporting  and  Recordkeeping 
Requirements 

U.  Siunmary  of  Impacts 

A.  Environmental  Impacts 

B.  Energy  Impacts 

C.  Cost  Impacts 

D.  Economic  Impacts 

III.  Public  Participation 

IV.  Significant  Comments  and  Changes  to  the 

Proposed  Standards 

A.  Applicability  of  the  Standards 

B.  Definitions 

C  Selection  of  Best  Demonstrated 
Technology  (BDT) 

D.  Format  of  Standards 

E.  Monitoring 

F.  Performance  Testing  and  Measurement 
Methods 


G.  Reporting  and  Recordkeeping 
V.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12291 

D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

I.  The  Standards 

Standards  of  performance  for  new 
sources  established  under  section  111  of 
the  CAA  reflect: 

*  *  *  application  of  the  best  system  of 
emission  reduction  which  (taking  into 
account  the  cost  of  achieving  such  emission 
reduction  and  any  nonair  quality  health  and 
environmental  impact  and  energy 
requirements)  the  Administrator  determines 
has  been  adequately  demonstrated  (Section 
111(a)(1)). 

For  convenience,  this  will  be  referred 
to  as  "best  demonstrated  technology”  or 
"BDT.” 

The  promulgated  standards  apply  to 
VOC  emissions  from  new,  modified,  and 
reconstructed  reactor  processes  within 
the  SOCMI.  The  standards  apply  to 
reactor  processes  operating  as  part  of  a 
process  unit  which  produces  any  of  the 
chemicals  listed  in  §  60.707  as  a 
product.  A  product  means  any 
compotmd  or  chemical  listed  in 
§  60.707  which  is  produced  for  sale  as 
a  final  product  as  that  chemical,  or  for 
use  in  the  production  of  other  chemicals 
or  compounds.  By-products,  co¬ 
products,  and  intermediates  are 
considered  to  be  products. 

Reactor  processes  comprise  one  of  the 
three  SOCMI  process  vent  emission 
source  categories  for  which  EPA  has 
developed  standards  under  section  111 
of  the  CAA.  Final  rules  for  SOCMI  air 
oxidation  and  distillation  operations 
were  promulgated  imder  section  111  on 
June  29, 1990.  The  section  111 
standards  apply  to  VOC  emissions.  A 
national  emission  standard  that  would 
apply  to  SOCMI  reactors  emitting 
hazardous  air  pollutants  (HAP)  is  also 
under  development  under  section  112 
(that  rule  is  commonly  referred  to  as  the 
hazardous  organic  NESHAP  or  HON). 
The  NSPS  apply  to  reactors  producing 
any  of  173  listed  chemicals.  The  HON 
list  of  covered  chemicals  includes  only 
99  of  the  173  covered  by  the  NSPS.  This 
is  because  only  99  emit  HAP.  Although 
the  HON  covers  fewer  chemicals  than 
the  NSPS,  it  will  apply  to  both  new  and 
existing  sources,  whereas  the  NSPS  will 
apply  to  only  new,  modified,  and 
reconstructed  sources. 

Consequently,  the  EPA  believes  that  it 
is  appropriate  to  establish  both 
standards  to  satisfy  the  requirements  of 
section  111  to  regulate  new  stationary 
sources  of  criteria  air  pollutants  (in  this 
case,  VOC)  and  of  section  112  to 
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regulate  new  and  existing  stationary 
sources  of  HAP.  In  cases  of  overlap 
where  both  standards  apply  to  the  same 
source,  the  source  must  comply  with  the 
more  stringent  rule  and  its  associated 
monitoring,  recordkeeping,  and 
reporting  requirements.  The  compliance 
demonstration  and  the  set  of  records 
and  reports  for  the  more  stringent  rule 
would  also  satisfy  the  requirements  for 
the  less  stringent  rule,  thus  eliminating 
the  need  for  the  source  owner  or 
operator  to  duplicate  records  and 
reports. 

A.  The  Affected  Facility 

The  affected  facility  is  designated  as 
a  single  reactor  process  with  its  own 
individual  recovery  system  (if  any)  or 
the  combination  of  two  or  more  reactor 
processes  and  the  common  recovery 
system  they  share.  A  recovery  system 
consists  of  any  device,  or  devices, 
capable  of  and  used  for  the  purpose  of 
recovering  chemicals  for  use,  reuse,  or 
sale  and  may  include  both  primary  and 
secondary  recovery  devices.  Some 
examples  of  recovery  devices  are 
absorbers,  adsorbers,  and  condensers  as 
well  as  certain  devices  that  recover  non- 
VOC's,  such  as  ammonia  and  hydrogen 
chloride  recovery  units. 

Construction,  reconstruction  or 
modiHcation  of  the  affected  facility 
must  have  begun  after  June  29, 1990  for 
the  standards  to  be  applicable.  Existing 
facilities  are  not  subject  to  the  standards 
unless  modihed  or  reconstructed  as 
defined  in  40  CFR  60.14  or  60.15. 

B.  Exemptions 

Reactor  processes  operating  as  part  of 
a  process  unit  that  produces  beverage 
alcohols,  or  which  uses,  contains,  or 
produces  no  VOC,  are  not  affected 
facilities.  Any  reactor  process  that  is 
designed  and  operated  as  a  batch 
Operation  is  exempt  from  the  new 
source  performance  standards  (NSPS) 
for  reactor  processes.  Any  reactor 
process  that  is  part  of  a  process  unit  that 
has  a  total  design  production  capacity 
less  than  1  gigagram  per  year  (Gg/yr) 
(1,100  tons/yr)  for  all  chemicals 
produced  within  the  process  unit  is 
exempt  from  the  standards  except  that 
the  owner  or  operator  shall  maintain  up- 
to-date,  readily  accessible  records  of  any 
change  in  equipment  or  process 
operations  that  increases  the  design 
production  capacity  of  the  process  unit. 
If  any  such  change  increases  the  design 
production  capacity  above  the  low 
capacity  exemption  level,  a  performance 
test  must  be  conducted.  In  addition,  an 
initial  report  detailing  the  production 
capacity  of  the  process  unit  must  be 
submitted. 


Any  reactor  process  operated  with  a 
vent  stream  flow  rate  less  than  0.011 
standard  cubic  meters  per  minute  (scm/ 
min)  [0.39  standard  cubic  feet  per 
minute  (scf/min)]  is  exempt  from  all 
provisions  of  the  standards  except 
certain  reporting  and  recordkeeping 
requirements  described  in  this 
paragraph.  Any  owner  or  operator  shall 
maintain  up-to-date,  readily  accessible 
records  of  any  change  in  equipment  or 
process  operations  that  increases  the 
vent  stream  flow  rate.  If  any  such 
change  increases  the  flow  rate  above  the 
low  flow  exemption  level,  a 
performance  test  must  be  conducted.  In 
addition,  an  initial  report  of  the  vent 
stream  flow  rate  must  be  submitted. 

Any  reactor  process  operated  with  a 
vent  stream  total  organic  compound 
(TOC)  concentration  less  than  150  parts 
per  million  volume  (ppmv)  as  measured 
by  Reference  Method  25A  or  300  ppmv 
as  measured  by  Reference  Method  18  is 
exempt  from  all  provisions  of  the 
standards  except  certain  reporting  and 
recordkeeping  requirements  described 
in  this  paragraph.  The  owner  or  operator 
of  such  a  process  shall  maintain  up-to- 
date,  readily  accessible  records  of  any 
change  in  equipment  or  process 
operations  that  increases  the  vent 
stream  TOC  concentration.  If  any  such 
change  increases  the  vent  stream  TOC 
concentration  above  the  low  TOC 
concentration  exemption  level,  a 
performance  test  must  be  conducted.  In 
addition,  an  initial  report  of  the  vent 
stream  TOC  concentration  must  be 
submitted. 

A  reactor  process  vent  stream  routed 
through  a  distillation  unit  subject  to  the 
provisions  of  the  NSPS  for  SOCMI 
distillation  operations  (subpart  NNN) 
before  it  is  released  to  the  air  would  be 
subject  to  the  provisions  of  subpart 
NNN  rather  than  this  NSPS  for  reactor 
processes,  as  long  as  there  are  no  other 
releases  to  the  air  except  for  a  pressure 
relief  valve.  Owners  or  operators  who 
seek  this  exemption  must  submit  a 
report  of  the  process  design,  Exemptions 
from  the  standards  were  also  added  for 
reactor  processes  that  are  subject  to  the 
provisions  of  the  polymer 
manufacturing  NSPS  (subpart  ODD)  and 
reactor  processes  with  total  resource 
effectiveness  (TRE)  value  greater  than 
8.0. 

C.  Methods  of  Achieving  Compliance 

The  standards  include  emission 
reduction  requirements  and/or  emission 
limits  which  are  based  on  the  emission 
reduction  capabilities  of  BDT.  However, 
the  standards  do  not  require  that  a 
specific  device  or  technology  be  used 
for  those  facilities  that  must  comply 
with  the  emission  reduction 


requirements.  Rather,  any  control 
technology  other  than  recovery  devices 
as  defined  in  the  standards  can  be  used 
as  long  as  it  can  be  demonstrated  that 
the  selected  control  technology  is  at 
least  as  effective  as  BDT  at  reducing 
VOC  emissions.  The  requirements  for 
boilers  or  process  heaters,  incinerators, 
and  flares  are  summadzed  in  the 
following  sections.  If  the  emission 
reduction  requirements  were  achieved 
by  other  means,  the  owner  or  operator 
would  be  required  to  provide 
information  describing  the  operation  of 
the  control  device  and  the  parameters) 
that  indicate  proper  operation  and 
maintenance  of  the  device  so  that  the 
enforcing  agency  could  specify 
appropriate  monitoring  requirements. 

Due  to  variations  in  the  vent  stream 
characteristics  of  flow  rate,  heat  content, 
and  concentration  of  organic 
compounds,  the  total  cost  of  control  per 
unit  of  VOC  removed  would  vary 
considerably  among  the  different  types 
of  reactor  processes.  The  Administrator 
has  determined  that  for  some  reactor 
processes  the  control  technology  has  not 
been  adequately  demonstrated.  For  this 
reason,  the  TRE  index  was  developed  as 
an  indicator  to  determine  when  the  cost 
of  controlling  a  particular  vent  stream  is 
reasonable. 

The  TRE  index  is  an  algebraic 
reduction  of  all  the  annualized  costs 
incurred  when  controlling  a  vent 
stream,  such  as  annualized  capital  costs, 
supplemental  gas  costs,  labor  costs, 
electricity  costs,  etc.  It  was  determined 
that  those  facilities  with  a  TRE  index 
less  than  or  equal  to  1.0  would  be  able 
to  reduce  VOC  emissions  at  a  reasonable 
cost.  Therefore,  BDT  for  these  facilities 
is  to  reduce  VOC  emissions  by  98 
weight-percent  or  to  20  ppmv  through 
the  use  of  a  thermal  incinerator  or  a 
flare.  Because  facilities  with  a  TRE 
index  greater  than  1.0  are  unable  to 
reduce  VOC  emissions  at  a  reasonable 
cost,  BDT  for  them  is  no  additional 
control. 

(Note:  A  TRE  value  of  1.0,  (i.e.  approximately 
S2500/Mg  (1982  yr$))  represents  a  cutoff  for 
determining  which  facilities  must  reduce 
VOC  emissions  by  98  weight-percent  or  20 
ppmv.  The  cutoff  would  not  necessarily  be 
appropriate  for  other  categories;  therefore,  it 
should  not  be  viewed  as  a  benchmark  for 
other  standards.) 

Using  the  TRE  approach,  the 
standards  would  require  each  owner  or 
operator  of  an  affected  facility  with  a 
TRE  index  value  less  than  or  equal  to 
1.0  to  use  a  VOC  control  device  to 
reduce  emissions  of  TOC  (less  methane 
and  ethane)  in  the  process  vent  stream 
by  98  weight-percent  or  to  20  ppmv, 
whichever  is  less  stringent;  or  to 
combust  VOC  emissions  in  a  flare  that 
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meets  the  requirements  of  §60.18  in  the 
Genml  Provisimu.  For  fadhties  with  a 
TRE  index  value  greater  than  1.0,  the 
owner  or  operator  roust  consistently 
maintain  a  value  greater  than  1.0. 

Equations  are  included  in  the 
regidation  fw  determining  the  TRE 
index  vahie  of  a  vent  stretun  from  an 
affected  facility.  The  process  vrnit 
stream  flow  rate,  total  organic 
compound  emission  rate,  net  heating 
value,  and  corrosion  properties 
(whether  or  not  halogenated  compounds 
are  present)  must  be  determined 
according  to  the  specified  Reference 
Methods  in  order  to  calculate  the  TRE 
index  value.  These  vent  stream 
characteristics  would  be  determined  for 
the  vent  stream  following  the  last 
recovery  device  (e.g.,  condenser, 
absorber,  carbon  adsorber). 

The  structure  of  the  standards  allows 
an  affected  facility  with  a  TRE  index 
value  of  less  than  or  equal  to  1.0  to  add 
a  recovery  device,  improve  the  existing 
recovery  system  efficiency,  or  alter  the 
process  operation  so  that  the  TRE  index 
value  would  increase  above  1.0  and, 
therefore,  emissions  would  not  have  to 
be  reduced  by  98  weight-percent  or  to 
20  ppmv.  Increased  recovery  efficiency 
for  tUs  purpose  would  have  the 
advantages  of  achieving  additional 
emission  reductions,  less  energy  usage, 
lower  costs,  and  increased  recovery  of 
compounds  or  increased  retention  of 
products.  The  additional  emission 
reduction  could  be  as  much  as  30 
percent  more  than  current  industry 
practice. 

D.  Boiler/Process  Heater  Requirements 

Any  owner  or  operator  using  a  boiler 
or  process  heater  to  achieve  compliance 
with  the  percent  reduction  or 
concentration  limit  in  the  standards 
would  be  required  to  combust  the 
reactor  vent  stream  in  the  flame  zone  of 
the  boilw  or  process  heater.  The  owner 
or  operator  would  also  be  required  to 
monitor  and  record  the  presence  of  vent 
stream  flow/no  flow  diverted  away  from 
the  combustion  device  at  least  once 
every  15  minutes.  A  flow  indicator 
would  be  installed  at  the  entrance  to 
any  bypass  line  that  could  divert  the 
vent  stream  to  the  atmosphere  before  it 
reaches  the  combustion  device. 
Alternatively,  a  car-seal  or  lock-and-key 
type  of  arrangement  could  be  used  to 
ensure  that  the  vent  stream  is  not  being 
diverted  fiom  the  combustion  device. 

If  the  reactor  vent  stream  is  being 
combusted  through  a  secondary  burner 
or  with  cmnbustion  air  in  a  boiler  or 
process  heater  with  heat  input  design 
capacity  less  than  44  megawatts  (MW) 
(150  million  British  thermal  units  per 
year  (MMBtu/yr)),  then  the  owner  or 


operator  would  be  required  to  conduct 
an  initial  perfminance  test  using 
Reference  Method  18  on  the  cmnbined 
inlet  stream  (the  fuel  plus  the  affected 
vent  stream)  and  test  the  combined 
outlet  stream  to  determine  if  total 
(minus  methane  and  ethane)  is  reduced 
by  98  weight-percent  or  to  20  ppmv. 

The  owmer  or  operator  also  would  be 
required  to  monitm*  and  record  the 
firebox  operating  temperature  on  a 
continuous  basis. 

For  boilers  or  process  heaters  of  44 
MW  (150  MMBtu/hr)  or  gi^ter  design 
heat  input  capacity,  no  initial 
performance  test  or  tem{)erature 
monitoring  is  required.  For  any  size 
boiler  or  process  heater,  if  the  reactor 
vent  stream  is  being  combusted  as 
primary  fuel  rather  than  being 
combusted  as  a  secondary  fuel  or  mixed 
with  combustion  air,  then  the  owner  or 
operator  would  be  exempt  fi-om 
conducting  a  pmformance  test  and 
monitoring  temperature. 

E.  Flare  Requirements 

A  steam-assisted  flare,  an  air-assisted 
flare,  and  a  flare  with  no  assist  are 
considered  to  be  capable  of  achieving  98 
weight-percent  emission  reduction  and 
may  be  used  to  meet  the  standards, 
provided  thafthe  flares  are  operated  in 
accordance  with  the  requirements  in  40 
CFR  60.18.  Each  owner  or  operator 
complying  with  the  standards  by  using 
a  flare  would  be  required  to  monitor 
continuously  t)ie  presence  of  the  pilot 
flame.  Ultra-violet  beam  sensors  or 
thermocouples  are  acceptable  for  this 
purpose.  If  a  bypass  line  is  present,  a 
flow  indicator  would  be  required  to 
record  any  time  the  vent  stream  flow  is 
diverted  from  the  flare  to  the 
atmosphere.  Alternatively,  a  car-seal  or 
lock-and-key  type  of  arrangement  could 
be  used  to  ensure  that  the  vent  stream 
is  not  being  diverted  from  the 
combustion  device. 

F.  Incinerator  Requirements 

Each  owner  or  operator  complying 
with  the  standards  by  using  an 
incinerator  would  be  required  to 
monitor  continuously  and  record  the 
firebox  operating  tempei'ature  or,  if  a 
catalytic  oxidizer  is  used,  the 
temperature  before  and  after  the  catalyst 
bed.  An  initial  performance  test 
demonstrating  that  98  percent  reduction 
or  20  ppmv  outlet  concentration  is  being 
achieved  is  required  for  any  incinerator. 

A  vent  stream  flow  indicator  is  also 
required  for  each  affected  facility  and 
must  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  the  vent 
stream  away  from  the  combustion 
device  to  the  atmosphere.  Records  of 
vent  stream  flow  in  the  bypass  line  must 


be  maintained.  Alternatively,  a  car-seel 
or  lodt-and-key  typie  of  arrangement 
could  be  used  to  ensure  that  the  vent 
^ream  is  not  being  diverted  from  the 
combustimi  device. 

G.  Requirements  for  Maintaining  Total 
Resource  Effectiveness  Index  V^ue 
Greater  Thm  1.0 

Eacdi  owner  or  op>erator  who  complies 
with  the  standards  by  maintaining  a 
vent  stream  TRE  index  value  abore  1.0 
would  be  required  to  monitor 
continuously  and  record  specified 
operating  parameters  of  the  final  piece 
of  recovery  equipment  to  ensure  fliis 
TRE  index  value  is  consistently 
maintained.  Op)erating  parameters  are 
established  during  the  initial  (or  most 
recent)  pierformance  test  when  the  VOC 
concentration  is  measured.  Subsequent 
monitoring  of  these  parameters  is 
conducted  to  determine  if  their  values 
have  deviated  from  the  values  measured 
during  the  performance  test.  Dep»ending 
on  what  the  final  recovery  device  is,  the 
specified  opierating  p>arameters  are 
condenser  exit  (product  side)  op>erating 
terop>erature;  ab^rber  liquid 
temp>erature;  sp>ecific  gravity  (or  an 
alternative  measure  of  absorbing  liquid 
saturation,  if  approved  by  the  enforcing 
agency);  carbon  adsorption  bed 
temperature  (after  regeneration  and 
completion  of  any  cooling  cycle(s));  and 
the  mass  flow  rate  of  carbon  bed 
regeneration  stream.  As  an  alternative  to 
the  above  requirements,  an  organic 
monitoring  device  may  be  us^.  The 
owner  or  operator  would  also  be 
required  to  maintain  records  of  changes 
in  production  capacity;  feedstock 
identity;  catalyst  identity:  or  of 
replacement,  removal,  or  addition  of 
recovery  equipment.  When  any  such 
change  takes  place,  the  owner  or 
operator  of  the  facility  is  required  to 
recalculate  the  TRE  index  value  to 
document  that  the  facility  continues  to 
have  a  TRE  index  value  above  1.0.  Such 
recalculation  can  be  based  on  test  data 
reflecting  the  changes  in  the  system,  or 
best  engineering  estimates  of  the  effects 
of  the  changes. 

If  the  recalculated  TRE  index  for  the 
facility  is  less  than  1.0,  the  owner  or 
operator  would  have  to  demonstrate 
compliance  with  the  98  weight-percent 
reduction  or  20  ppmv  emission  limit 
within  180  days  from  the  time  of 
process  change.  Prior  notice  of  any 
performance  testing  shall  be  given  to 
EPA  as  required  by  the  General 
Provisions  of  40  OFR  part  60.  Where  the 
initial  TRE  index  value  is  greater  than 
8.0  and  the  recalculated  TRE  index  is 
less  than  or  equal  to  8.0  but  greater  than 
1.0,  a  performance  test  is  also  required. 
Performance  testing  may  also  be 
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required  on  a  case-by-case  basis  by  the 
Administrator  following  any  change  to 
the  recovery  system  in  order  to  verify 
the  status  of  the  TRE  index  value  for  the 
facility. 

H.  Reporting  and  Recordkeeping 
Requirements 

The  standards  require  that  owners 
and  operators  who  are  using  any  control 
device  to  comply  with  the  standeirds 
must  maintain  on  hie  a  schematic 
diagram  of  the  affected  vent  streams, 
collection  systems,  fuel  systems,  control 
device(s).  and  bypass  systems.  Records 
of  the  operating  parameters  discussed 
above  must  be  maintained  to  ensure  the 
proper  operation  and  maintenance  of 
control  equipment  and  recovery 
equipment  used  to  reduce  VOC 
emissions.  Furthermore,  records  of 
instances  where  these  monitored  values 
exceed  allowable  limitations  established 
during  the  most  recent  performance  test 
must  be  maintained.  In  addition  to 
maintaining  these  records,  an  owner  or 
operator  must  submit  a  semiannual 
report  of  recorded  exceedances.  The 
requirement  of  semiannual  reporting 
may  be  waived  for  affected  facilities  in 
States  that  have  been  delegated 
authority  for  enforcement,  provided 
EPA  approves  the  reporting 
requirements  or  alternative  means  of 
compliance  surveillance  adopted  by  the 
State  and  the  affected  facilities  comply 
with  the  requirements  established  by 
the  State. 

11.  Summary  of  Impacts 

The  analysis  of  energy, 
environmental,  cost,  and  economic 
impacts  was  performed  using 
conservative  assumptions  that  would 
tend  to  overestimate  the  actual  impacts. 
It  was  assumed  that  all  affected  reactor 
processes  would  use  combustion 
devices  to  comply  with  the  standard.  In 
reality,  the  standard  allows  flexibility 
for  using  less  costly,  energy  saving,  and 
pollution  prevention  approaches.  For 
example,  some  facilities  would  upgrade 
existing  recovery  equipment  to  a^ieve 
a  TRE  index  value  higher  than  the  cutoff 
and,  in  fact,  the  standards  are  structured 
in  a  way  that  encourages  this.  Such 
equipment  generally  has  lower 
associated  costs  and  energy  use.  Second, 
some  facilities  would  use  other 
combustion  devices,  such  as  boilers  or 
process  heaters,  which  may  be  less 
expensive  to  apply  and  have  a  lower  net 
energy  consumption  than  flaring  or 
incineration.  A  third  reason  is  that  some 
facilities  could  use  existing  devices  to 
control  emissions  and  not  have  to  build 
new  devices.  The  impacts  estimated 
here  assumed  that  new  combustion 
devices  would  be  built  in  all  cases.  The 


degree  to  which  these  assumptions 
overstate  the  impacts  cannot  be 
quantified. 

The  environmental,  energy,  cost,  and 
economic  impacts  are  discussed  in 
greater  detail  in  the  two  background 
information  documents  for  the 
standards:  “Reactor  Processes  in 
Synthetic  Organic  Chemical 
Manufacturing — Background 
Information  for  Proposed  Standards” 
and  “Reactor  Processes  in  Synthetic 
Organic  Chemical  Manufacturing — 
Background  Information  for 
Promulgated  Standards.”  (EPA-450/3- 
9(>-016a  and  EPA-450/3-90-016b). 

A.  Environmental  Impacts 

Under  the  standards,  it  is  estimated 
that  for  determining  fifth  year  impacts, 
about  13  percent  of  all  new,  modified, 
or  reconstructed  reactor  processes 
would  have  vent  streams  with  TRE 
index  values  at  or  under  the  TRE  cutoff 
of  1.0.  If  all  of  these  facilities  were 
controlled  to  98  weight-percent,  the 
projected  national  VOC  emissions  fi-om 
all  new,  modified,  and  reconstructed 
reactor  processes  would  be  reduced  by 
an  estimated  2,100  megagrams  per  year 
(Mg/yr).  This  national  VOC  reduction 
would  be  approximately  63  percent 
beyond  the  emission  level  projected  to 
occur  in  the  absence  of  an  NSPS. 

There  will  be  a  slight  increase  in 
emissions  of  air  pollutants  such  as 
carbon  monoxide  (CO)  and  nitrogen 
oxides  (NOx)  as  a  result  of  controlling 
VOC  emissions  with  combustion 
devices;  however,  any  increases  in  these 
pollutants  would  be  negligible 
compared  to  the  magnitude  of  overall 
yOC  emission  reductions.  There  would 
be  no  direct  solid  waste  impacts  under 
the  standards,  and  impacts  on  noise 
would  be  negligible. 

No  significant  increase  in  total  plant 
wastewater  effluent  is  projected  imder 
the  standards.  There  is  no  organic 
wastewater  effluent  associated  with 
combustion  devices  themselves.  Some 
facilities  which  may  have  an 
incremental  increase  in  wastewater  are 
those  which  might  choose  to  upgrade  or 
add  recovery  devices  to  achieve  a  TRE 
above  the  1.0  cutoff.  Absorption  and 
carbon  adsorption  are  the  only  recovery 
techniques  currently  used  in  the 
industry  which  have  an  associated 
organic  wastewater  effluent.  However, 
use  of  these  VCX!  recovery  techniques 
would  not  result  in  a  significant  amount 
of  VCX]  transferred  into  another 
medium,  such  as  water.  Rather,  the 
magnitude  of  VCX)  in  the  water  would 
be  insignificant  compared  to  the  overall 
amount  of  VOC  emissions  reduced  from 
the  air.  Further,  based  on  the  available 
data,  only  a  small  percentage  of 


chemical  manufacturing  operations  with 
reactor  processes  are  expected  to 
employ  these  recovery  techniques. 

B.  Energy  Impacts 

The  use  of  combustion  to  control  VOC 
emissions  fi'om  reactor  process  vent 
streams  can  result  in  fuel  and  electricity 
usage.  Supplemental  fiiel  is  fi^quently 
required  to  support  combustion. 
Electricity  is  required  to  operate  pumps, 
fans,  blowers,  and  other  instrumentation 
when  operating  an  incinerator  or  flare. 
The  fifth  year  energy  requirements  of 
the  standards  would  be  320  terajoules 
per  year  (TJ/yr)  (300  MMBtu/yr).  This 
represents  a  small  increase  over  baseline 
use  in  the  industry. 

C.  Cost  Impacts 

The  fifth  year  cost  impacts  of  the 
standards  are  also  considered 
reasonable.  The  fifth  year  national 
annualized  cost  of  VOC  control  would 
be  $3.7  million  (1982  dollars).  The  fifth 
year  national  capital  cost  for  VOC 
control  would  be  $5.9  million  (1982 
dollars).  These  impacts  may  be 
overstated  because  they  assume  that  all 
reactor  processes  use  flares  and 
incinerators  to  comply  with  the 
standards.  In  reality,  it  is  anticipated 
that  some  reactor  processes  will  use 
boilers  or  process  heaters  to  achieve 
compliance.  To  the  extent  that  these 
devices  are  used,  the  costs  of 
compliance  would  be  reduced.  Costs 
would  also  be  reduced  for  reactors  that 
share  control  systems  with  other  process 
vents. 

If  costs  were  escalated  to  1990  dollars 
using  the  CNF  implicit  price  deflator, 
the  resulting  adjusted  total  national 
capital  cost  and  total  national 
annualized  cost  would  be  $7.8  and  $4.9 
million,  respectively.  However,  it  is  not 
recommended  that  these  values  be  used 
since  this  escalation  is  likely  to  be 
questionable  due  to  technology  changes 
during  the  substantial  time  between 
1982  and  1990.  Also,  the  use  of  a  GNP 
deflator  in  determining  these  adjusted 
costs  may  not  be  appropriate  as  these 
figures  are  not  indicative  of  a  full 
economic  analysis  adjustment. 

D.  Economic  Impacts 

The  standard  will  pose  no  significant 
adverse  economic  impacts.  Assuming 
that  all  costs  are  passed  on  in  the  form 
of  price  increases,  the  economic 
analysis  indicated  that  the  costs 
associated  with  the  standards  will  have 
little  or  no  effect  on  the  profitability  of 
the  industry.  Most  of  the  chemicals 
screened  (81  percent)  would  have  a 
maximum  price  increase  of  under  2 
percent,  and  90  percent  would  have  a 
maximum  price  increase  of  under  3 
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percent.  In  no  case  would  the  price 
increase  exceed  5  percent.  Finally,  there 
would  be  no  adverse  effects  on 
employment  because  the  standards 
would  not  appreciably  affect  the 
demand  kat  chemicals  covered  by  these 
standards. 

m.  Public  Participatioa 

Prior  to  pn^osal  of  the  standards, 
interested  parties  were  advised  hy 
puNic  notice  in  the  Federal  Register  (49 
FR  26807),  )une  29, 1984,  of  a  meeting 
of  the  National  Air  Pollution  Control 
Techniques  Advisory  Committee  to 
discuss  the  reactor  process  VOC 
standards  recommended  for  proposal. 
This  meeting  was  held  on  August  29, 
1984.  The  meeting  was  open  to  the 
public  and  each  attendee  was  given  an 
opportunity  to  emnment  on  the 
standards  rectmiinended  for  proposal. 

The  standards  were  proposed  and 
published  in  the  Federal  Regieter  on 
June  29, 1990  (55  FR  26953).  The 
preamble  to  the  proposed  standards 
discussed  the  availability  of  the  BID, 
"Reactor  Processes  in  Synthetic  Organic 
Chemical  Manufacturing"  (EPA-4^3- 
90-016a),  whid)  described  in  detail  the 
regulatory  ahernatives  considered  and 
the  impacts  of  those  altCTnatives.  Public 
comments  were  solicited  at  the  time  of 
propocal  and,  when  requested,  c(q>ies  of 
the  BID  were  distributed  to  interested 
parties.  The  prt^poeal  notice  stated  that 
a  public  hearing  vrould  be  held,  if 
requested,  to  provide  interested  persems 
the  opportunity  fm  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  pn^)osed  standards.  No  public 
hearing  was  requested. 

The  proposal  comment  period  was 
from  June  29, 1990  to  September  12, 
1990.  Seventeen  comment  letters  were 
recMved  concerning  issues  relative  to 
the  {wopoeed  standards  of  performance 
for  reactor  processes  in  the  SCX^ML  The 
comments  have  been  carefully 
considmed  and,  where  determined  to  be 
appropriate  by  the  Administrator, 
dianges  have  been  made  in  the 
proposed  standards. 

IV.  Significant  Comments  and  Changes 
to  ihe  Proposed  Standards 

Comments  on  the  proposed  standards 
were  recaved  from  14  industry 
representatives  (2  industry 
representatives  submitted  2  conroent 
letters)  and  me  State  agency.  A  total  of 
17  comment  letters  woe  recaved. 
Detailed  discussion  of  these  comments 
and  responses  can  be  found  in  the 
promulgatim  BID,  whidi  is  referred  to 
in  the  ADDRESSES  sectim  of  this 
preamble.  The  summary  of  comments 
and  re^Kmses  in  the  promulstian  BID 
serves  as  the  basis  for  the  revirims  that 


have  bem  made  to  the  standards 
between  (uoposal  and  promulgatim. 

The  major  comments  and  responses  are 
summarized  in  this  preamble.  Most  of 
the  comment  lettos  emtained  multiple 
commmts.  The  cmiments  have  been 
divided  into  the  following  areas: 
Applicability  of  the  Standards, 
Definitions,  Selectim  of  Best 
Demonstrated  Technology,  Format  of 
Standards.  Monitoring,  and  Performance 
Testing  and  Measurement  Methods. 

All  comments  discussed  here  have 
been  entered  into  Docket  Numba  A— 
83-29.  Access  to  the  docket  is  described 
in  the  ADDRESSES  section  of  this 
preamble. 


A.  Applicability  of  the  Standards 

Exemption  for  Heactor  Processes 
Subject  to  the  New  Source  Performance 
Standards  for  Distillation  Operations. 
Two  commenters  requested  that  a 
specific  exemption  be  added  for  reactm 
processes  that  discharge  their  streams 
directly  into  a  distillatim  unit  subject  to 
another  NSPS  (Subpart  NNN).  They  also 
stated  that  mmitoring  and 
recordkeeping  requirements  for  such 
units  would  1^  redundant  and 
unnecessary. 

The  EPA  agrees  that  a  reactw  process 
vent  stream  routed  thrmgb  a  distillatim 
unit  subject  to  40  CFR  pert  60,  sulq>art 
NNN.  befme  it  is  released  to  the  air 
would  be  subject  to  the  provisions  of 
subpart  NNN  for  distillation  operatims 
rathor  than  subpart  RRR  for  reactor 
processes.  Further,  a  distillatim  mit 
subject  to  subpart  NNN  would  be 
achieving  the  VCXZ  emissim  reductions 
similar  to  those  required  by  this  NSPS. 
Thopefore,  to  avoid  dual  applicabilify. 
exemption  for  such  units  has  been 
added  to  the  standards. 

In  addition,  recordkeeping  and 
repoting  requirements  have  been 
revised  to  eliminate  redundant 
reporting.  Hiese  reactor  processes  are 
required  only  to  submit  an  initial 
notification  of  this  particular  process 
design  and  to  maintain  documentation 
of  the  overall  process  design  for  the  life 
of  the  rauipment. 

Clarification  for  Reactor  Processes 
Venting  Through  Relief  Valves.  One 
commenta  stated  that  the  proposed 
regulation  was  unclear  concerning  those 
reactors  that  only  vent  throu^  relief 
valves  during  emogencies.  This 
commmter  foH  that  rectetors  venting 
through  relief  valves  only  during 
emergencies  should  be  exempt  firom  the 
re^latims. 

The  EPA  did  not  intend  to  cover 
pressure  relief  valve  disdiarges  in  the 
proposed  reactors  NS*S.  Further,  relief 
valve  discharges  were  specifically 
excluded  from  coverage  in  the  proposal 


rule  under  the  definitim  of  “vent 
stream."  Fexr  further  clarification,  a 
definitim  of  "relief  valve"  has  been 
added  to  the  regulatim  as  follows: 
"Relief  valve  means  a  valve  used  only 
to  release  an  unplanned,  nonroutine 
discharge.  A  relief  valve  disdiarge 
results  nom  an  operator  error,  a 
malfunction  such  as  a  power  failure,  an 
equipment  failure,  or  other  imexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  in  order  to 
avoid  safety  hazards  or  equipment 
damage.” 

Exemption  for  Reactor  Processes 
Producing  Beverage  Alcohols.  Four 
commentos  exiMPmsed  cmcern  about 
the  applicability  of  this  NSPS  to  ethanol 
created  by  the  natural  breakdown  of 
sugars,  a  process  used  in  the  productim 
of  food  and  beverage  alcohols.  These 
commenters  noted  that  the  intended 
scope  of  this  rule  is  virtually  identical 
to  the  distillation  NSPS  and  that 
productim  of  beverage  alct^ols  is 
specifically  exonpt  ^m  the  distillation 
NSPS.  To  remain  consistent  with 
previous  rulemakings,  these 
commenters  urged  ^at  the  regulatim  of 
beverage  alcohol  be  specifically  exempt 
from  the  reactors  NSPS. 

The  EPA  agrees  that  the  intmded 
scope  of  the  reactens  NSPS  is  very 
similar  to  the  distillatim  NSPS  and  that 
neither  NSPS  is  intended  to  apply  to 
ethanol  created  by  the  natural 
productim  of  beverage  alcohols.  These 
sources  are  not  included  on  the  fnfority 
list  of  sources  for  which  standards  are 
to  be  promulgated  and,  as  indicated  in 
the  notice  annoimcing  EPA‘s 
promulgation  of  the  NSPS  Priority  List 
(44  FR  49222),  are  not  within  the  scope 
of  the  SOCMI  source  category.  Further, 
ethanol  generated  during  bal^g  or 
other  food  manufactxning  processes  is 
produced  neither  for  sale  nor  for  further 
use.  Based  an  the  definitim  of 
"product,"  ethanol  generated  during 
food  manufacturing  would  not  be 
considered  a  product  within  the  context 
of  the  SOCMI  regulatim.  For  the  above 
reasons,  an  exemptim  similar  to  the  one 
that  appears  in  the  distillation  NSPS  has 
bem  added  to  the  reactors  NSPS.  This 
provisim  specifically  exempts  the 
production  of  bever^  alcohols  frrni 
the  reactors  NSPS. 

Exemption  for  Reactw  Processes 
Sublet  to  the  New  Source  Performance 
Standards  for  Potyma  Manufacturing. 
One  commmter  stated  that  if  the 
definitim  of  “product"  in  the  regulatim 
irndudes  raw  materials,  then  thorn 
facilities  that  use  raw  materiab  listed 
under  §60.707  and  that  are  subject  to 
the  provisians  of  the  NSPS  for  polymer 
manufacturing  (sul^rt  DDD)  would  be 
exempt  from  the  reactors  NSI^ 
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The  EPA  acknowledges  that  it  is  not 
the  intent  of  the  reactors  NSPS  to 
regulate  process  vents  that  are  subject  to 
the  NSPS  for  polymer  manufacturing 
under  40  CFR  part  60,  subpart  DDD  (55 
FR  51010).  To  ensture  that  these 
facilities  are  not  subject  to  both 
standards,  an  exemption  identical  to  the 
one  that  appears  in  the  distillation 
NSPS  will  be  added  to  the  reactors 
NSPS.  This  exemption  will  exclude 
from  regulation  under  the  reactors  NSPS 
any  reactor  process  that  is  subject  to  the 
provisions  of  subpart  DDD  for  polymer 
manufacturing. 

Request  for  Low  Concentration 
Exemption.  One  commenter  indicated 
that  an  exemption  or  a  minimum 
emission  rate  should  be  added  to  the 
low  flow  provision  to  exclude  vent 
streams  with  flow  greater  than  the 
minimum  flow  rate  of  0.011  scm/min 
(0.39  schn)  but  that  contain  relatively 
low  concentrations  of  TOC.  The 
commenter  felt  that  this  exemption  is 
needed  because  it  is  conceivable  that  a 
concentrated  stream  with  a  low  flow 
rate  (less  than  0.011  scm/min  (0.39 
scfm)]  could  contain  higher  emissions 
(greater  than  20  ppmv)  than  a  dilute 
vent  stream  with  a  large  flow  rate, 
meiking  the  control  cost  signihcant. 

In  reevaluating  the  applicability 
criteria  of  the  reactors  NSPS,  a  low 
concentration  cutoff  of  300  ppmv  has 
been  added  to  the  standard.  The  low 
concentration  exemption  was 
established  so  sources  would  not  have 
to  bear  the  unnecessary  cost  of 
determining  the  TRE  index  value.  The 
cutoff  was  set  such  that  the  TRE  index 
value  would  not  be  less  than  1.0  for  this 
low  concentration  stream  even  if  the 
stream  heat  content  and  flow  were  worst 
case.  Below  this  concentration  cutoff, 
the  owner  or  operator  would  not  be 
required  to  make  an  assessment  of  the 
TI^  index  value  for  a  vent  stream.  This 
level  was  set  as  the  minimum 
concentration  level  below  which  the 
TRE  index  value  would  always  be 
expected  to  exceed  a  value  of  1.0. 
Measurement  of  the  concentration  level 
of  a  vent  stream  could  be  made  using 
Reference  Method  18.  If  the  resulting 
concentration  value  is  less  than  300 
ppmv  TCK3,  then  a  TRE  calculation  is 
not  needed  and  combustion  is  not 
required.  The  basis  for  selecting  this  300 
ppmv  level  is  documented  in  a 
memorandum  entitled  "Selection  of  the 
Low  Concentration  Cutoff,”  (Docket  No. 
A-83-29,  Item  IV-B-l).  Alternatively, 
Reference  Method  25A  could  be  used  as 
a  screening  method  in  lieu  of  Method 
18.  However,  if  Method  25A  is  used,  the 
measured  concentration  of  TOC  must  be 
less  than  150  ppmv  to  qualify  for  the 


exclusion.  See  section  IV-F  of  this 
preamble  for  further  discussion. 

The  total  cost  of  control  per  unit  of 
VOC  removed  could  vary  considerably 
among  the  different  types  of  reactor 
process  vent  streams  due  to  variations 
in  the  vent  stream  characteristics  of  flow 
rate,  heat  content,  and  concentration  of 
organic  compounds.  For  this  reason,  the 
efficiency  of  controlling  a  particular 
vent  stream  is  taken  into  consideration 
in  the  regulation  by  the  TRE  calculation. 
An  additional  cutoff  based  on  minimum 
emissions  is  not  needed. 

The  standard  also  contains  a 
mechanism  for  exempting  any  vent 
stream  for  which  compliance  would  be 
unreasonably  costly.  This  means  of 
measuring  the  cost  of  control  is 
embodied  in  the  TRE  index.  Equations 
are  included  in  the  regulation  for 
determining  the  TRE  index  of  a  vent 
stream  from  an  affected  facility. 

B.  Definitions 

Total  Organic  Compounds  (TOC). 

One  commenter  requested  a  clarification 
to  ensure  consistency  in  the  definition 
of  TOC.  This  commenter  pointed  out 
that  the  definition  of  TOC  in  §  60.701  of 
the  reactors  NSPS  excludes  ***** 
those  compounds  that  the  Administrator 
has  determined  do  not  contribute 
appreciably  to  the  formation  of  ozone 
•  *  This  commenter  speculated 
that,  in  the  future,  EPA  is  intending  to 
exclude  additional  compounds  such  as 
the  new  hydrofluorocarbons  and 
hydrochlorofluorocarbons  that  were 
mentioned  in  54  FR  1988,  published  on 
January  18, 1989.  The  commenter 
pointed  out  that  the  definition  of  TCX] 
in  the  distillation  NSPS  does  not 
include  the  compounds  mentioned  in 
54  FR  1988. 

The  EPA  did  intend  to  exclude  from 
the  definition  of  TOC  in  §  60.701 
specific  compounds  that  the 
Administrator  has  determined  do  not 
contribute  appreciably  to  the  formation 
of  ozone.  The  current  list  of  exempt 
compounds,  which  is  identified  in 
separate  Federal  Register  notices  (54  FR 
1988,  42  FR  35314,  44  FR  32042,  45  FR 
32424,  45  FR  48941),  is  as  follows: 
methane;  ethane;  1,1,1-trichloroethane; 
methylene  chloride; 
trichlorofluoromethane; 
dichlorodifluoromethane; 
chlorodifluoromethane; 
trifluoromethane; 
trichlorotrifluoroethane; 
dichlorotetrafluoroethane; 
chloropentafluoroethane; 
dichlorotrifluoroethane; 
tetrafluoroethane;  dichloroethane;  and 
chlorodifluoroethane.  As  the  commenter 
noted,  the  list  of  specific  compounds 
that  the  Administrator  has  determined 


do  not  contribute  appreciably  to  the 
formation  of  ozone  may  be  updated 
periodically.  If.  in  the  future,  the 
Administrator  adds  to  the  list  of 
chemicals  defining  TOC,  these  added 
chemicals  will  be  identified  in  future 
Federal  Register  notices. 

The  current  definition  of  TOC  in  the 
reactors  NSPS  will  be  retained  to 
reference  and  not  specifically  list  the 
compoimds  that  the  Administrator  has 
determined  do  not  contribute 
appreciably  to  thn  formation  of  ozone. 
Finally,  by  defining  TOC  in  this 
manner,  any  changes  that  the 
Administrator  makes  to  the  list  of 
compounds  would  be  automatically 
incorporated  into  the  definition  of  TOC 
in  the  reactors  NSPS. 

The  Definition  of  Product,  Six 
commenters  objected  to  the  definition  of 
"product.”  Two  commenters  felt  that 
the  definition  is  confusing  for 
determining  the  applicability  of  the 
reactors  NSPS.  Four  commenters 
recommended  that  the  definition  of 
"product”  in  the  distillation  NSPS  be 
used,  with  the  necessary  revision  to 
reference  the  reactor  process  list  of 
chemicals  in  §  60.707.  These 
commenters  objected  to  the  phrase 
***  *  *  or  is  used  for  the  production  of 
other  chemicals  or  compounds.”  These 
commenters  were  concerned  that  this 
language  could  be  interpreted  to  expand 
applicability  of  this  NSPS  to  all 
facilities  that  use  any  of  the  173  listed 
chemicals  in  their  production  processes, 
even  if  they  do  not  manufacture  any  of 
the  173  compounds  as  a  product,  by¬ 
product,  or  co-product. 

The  EPA  agrees  that  the  language  in 
the  definition  of  "product”  in  §  60.701 
of  the  proposed  standards  could  be 
misleading  and  could  expand 
applicability  of  the  reactors  NSPS  to 
facilities  that  were  not  intended  to  be 
impacted  by  this  regulation.  The 
definition  of  "product”  similar  to  the 
one  found  in  the  distillation  NSPS  has 
been  included  in  the  reactors  NSPS.  It 
states  that  a  "product”  is  "any 
compound  or  chemical  listed  in 
§  60.707  that  is  produced  for  sale  as  a 
final  product  as  that  chemical,  or  for  use 
in  the  production  of  other  chemicals  or 
compounds.”  This  definition  is 
consistent  with  EPA’s  intent  of  coverage 
under  the  reactors  NSPS. 

Products,  Co-Products,  or 
Intermediates.  Two  commenters 
requested  further  clarification  of  the 
definition  of  the  phrase  "product,  co¬ 
product,  hy-product,  or  intermediate.” 
These  commenters  recommended  that 
wording  similar  to  that  found  in  the 
preamble  of  the  distillation  NSPS  be 
included  in  the  reactors  NSPS  preamble 
to  clarify  the  intent. 
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As  suggested  by  the  commenters,  the 
following  language  is  presented  to 
clarify  the  intent  of  the  definition  of 
“product."  The  EPA  considers  it 
appropriate  for  the  reactors  NSPS  to 
apply  to  any  reactor  process  facility 
within  a  process  unit  producing  any  of 
the  listed  chemicals  as  a  product,  by¬ 
product,  co-product,  or  intermediate. 

The  standards  were  developed  fiom 
data  on  reactor  processes  within  process 
units  that  produce  the  chemicals  listed 
in  §  60.707  in  any  of  the  forms  listed 
above.  The  cost  of  controlling  emissions 
firom  the  production  of  a  listed  chemical 
as  a  by-product,  co-product,  or 
intermediate  is  similar  to  the  cost  of 
controlling  emissions  fiom  the 
production  of  that  chemical  as  a 
product.  Furthermore,  the  application  of 
the  standards  to  facilities  producing  any 
of  the  listed  chemicals  was  found  to  be 
reasonable.  Therefore,  EPA  considers 
the  word  product  to  also  represent  by¬ 
products,  co-products,  and 
intermediates. 

The  standards  are  also  applicable  to 
reactor  processes  that  are  used  to 
recover  waste  or  feedstock  components 
as  long  as  the  facility  is  within  a  process 
unit  producing  any  of  the  listed 
chemicals  as  a  product.  The  main  factor 
in  determining  if  a  listed  chemical  is 
produced  as  a  product  is  the  use  of  the 
chemical  after  the  process  unit.  The 
EPA  considers  either  of  the  following 
downstream  uses  as  indicative  of  the 
production  of  a  listed  chemical  as  a 

ftroduct:  (1)  Production  for  sale  as  that 
isted  chemical,  or  (2)  use  in  another 
process  where  that  listed  chemical  is 
needed.  However,  if  a  listed  chemical  is 
only  part  of  a  mixed  stream  exiting  a 
process  unit  and  cannot  be  sold  or  used 
in  another  process  as  the  listed 
chemical,  then  that  chemical  is  not 
considered  to  be  produced  as  a  product. 

The  Definition  of  By-Product.  One 
commenter  question^  whether  the  term 
“by-product"  includes  those 
Gompoimds  that  are  unintentionally 
created  as  a  result  of  a  chemical  reaction 
and  that  are  contained  within  a  final 
product.  To  avoid  confusion,  the 
commenter  recommended  establishing  a 
de  minimis  level  (i.e.,  less  than  one 
percent)  to  exclude  a  contaminant  fiom 
the  definition  of  by-product. 

Another  commenter  also  requested 
clarification  for  by-products  that  are 
produced  during  reactor  processes  but 
are  not  pure  enough  for  sale  and, 
generally,  are  disposed  of  as  waste.  This 
commenter  felt  that  it  is  not  the  intent 
of  the  reactors  NSPS  to  regulate  these 
by-products  because  they  are  neither 
intended  for  sale  nor  used  in  the 
production  of  other  chemicals. 


The  EPA  believes  that  if  a  mixture  is 
produced  in  a  reactor  process  as  a 
“product”  and  contains  a  chemical 
listed  in  §  60.707  that  is  intentionally 
included  in  the  mixture  for  use  of  its 
chemical  characteristics,  the  process 
would  be  subject  to  the  standard.  A 
mixture  would  not  be  subject  if  the 
listed  chemical  is  included  only  as  a 
contaminant,  that  is,  the  chemical  is  not 
included  in  the  process  for  its  chemical 
characteristics.  To  further  clarify  this 
distinction,  sometimes  a  listed  chemical 
can  be  formed  during  the  reaction 
process  as  a  contaminant  from  side 
reactions  as  a  consequence  of  producing 
other  chemicals  that  are  not  listed. 

These  contaminants  would  not  be 
considered  to  be  produced  by  the 
reactor  process  if  they  are  not  recovered 
to  be  sold  or  used  in  the  production  of 
a  final  product. 

The  EPA  has  decided  that  for  the 
purpose  of  these  standards,  it  is  more 
appropriate  to  determine  applicability 
according  to  whether  a  listed  chemical 
is  produced  as  a  product,  instead  of 
setting  a  minimum  concentration  level 
of  a  listed  chemical  as  a  means  of 
defining  what  may  constitute 
production  as  a  product.  It  is  not 
feasible  to  set  any  one  concentration 
limit  for  listed  chemicals  below  which 
the  chemical  is  always  an  impurity  or 
waste.  It  is  not  feasible  because  the 
necessary  concentration  or  purity  for  a 
listed  chemical  to  be  considered  a 
product  can  vary  fiom  site  to  site.  For 
example,  a  chemical  that  is  produced  as 
90  percent  pure  fiom  one  process  may 
only  be  80  percent  pure  to  be 
considered  as  a  product  for  another 
process.  Due  to  the  diversity  of  the 
SCXnvfl,  it  would  not  be  practicable  for 
EPA  to  establish  different  concentration 
limits  for  all  of  the  processes  covered  by 
the  standards.  Therefore,  the 
applicability  of  the  standards  is 
determined  according  to  whether  a 
listed  chemical  is  produced  as  a 
product. 

C.  Selection  of  Best  Demonstrated 
Technology  (BDT) 

One  commenter  requested  that 
although  the  preamble  discussion  states 
that  “any  control  can  be  used  as  long  as 
it  can  be  demonstrated  that  it  is  at  least 
as  effective  as  BDT  at  reducing  VOC 
emissions,"  this  stipulation  should  also 
be  specifically  spelled  out  in  §  60.702  of 
the  regulation. 

Because  the  standard  in  §  60.702(a)  is 
expressed  in  terms  of  an  emission 
limitation  and  not  an  equipment 
requirement,  the  EPA  believes  that  the 
wording  in  §  60.702(a)  is  clear  in  its 
intent  that  any  control  device  can  be 
used  to  achieve  the  emission  limitation. 


Any  VOC  control  device,  including  an 
incinerator,  boiler,  process  heater,  or 
other  combustion  device,  can  be  used  to 
comply  with  this  requirement. 
Alternatively,  a  flare  can  be  used  to 
comply  with  §  60.702(b).  In  addition, 
any  VOC  recovery  device,  including  an 
absorber,  condenser,  carbon  adsorber,  or 
other  recovery  device,  can  be  used  to 
comply  with  §  60.702(c)  to  maintain  the 
TRE  index  greater  than  1.0.  It  should  be 
noted  that  &e  TRE  value  for  a  vent 
stream  is  determined  at  the  point  that 
the  stream  exits  the  final  VOC  recovery 
device  and  before  it  enters  a  VOC 
control  device. 

If  an  owner  or  operator  elects  to  use 
a  control  device  other  than  an 
incinerator,  boiler,  process  heater,  or 
flare;  or  a  recovery  device  other  than  an 
absorber,  condenser,  or  carbon  absorber, 
that  facility  would  be  required  to 
provide  information  to  the 
Administrator  describing  the  device  and 
the  process  parameter(s)  that  would 
indicate  proper  operation.  The 
documentation  should  be  submitted  to 
the  appropriate  enforcement  officer.  As 
necessary,  EPA  Headquarters  may  be 
consulted  to  determine  the  adequacy  of 
monitoring  alternative  process 
parameters. 

D.  Format  of  Standards 

Standardization  of  the  TRE  Equation. 
Three  commenters  recommended  that 
the  TRE  equations  be  standardized  in  40 
CFR  part  60,  subpart  III,  subpart  NNN, 
and  subpart  RRR.  One  commenter 
pointed  out  that  an  important  feature  of 
the  TRE  index  value  noted  in  the 
reactors  NSPS  preamble  is  that  "it  is 
independent  of  cost  changes  over  time 
so  that  it  is  not  necessary  to  periodically 
revise  the  calculation  to  reflect  current 
year  dollars."  Two  commenters  noted 
that  the  only  change  to  the  TRE 
equation  between  the  air  oxidation 
NSPS  and  distillation  NSPS  and  the 
proposed  reactors  NSPS  was  a  revision 
of  the  coefficients  to  account  for  various 
cost  changes  fiom  a  1978  to  a  1982  base 
year.  Both  of  these  commenters  noted 
that  the  purpose  for  changing  the 
coefficients  seems  to  contradict  the 
rationale  for  developing  the  TRE  index 
format. 

Two  commenters  pointed  out  that  for 
a  given  process  vent,  the  revised 
coefficients  result  in  TRE  index  values 
that  are  about  three  percent  greater. 
Both  commenters  noted  that  by 
standardizing  the  coefficients  in  all 
three  regulations,  applicability  and 
compliance  determinations  for  many 
facilities  would  be  simplified  without 
appreciably  changing  the  impact  of  the 
rules. 
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The  EPA  agrees  that  the  TRE 
coefiBdents  in  the  reactors  NSPS  should 
be  identical  to  those  used  in  the  air 
oxidation  NSPS  and  distillation  NSPS 
and  has  made  this  change  to  the  final 
reactors  NSPS.  This  standardization  is 
important.to  reduce  confusion  and 
ensure  consistency  in  calculating  TRE 
values,  especially  in  those  cases  where 
a  facility  has  several  vent  streams 
subject  to  difierent  SCXIMl  NSPS.  The 
resulting  difference  in  the  computed 
TRE  values  would  be  insignificant  using 
the  adjusted  TRE  coefficients. 

E.  Monitoring 

Carbon  Bed  Temperature.  One 
commenter  stated  that  according  to 
§  60.705(g)(3)(ii)  of  the  proposed 
regulation,  an  exceedance  is  based  on  a 
10  percent  greater  temperature  [in 
degrees  Celsius  (°C)]  for  carbon  bed 
regeneration  compared  to  the  most 
recent  performance  test.  This 
commenter  felt  that  this  requirement  is 
overly  restrictive  and  would  penalize 
facilities  that  choose  to  operate  at  lower 
and  more  efficient  temperatures.  This 
commenter  recommended  a  temperature 
range,  to  be  determined  by  EPA,  instead 
of  a  percentage  value. 

The  EPA  does  not  intend  to  penalize 
those  owners  or  operators  who  are 
operating  their  carbon  beds  at  lower, 
more  efficient  temperatures.  The 
commenter  is  correct  in  pointing  out 
that  by  allowing  a  10  percent  variation 
in  temperature  fi-om  the  performance 
test  for  the  carbon  bed  following 
regeneration,  some  inequities  may 
result.  To  eliminate  possible  inequities, 
a  minimum  temperature  difference  of  5 
°C  will  be  added  as  an  alternative  to  the 
10  percent  provision  in  §60.705(f)(3)(ii). 
As  discussed  in  the  memorandum 
entitled,  “Documentation  of  Carbon 
Adsorber  Cool  Down  Temperature" 
(Docket  No.  A-83-29,  Item  IV-B-2),  the 
minimum  value  of  5  °C  is  derived  ^m 
10  percent  of  50  °C,  a  typical  carbon  bed 
cool  down  temperature.  This  alternative 
provides  more  flexibility  to  those 
owners  or  operators  who  are  operating 
their  carbon  beds  at  lower,  more 
efficient  temperatures.  As  an  example, 
an  owner  or  operator  may  be  able  to 
achieve  a  carbon  bed  cool  down 
temperature  of  5  °C  when  conducting 
the  performance  test.  However,  using 
the  10  percent  provision  to  maintain 
compliance  with  the  regulation,  the 
owner  or  operator  must  cool  the  carbon 
bed  down  to  at  least  5.5  The 
alternative  added  to  the  regulation 
would  allow  the  owner  or  operator  to 
cool  the  carbon  bed  down  to  10 

Flow  Indicators.  Three  commenters 
expressed  concern  about  the 
requirement  for  flow  indicators.  One 


commenter  requested  that  flexibility  be 
included  in  the  final  regulation  to  allow 
an  affected  facility  to  use  any  means 
available  to  indicate  vent  stream  flow 
and  to  allow  a  flow  indicator  to  be 
located  in  a  place  other  than  the  point 
closest  to  the  inlet  of  the  control  device. 

Another  commenter  stated  that  the 
requirement  for  facilities  to  determine 
the  presence  of  vent  stream  flow  before 
the  stream  is  combined  with  other 
streams  should  be  deleted.  This 
commenter  pointed  out  that  existing 
reactor  process  vent  streams  are 
frequently  combined  with  other  vent 
streams  in  a  vent  header  prior  to  being 
routed  to  a  control  device.  This 
commenter  noted  that  in  these  cases, 
conventional  design  provides  for  flow 
indicators  to  be  placed  only  at  a  point 
close  to  the  control  device  and 
downstream  £rom  all  individual  vents. 
This  commenter  recommended  that 
facilities  be  allowed  to  comply  with  the 
flow  indication  requirement  by  using 
existing  instrumentation  that  is  located 
close  to  the  control  device  and  after  the 
affected  facility  vent  stream  has  been 
joined  by  other  vent  streams. 

The  EPA  considers  it  very  important 
to  ensure  that  vent  streams  are 
continuously  vented  to  the  control 
device.  The  primary  intent  of  the  flow 
monitoring  requirement  in  the  reactors 
NSPS  was  to  provide  a  means  for 
indicating  when  vent  streams  were 
bjrpassing  the  control  device.  In  the  June 
29, 1990  proposed  rule  for  reactor 
processes,  flow  indicators  were 
proposed  to  be  installed  in  the  vent 
stream  from  the  afiected  facility  at  a 
point  closest  to  the  inlet  of  the  control 
device  and  before  being  joined  with  any 
other  vent  stream.  The  presence  of  flow 
was  to  be  recorded  at  least  once  every 
hour.  The  flow  indicators  envisioned  hy 
EPA  were  to  simply  provide  an 
indication  of  flow/no  flow,  and  not  to 
provide  quantitative  estimates  of  flow 
rates. 

The  EPA  has  reevaluated  the  use  of 
flow  indicators  in  reactor  process  vent 
streams  as  proposed  in  light  of  the 
comments  received.  Because  flow 
indicators  located  in  the  vent  stream 
between  the  emission  source  and  the 
control  device  prior  to  being  joined  with 
another  vent  stream  may  be  insufficient 
to  meet  the  intent  of  the  standard 
(although  this  is  what  was  proposed), 
EPA  has  decided  to  alter  the  flow 
indicator  location.  The  new  flow 
indicator  location  would  be  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  vent  stream  before  it  reaches 
the  control  device.  This  location  would 
indicate  those  periods  of  times  when 
uncontrolled  emissions  are  being 
diverted  to  the  atmosphere.  In  those 


instances  when  the  vent  stream  is 
rerouted  to  another  control  device,  the 
second  control  device  must  also 
conduct  a  performance  test  and  meet  the 
requirements  of  the  standard.  The  flow 
indicator  required  in  each  bypass  line  to 
the  atmosphwe  can  be  used  in 
conjunction  with  any  tiqpe  of  seal 
mechanism  to  ensure  tn^  flow  is  not 
diverted. 

In  some  situations,  there  may  he  no 
bypass  lines  that  could  divert  the  vent 
stream  to  the  atmosphere.  In  these  cases, 
there  will  be  no  flow  indicator 
requirement.  In  addition,  engineering 
records  that  show  an  emission  stream  is 
hardpiped  to  a  control  device  are 
sufficient  to  demonstrate  that  the  entire 
flow  will  be  vented  to  the  control 
device.  Other  piping  configiirations  can 
be  used,  but  flow  indicators  located  in 
any  bypass  line  that  could  divert  a 
portion  of  the  flow  to  the  atmosphere, 
either  directly  or  indirectly,  become 
necessa^. 

Considering  the  above  conclusions. 
EPA  is  now  requiring  that  engineering 
records  be  retained  that  describe  the 
piping  arrangement  for  venting  the 
affected  vent  streams  to  the  control 
device.  This  requirement  will  further 
ensure  that  each  reactor  process  vent 
stream  of  the  affected  facility  is  being 
continuously  vented  to  the  control 
device.  If  the  piping  arrangement  for  the 
reactor  process  changes,  then  the  facility 
must  revise  and  retain  the  information. 
Little  or  no  additional  burden  would  be 
expected  from  this  requirement  because 
engineering  design  specifications  that 
describe  the  piping  arrangements  are 
already  being  maintained  at  these 
facilities. 

At  proposal.  EPA  required  that  hourly 
recordings  of  flow  to  the  control  device 
be  taken.  However,  EPA  believes  that 
<more  frequent  collection  of  flow/no  flow 
data  is  appropriate  when  the  purpose  of 
the  monitoring  is  to  detect  flow  diverted 
away  from  the  control  device  rather 
than  flow  towards  it.  Thus,  the  final 
reactors  NSPS  requires  flow  indicators 
to  be  equipped  to  indicate  and  record 
whether  or  not  flow  exists  at  least  once 
every  15  minutes  (rather  than  once 
every  hour).  Because  the  monitor 
collects  flow/no  flow  data  on  a 
continuous  basis,  this  additional 
recording  would  not  he  an  additional 
burden.  If  an  owner  or  operator  believes 
that  an  alternative  frequency  or 
placement  of  a  flow  indicator  is  equally 
appropriate,  then  the  owner  or  operator 
can  petition  the  Administrator,  as 
provided  by  the  General  Provisions,  to 
use  an  alternative  monitoring  scheme. 

Alternate  Methods  to  Flow  Indicators. 

Three  commenters  requested  that 
alternate  methods  be  allowed  for 
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determining  vent  stream  flow/no  flow 
for  an  affected  facility.  One  commenter 
explained  that  each  column  in  his 
system  has  a  manual  vent  valve  used  for 
initial  piirging  at  startup  to  remove 
oxygen  from  the  system  and  to  prevent 
a  flammable  mixture  in  the  flare  header. 
According  to  the  commenter,  the 
alternative  that  this  facility  requested 
was  to  lock  the  manual  vent  valves  in 
the  closed  position  dtiring  normal 
operations,  with  periodic  visual 
checking  to  ensure  no  release  to  the 
atmosphere.  The  manual  vent  valve  lock 
suggested  by  the  commenter  would  be 
secured  in  place  with  a  lock  and  key. 

The  key  to  the  lock  would  be  kept  in  the 
custody  of  the  foreman  or  chief 
operator.  Alternatively,  the  commenter 
explained  that  the  valves  could  be 
lo^ed  electronically  with  a  remote 
control  valve  on  a  control  panel,  or 
computer  activated.  The  commenter  felt 
that  this  type  of  problem  was  not  an 
isolated  case  and  recommended  adding 
a  provision  to  §  60.703  which  allows  an 
appropriate  administrative  compliance 
alternative  method  for  flow 
measurement,  with  a  direct  reference  to 
§  60.13(i)  of  the  General  Provisions  as 
the  means  by  which  a  source  could  seek 
approval. 

m  addition  to  relocating  the  position 
of  the  flow  indicator  to  the  entrance  of 
any  bypass  line,  EPA  agrees  that 
alternate  provisions  to  flow  indicators 
should  be  allowed  for  indicating  vent 
stream  flow/no  flow  for  an  affected 
facility.  An  alternate  provision  is  being 
added  for  those  facilities  that  use  a  car- 
seal  or  a  lock-and-key  type 
configuration  to  maintain  the  bypass 
line  closed.  This  alternate  provision 
would  require  all  lines  that  allow 
emissions  to  bypass  the  control  device 
to  be  car-sealed  closed  or  secured  with 
a  lock-and-key  type  configuration.  For  * 
those  affected  facilities  that  use  any 
other  alternative  type  of  locking 
mechanism  (such  as  a  computer- 
activated  electronic  locking  system), 
those  affected  facilities  would  be 
required  to  install  a  flow  indicator  in 
the  bypass  line. 

This  alternative  is  being  added  to  the 
reactors  NSPS  to  ensure  that  the  vent 
streams  are  not  routinely  bypassed  to 
the  atmosphere  rather  than  ^ing  routed 
to  the  control  device.  If  the  owner  or 
operator  elects  to  comply  with  this 
alternative,  a  visual  inspection  of  the 
seal  mechanism  and  valves  would  be 
required  at  least  once  per  month  to 
report  and  record  any  time  the  seal 
mechanism  is  broken  or  the  lock  is 
open,  and  to  report  and  record  any  time 
the  valve  position  has  been  changed  and 
the  duration  of  the  release  to  the 
atmosphere. 


If  at  any  time  a  flow  indicator 
positioned  in  any  bypass  line  to  the 
atmosphere  indicates  gas  flow,  this  shall 
constitute  a  violation  under  §  60.702(a), 
except  during  periods  of  startup, 
shutdown,  or  malfunction.  For  purposes 
of  determining  compliance, 
malfunctions  shall  be  events  deemed  to 
occur  infrequently,  unforseeably,  and 
unavoidably.  Consequently,  recurring 
instances  of  flow  through  any  bypass 
line  to  the  atmosphere  shall  not 
constitute  a  malfrmction  under  this 
standard. 

Clarification  of  Firebox.  One 
commenter  observed  that  the 
requirement  to  install  temperature 
monitoring  devices  in  the  "firebox”  of 
an  incinerator  should  be  modified  to 
allow  for  additional  flexibility.  This 
commenter  remarked  that  with  many 
incinerators,  the  technology  does  not 
exist  to  maintain  a  reliable  temperature 
monitor  inside  the  firebox.  The 
commenter  noted  that,  in  practice,  most 
temperature  monitors  are  installed  in 
the  exhaust  gas  downstream  of  the 
firebox.  The  commenter  thought  that 
flexibility  should  be  allowed  in  the  final 
regulation  to  allow  for  the  placement  of 
the  temperature  monitor  in  an 
appropriate  location  to  address 
situations  where  it  is  not  practical  or 
where  the  technology  does  not  exist  to 
install  these  devices  in  the  firebox. 

For  purposes  of  measuring  the  firebox 
temperature  in  an  incinerator,  EPA 
considers  it  appropriate  to  locate  the 
temperature  monitor  in  a  position  before 
any  substantial  heat  exchange  is 
encountered.  For  the  purposes  of  this 
regulation,  the  location  of  the 
temperature  monitoring  device  will  be 
allowed  in  the  ductwork  immediately 
downstream  of  the  firebox  in  a  position 
before  any  substantial  heat  exchange  is 
encountered. 

F.  Performance  Testing  and 
Measurement  Methods 

Timing  Requirements  for  Constructed. 
Modified,  or  Reconstructed  Facilities. 
Four  commenters  requested  that 
guidance  be  provided  for  the 
performance  test  requirements  for 
facilities  that  are  constructed, 
reconstructed,  or  modified  between  the 
date  of  proposal  and  the  date  of 
promulgation.  All  four  commenters  felt 
that  the  timing  requirement  of  60  days 
for  the  initial  performance  test  was 
unrealistically  tight.  They 
recommended  allowing  a  minimum  of 
120  days  for  the  initial  performance  test. 

Three  commenters  do  not  believe  that 
facilities  can  anticipate  the  final  rule 
because  changes  are  likely  to  occur  after 
proposal  as  a  result  of  public  comments. 


All  four  commenters  stated  that 
considerable  time  is  needed  to  perform 
the  requisite  analyses  and  tests.  One 
commenter  stated  that  those  affected 
facilities  electing  to  comply  with  the 
TRE  index  format  would  have  to 
perform  stack  tests,  which  would  take 
10  to  12  weeks  and,  therefore,  would 
have  an  extremely  difficult  time  in 
meeting  the  30-day  notification 
deadline.  Two  commenters  pointed  out 
that  many  steps  are  involved  when 
conducting  a  performance  test, 
including  setup,  testing,  and  sample 
analysis.  Both  of  these  commenters 
agreed  that  120  days  provides  a  more 
reasonable  time  to  complete  testing. 

In  regard  to  performance  tests,  the 
owner  or  operator  must  conduct 
performance  tests  and  submit  a  written 
report  of  the  results  of  such  tests  to  EPA 
within  60  days  after  achieving  the 
maximum  production  rate  at  which  the 
facility  will  be  operated,  but  not  later 
than  180  days  after  initial  startup  of  the 
facility.  In  some  instances,  however,  the 
initial  startup  of  a  facility  may  occur 
before  the  date  of  promulgation.  The 
EPA  has  a  policy  of  allowing  facilities 
to  conduct  and  report  the  results  of 
performance  tests  within  60  days  from 
the  date  of  promulgation,  unless 
maximum  production  has  not  been 
achieved.  In  the  latter  case,  the  facility 
must  conduct  and  submit  the  results  of 
a  performance  test  no  later  than  180 
days  after  the  date  of  promulgation.  It  is 
believed  that  this  is  a  reasonable 
amount  of  time  for  the  owner  or 
operator  of  a  reactor  process  unit  to 
achieve  compliance.  All  sources  subject 
to  the  NSPS  must  meet  these  general 
reouirements. 

Maximum  Operating  Capacity  for 
Constructed.  Modified,  or  Reconstructed 
Facilities.  Four  commenters  expressed 
concern  about  the  provision  which 
requires  facilities  that  are  built, 
modified,  or  reconstructed  between 
proposal  and  promulgation  that  have 
not  achieved  maximum  operating 
capacity  before  promulgation  to  conduct 
their  performance  test  within  180  days 
of  promulgation.  Two  commenters 
pointed  out  that  §  60.704(a)  clearly 
states  that  facilities  must  be  run  at  full 
operating  conditions  and  flow  rates 
during  performance  tests.  Three 
commenters  stated  that  if  a  facility  does 
not  achieve  meiximum  operating 
conditions  within  180  days  of 
promulgation,  then  it  cannot  conduct  a 
performance  test  without  violating  the 
provisions  of  §  60.704(a).  These  three 
commenters  recommended  that 
facilities  either  be  allowed  to  conduct 
their  performance  test  after  the 
maximum  operating  rate  has  been 
achieved,  or  that  §  60.704(a)  be  revised 
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to  accommodate  facilities  that  have  not 
yet  achieved  their  maximum  operating 
rate. 

The  requirement  for  the  initial 
performance  test  to  be  conducted  within 
180  days  following  initial  startup  will 
remain  unchanged.  If,  however,  a 
facility  foresees  a  problem  in  achieving 
compliance  (i.e.,  if  the  facility  is  unable 
to  adiieve  maximum  capacity  within 
180  days),  then  the  owner  or  operator  of 
that  facility  must  notify  the  State,  which 
has  been  delegated  implementation 
authority,  or  the  appropriate  EPA 
Regional  OfHce  at  the  earliest  possible 
time. 

Method  18 — Future  Validation 
Method.  One  commenter  expressed 
concern  about  the  expected  cost  and  the 
amount  of  time  required  by  a  source  to 
nm  Method  18’s  future  validation 
method.  This  commenter  stated  that 
each  vent  stream  possesses  its  own  set 
of  unique  characteristics  so  that  each 
vent  stream  will  require  a  separate  test 
once  the  new  validation  protocol  is 
issued.  This  commenter  requested  some 
discussion  and  guidance  in  the  final 
reactor  processes  preamble  on  possible 
ways  to  reduce  this  time  and  cost 
burden. 

The  protocol  mentioned  by  the 
commenter  has  been  published  as  EPA 
Method  301,  entitled  "Field  Validation 
of  Emission  Concentrations  from 
Stationary  Sources,”  in  appendix  A  to 
40  CFR  part  63.  This  method  is  not  a 
mandatory  procedure  for  complying 
with  the  Method  18  requirements 
specified  in  the  reactors  NSPS.  Rather, 
it  is  intended  for  use  in  validating 
results  of  emission  testing,  particularly 
when  there  is  no  performance  test 
method  specihed.  Because  Method  18  is 
specifled  in  the  reactors  NSPS,  Method 
301  is  not  required  by  the  NSPS,  but 
may  prove  useful  in  some  situations.  To 
use  Method  301,  the  owner  or  operator 
would  have  to  request  and  receive 
approval  for  its  use  under  the 
alternative  methods  provisions  found  in 
§  60.13(i)  of  the  General  Provisions. 

Analyiical  Requirements  of  Method 
18.  Two  commenters  believed  that  the 
use  of  Method  18  to  determine  the 
concentration  of  TOC  would  be 
extremely  labor-intensive,  especially  if 
there  are  a  number  of  compounds 
present.  One  commenter  pointed  out 
that  Method  18  does  not  specify 
chemicals  to  be  analyzed  and  that 
extensive  efforts  could  be  expended 
quantifying  trace  components  to  ensure 
that  compliance  with  the  method  is 
achieved.  This  commenter 
recommended  that  the  analytical  burden 
could  be  reduced  by  stating  that  for 
purposes  of  achieving  compliance,  the 
analytical  efforts  should  focus  only  on 


the  compounds  expected  to  be  present. 
This  commenter  suggested  that  expected 
compounds  could  be  determined  by 
knowledge  of  the  process  or  by  an  initial 
analytical  screening.  The  second 
commenter  suggested  that  Method  25 
would  be  a  more  adequate  method  for 
this  determination. 

Method  18  includes  performance 
specifications,  which  are  internal  to  the 
method.  These  specifications  offer 
guidance  on  the  steps  needed  to 
measure  approximately  90  percent  of 
the  total  gaseous  organic  compounds 
that  are  present  in  &e  vent  stream. 
However,  before  implementing  Method 
18,  it  is  necessary  to  have  some 
preknowledge  of  the  source.  When 
desiming  the  analytical  scheme  for 
conducting  the  Method  18  performance 
test,  it  is  necessary  to  have  some  prior 
knowledge  of  the  identity  and 
concentration  of  species  that  are 
present.  It  is  also  necessary  to  be 
fomiliar  with  the  chemical  process  being 
tested  and  to  perform  an  initial 
analytical  screening.  As  discussed  in 
Method  18,  presurvey  sampling  and 
analysis  is  required  to  confirm  the 
identities  and  approximate 
concentrations  of  the  organic  emissions. 

In  response  to  the  suggested  use  of 
Method  25  as  an  appropriate  method, 
this  method  is  not  suitable  at  levels  as 
low  as  20  ppmv.  Because  of  this. 

Method  25  is  not  considered 
appropriate  for  compliance  testing 
purposes  for  the  20  ppmv  emission 
limitation  specified  in  the  reactors 
NSPS. 

As  discussed  in  section  IV-A  of  this 
notice,  a  low  concentration  cutoff  of  300 

pmv  (measured  using  Method  18)  has 

een  added  to  the  standards.  Method 
25A  is  allowed  as  an  alternate  screening 
method  to  Method  18  for  those  owners 
or  operators  seeking  an  exclusion  for 
vent  streams  with  low  concentration 
levels.  Although  Method  25A  does  not 
identify  speciated  compounds,  when 
calibrated  to  the  primary  constituent  in 
the  vent  stream  it  can  provide  a 
sufficiently  accurate  measurement  of 
TOC  for  comparison  to  the  low 
concentration  applicability  cutoff. 
However,  because  vent  streams  are  often 
composed  of  a  mixture  of  multiple 
organic  compounds,  and  some  are  more 
easily  detected  by  Method  25A  than 
others,  the  regulation  includes  certain 
procedures  for  using  Method  25A. 

Method  25A  can  only  be  used  if  one 
organic  compound  accounts  for  over  50 
percent  of  the  vent  stream  TOC.  This 
compound  is  referred  to  as  the  primary 
constituent.  The  primary  constituent 
inust  be  used  as  the  calibration  gas  for 
Method  25A.  Because  the  compound  to 
which  the  method  is  calibrated  may  be 


only  half  of  the  total  TOC  present,  the 
TOC  concentration  measured  by  Method 
25A  must  be  less  than  150  ppmv  (or 
0.50  X  300  ppmv)  to  demonstrate 
compliance  with  the  low  concentration 
cutoft.  This  requirement  accounts  for 
some  organics  that  may  not  be  well 
detected  when  the  method  is  calibrated 
to  the  primary  constituent.  Method  25A 
measiu^ments  include  methane  and 
ethane. 

Primary  Fuel  Systems.  Two 
commenters  cited  problems  applying 
performance  tests  and  monitoring 
requirements  set  out  in  the  regulation  to 
fuel  systems  that  collect  and  mix  reactor 
vent  stream  offgases  with  natural  gas  or 
other  fuel  gas  for  use  as  a  primary  fuel 
source.  One  of  the  commenters 
indicated  that  his  plant-wide  fuel 
system  provides  fuel  for  numerous  (100 
or  more)  process  heaters  and  boilers. 

One  commenter  stated  that  although 
the  monitoring  and  testing  requirements 
set  out  in  the  regulation  may  be 
appropriate  for  incinerators  combusting 
waste  vent  streams,  they  are  not 
appropriate  for  fuel  gas  systems  such  as 
this.  This  commenter  pointed  out  that 
for  such  a  fuel  system,  the  required 
temperature  monitoring  parameter  does 
not  correlate  to  VOC  removal.  This 
commenter  explained  that  it  would  be 
difficult  and  costly  to  demonstrate  that 
each  of  the  boilers  or  process  heaters  in 
the  system  is  achieving  the  required  98 
percent  reduction  efficiency. 

This  commenter  added  that  as  long  as 
the  proc^ess  heaters  and  boilers  in  the 
system  are  operating  properly  and 
ignition  is  maintained,  the  98  percent 
reduction  efficiency  required  by  the 
NSPS  would  be  greatly  exceeded.  This 
crommenter  further  stated  that  for 
process  and  safety  reasons,  fuel  flow  to 
the  boiler  or  pirocess  heater  is  always 
stopped  if  a  flame  is  not  present.  This 
commenter  felt  that  due  to  the  ability  of 
these  boilers  and  process  heaters  to 
achieve  the  98  percent  destruction 
efficiency,  these  fuel  systems  should  be 
able  to  monitor  operating  parameters 
appropriate  to  their  particular 
operations  to  ensure  that  sufficient 
combustion  is  being  achieved. 

The  commenter  stated  that  at  least  98 
percent  destruction  efficiency  based  on 
good  combustion  practices,  including 
adequate  residence  time,  temperature, 
and  mixing,  was  reported  for  the 
example  operations.  Examples  of  these 
operations  were  cited  by  the 
commenter.  The  commenter  requested 
that  EPA  allow  facilities  that  combust 
reactor  vent  gases  in  boilers  and  heaters 
to  identify  an  appropriate  operating 
parameter  for  each  combustion  device  to 
monitor  as  an  indicator  that  combustion 
is  present.  Because  normal  monitoring 


45958  Federal  Register  /  Vol.  58,  No.  167  /  Tuesday.  August  31,  1993  /  Rules  and  Regulations 


of  combustion  devices  is  essential  to 
ensure  proper  operation,  the  commenter 
stated  that  facilities  generally  have  in 
place  appropriate  monitoring 
procedures  to  enable  the  identiBcation 
and  control  of  combustion  process 
malfunctions  such  as  flame  loss. 

The  EPA  agrees  that  when  a  vent 
stream  is  combusted  as  primary  fuel,  the 
fuel  gas  is  passing  through  the  flame 
front  and,  on  average,  it  is  combusted  at 
a  higher  temperature  than  if  it  were 
being  introduced  into  the  flame  with 
combustion  air.  Based  on  emission 
calculations  for  natural  gas  fuel 
combustion,  it  has  been  demonstrated 
that  boilers  and  process  heaters  with 
design  capacities  ranging  bom  10  to  100 
MMBtu/lu  achieve  greater  than  99.99 
percent  combustion  efficiency.  In 
general,  it  is  expected  that  SCXIMI 
chemicals  affected  by  this  standard 
would  be  easier  to  combust  than  natural 
gas.  One  commenter  submitted  results 
of  a  Method  25A  performance  test 
conducted  on  a  unit  with  design 
capacity  of  70  MMBTU/hr.  The  results 
of  this  test  demonstrated  that  TOC  was 
reduced  by  greater  than  99.99  percent 
The  above  information  supports  the 
commenter’s  claim  that  an  affected  vent 
stream  combusted  in  a  boiler  or  process 
beater  as  primary  fuel  would  achieve 
greatw  combustion  efficiency  than  the 
98  percent  level  required  by  the 
standards. 

It  is  also  in  the  best  interest  of  the 
owner  or  operator  to  achieve  the  greatest 
combustion  efficiency  possible  when 
using  the  vent  stream  as  primary  fuel. 
The  process  heaters  and  boilers  in  the 
fuel  system  are  operated  to  produce 
steam  or  heat,  so  that  greater 
combustion  efficiency  would  minimize 
the  amount  of  supplemental  fuel 
required  and  reduce  operating  costs. 

In  addition,  for  safety  reasons,  the  fuel 
flow  to  a  unit  in  a  fuel  system  of  the 
type  described  by  the  commenter  would 
Im  shut  down  immediately  if  the 
combustion  device  fails  to  operate.  Fuel 
collecting  inside  a  unit  in  the  absence 
of  combustion  could  result  in  a  highly 
flammable  and  dangerous  situation  once 
the  flame  is  reinstated.  The  EPA 
believes  that,  to  avoid  an  explosion,  the 
owner  or  operator  would  ensure  that 
any  vent  stream  being  used  as  fuel  does 
not  pass  through  the  combustion  device 
without  a  flame  present  In  a  case  such 
as  this,  the  vent  stream  would  be 
diverted  to  another  combustion  device 
that  would  have  to  comply  with  NSPS 
requirements. 

For  the  above  reasons.  EPA  has 
determined  that  performance  testing 
and  temperature  monitoring  for  those 
boilers  and  process  heaters  combusting 
vent  streams  as  primary  fuel  are  not 


warranted;  furthermore,  based  on  the 
performance  of  these  types  of  units,  it  is 
believed  that  they  would  already  be 
achieving  the  levels  required  by  the 
standards.  In  view  of  this,  the 
performance  testing  and  temperature 
monitoring  requirements  are  not 
deemed  necessary  to  ensure  compliance 
with  the  standards.  Tlie  EPA.  therefore, 
is  deleting  performance  testing  and 
temperature  monitoring  requirements 
for  those  affected  vent  streams 
combusted  as  primary  fuel  in  process 
heaters  and  boilers.  However, 
performance  testing  and  monitoring  are 
required  for  all  incinerators,  and  for 
boilers  and  process  heaters  with  design 
capacity  less  than  150  MMBtu/hr  that 
are  not  combusting  their  vent  streams  as 
primary  fuel. 

To  demonstrate  that  affected  vent 
streams  are  being  routed  to  appropriate 
control  devices,  EPA  is  adding  a 
requirement  for  any  type  of  control 
device  used,  that  the  owner  or  operator 
retain  a  schematic  diagram  of  the 
affected  vent  stream,  collection  system, 
fuel  system,  control  device(s),  and  any 
bypass  systems.  The  EPA  expects  no 
additional  burden  associated  with  this 
requirement.  Retaining  a  schematic 
diagram  on  site  would  provide  an 
enforcement  mechanism  to  ensure  that 
the  affected  vent  stream  is  being  routed 
to  an  appropriate  control  device.  The 
schematic  diagram  would  also  indicate 
whether  or  not  the  vent  stream  is  being 
diverted  to  the  atmosphere  or  to  an 
additional  control  device. 

Use  of  Flow  Indicators  on  Primary 
Fuel  System.  One  commenter 
questioned  the  usefulness  of  flow 
indicators  on  a  fuel  gas  system  that 
combusts  the  vent  stream  as  primary 
fuel  and  where  the  vent  stream  is  never 
vented  to  the  atmosphere. 

As  discussed  previously,  EPA  has 
reevaluated  the  use  of  flow  indicators 
and  has  decided  to  alter  the  position  of 
the  flow  indicator  so  that  it  would 
provide  an  indication  of  those  times 
when  the  vent  stream  is  being  diverted 
to  the  atmosphere.  If  no  bypass  lines  to 
the  atmosphere  are  present,  then  flow 
indicators  would  not  be  required. 
However,  if  a  vent  stream  is  diverted  to 
another  combustion  device,  such  as  a 
flare,  that  device  must  also  comply  with 
the  standards. 

The  proposed  requirement  for 
monitoring  periods  of  boiler  or  process 
heater  operation  is  not  included  in  the 
final  standards.  As  explained  in  the 
previous  response,  boilers  or  process 
heaters  are  typically  operated 
continuously,  and  due  to  safety  reasons 
a  vent  stream  is  not  expected  to  be 
introduced  into  a  boiler  or  process 
heater  without  a  flame  present.  Any 


b)rpass  of  the  combustion  device  would 
be  recorded  due  to  the  flow  indicator 
requirements.  Therefore,  a  requirement 
to  monitor  periods  of  operation  of  the 
boiler  or  process  heater  is  unnecessary. 

Introduction  of  a  Vent  Stream  as  a 
Secondary  Fuel  or  with  the  Combustion 
Air.  In  addition  to  use  as  a  primary  fuel, 
one  commenter  was  aware  of  situations 
in  which  process  vent  streams  are 
combusted  as  a  secondary  fuel  in  a 
separate  burner  or  are  combined  with 
combustion  air.  The  commenter. 
however,  did  not  provide  any 
performance  test  data  or  emission 
calculations  indicating  that  98  percent 
organics  reduction  efficiency  was  being 
met  in  these  situations. 

The  EPA  is  concerned  about 
situations  in  which  vent  streams 
represent  a  small  percentage  of  the  total 
fuel  input  to  a  boiler  or  process  heater 
and  are  not  mixed  with  the  primary 
fuel.  When  vent  gases  are  fed  into  the 
combustion  system  through  a  separate 
burner,  the  potential  exists  for  unstable 
burner  operation  and  burner  “flame- 
out.”  When  vent  gases  are  mixed  with 
combustion  air  prior  to  entering  the 
burners,  the  potential  exists  for  the  vent 
gases  to  bypass  the  main  flame  zone  due 
to  poor  adjustment  of  burner  air 
remsters. 

Based  on  discussion  with  combustion 
system  operators  and  review  of  other 
information,  EPA  concluded  that  the 
potential  for  significant  bypass  of  vent 
gases  around  the  combustion  zone  of 
larger  boilers  and  process  heaters  is 
small  due  to:  (1)  llie  residence  time, 
temperature,  and  turbulence  associated 
with  the  flame  zone  in  larger 
combustion  systems,  (2)  the  use  of 
burner  management  systems  on  most 
large  combustion  systems  that  reduce 
the  potential  for  undetected  flame-outs, 
and  (3)  the  presence  of  operating  stafls 
that  would  detect  a  problem  if  it 
occurred.  Therefore,  as  at  proposal, 
performance  testing  and  temperature 
monitoring  are  not  required  for  boilers 
or  process  heaters  with  capacities  of  150 
MM  Btu/hr  or  greater. 

The  situation  for  smaller  boilers  and 
process  heaters  is  different,  however. 

For  example,  many  small  combustion 
systems  are  not  equipped  with  flame 
scanner  systems  that  automatically  stop 
the  flow  of  vent  gases  used  as  a 
secondary  fuel  in  the  event  of  a  burner 
flame-out.  Also,  the  smaller  devices  do 
not  have  the  residence  time  or 
temperature  of  the  larger  combustion 
systems.  Furthermore,  as  stated  above, 
no  data  were  provided  by  the 
commenter  to  assure  such  systems 
would  achieve  98  percent  reduction  of 
organics.  As  a  result,  the  requirements 
for  performance  testing  and  temperature 
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monitoring  are  being  retained  for  vent 
streams  being  used  as  secondary  fuels  or 
combined  with  combustion  air  in 
boilers  and  process  heaters  smaller  than 
150  MM  Btu/hr. 

Use  of  Method  18  for  Determining 
Organics  Destruction  of  Vent  Streams 
Used  as  Secondary  Fuels.  One 
commenter  also  indicated  that  it  would 
be  difficult  to  determine  the  organics 
destruction  efficiency  of  vent  streams 
that  represent  a  small  firaction  of  the 
total  fuel  input  to  a  combustion  system. 

After  furtner  review,  EPA  agrees  that 
it  may  be  difficult  for  boilers  and 
process  heaters  in  which  vent  streams 
are  secondary  fuels  to  determine  the 
destruction  efficiency  specifically  for 
the  vent  gases.  As  a  result,  a  provision 
has  been  added  to  the  rule  clarifying 
that  Method  18  should  be  used  to 
demonstrate  that  the  reduction  in  TOC 
emissions  (minus  methane  and  ethane) 
by  98  percent  or  to  20  ppmv  should  be 


based  on  the  combined  stream  (the  vent 
stream  plus  the  primary  fuel  and  all 
secondary  fuels),  rather  than  on  the  vent 
gases  only. 

G.  Reporting  and  Recordkeeping 

Request  for  Simplification  of 
Reporting/Recordkeeping  Requirements. 
One  commenter  stated  that  the 
requirements  for  reporting  and 
recordkeeping  are  very  detailed  and 
should  be  simplified  in  cases  where  the 
intent  can  be  satisfied  by  an  alternative 
means.  The  commenter  further 
explained  that  to  avoid  the  possibility  of 
numerous  reports  on  a  scattered  basis, 
these  reporting  and  recordkeeping 
requirements  should  be  summarized 
into  a  semiannual  report  to  be 
submitted,  for  example,  in  January  and 
July  of  each  year. 

The  compliance  procedures  seem 
complicated  because  there  are  several 
different  routes  to  comply  with  the 


Reactors  NSPS.  For  example,  the  owner 
or  operator  may  elect  to  comply  with 
the  NSPS  by  installing  an  additional 
condenser  or  by  combusting  emissions 
in  a  flare  or  other  device.  In  each  case, 
specific  monitoring,  reporting,  and 
recordkeeping  provisions  must  be 
specified  in  the  final  regulation.  These 
requirements  are  nearly  identical  to  the 
requirements  in  the  air  oxidation  and 
distillation  NSPS.  To  remain  consistent 
and  because  industry  has  become 
familiar  with  these  requirements,  the 
monitoring,  reporting,  and 
recordkeeping  provisions  will  not  be 
revised.  However,  Tables  1  through  3 
give  a  general  summary  of  the 
monitoring,  reporting,  and 
recordkeeping  reqmrements.  This 
general  summary  should  assist  the 
owner  or  operator  in  identifying  and 
locating  the  applicable  requirements  in 
the  regulation  for  reactor  processes. 


Table  1.— Monitoring  and  Reporting/Recordkeeping  Requirements  for  Complying  With  98  Weight- 
Percent  Reduction  of  Total  Organic  Compound  Emissions  or  a  Limit  of  20  ppmv 


Type  of  control  device  used 
for  compliance 

Monitoring  equipment  re¬ 
quired* 

Parameters  to  be  rrxxi- 
itored 

Recordkeeping  require¬ 
ments 

Thermal  incinerator . 

Temperature  rrxxritoring 

device  (installed  in  fire¬ 
box  or  ductwork  imme¬ 
diately  dowrv  stream) 
equipped  with  a  continu¬ 
ous  recorder 

[60.703(a)(1)(i)l. 

Average  firebox  tempera¬ 
ture. 

Continuous  records . 

Flow  indicator  at  entrance 

Presence  of  flow  away 

Continuous  records;  sche- 

to  bypass  line  equipped 
with  a  continuous  re¬ 
corder  [60.703(a)(2)(i)h 

from  incinerator,  at  least 
orx:e  every  15  minutes. 

matic  diagram. 

Catalytic  incinerator . 

Temperature  monitoring 

device  (installed  in  gas 
stream  immediately  be¬ 
fore  and  after  catalyst 
bed)  equipped  with  a 
continuous  recorder 

[60.703(a)(1)(ii)l. 

Average  temperature  up¬ 
stream  and  downstream 
of  the  catalyst  bed. 

Continuous  records . 

Flow  indicator  equipped 

Presence  of  flow  away 

Continuous  records;  sche- 

with  a  continuous  re¬ 
corder  [60.703(a)(2)l'>. 

from  incinerator,  at  least 
OTKe  every  15  minutes. 

matic  diagrams. 

BoHer  or  process  heater . 

Flow  indicator  equipped 

PreserKe  of  flow  away 

Continuous  records;  sche- 

with  a  continuous  re¬ 
corder  [60.703(c)(1)(l))b. 

from  boiler  or  process 
heater,  at  least  once 
every  15  minutes. 

matic  diagrams. 

Parameter  txxirxiary 
exceedarKes  to  report 


AH  3-hour  periods  of  oper¬ 
ation  when  average 
combustion  temperature 
is  >28  *C  (50 
the  average  value 
measured  during  the 
nK)St  recent  perform¬ 
ance  test  [60.705(c)(1)]. 

Periods  wfwn  the  vent 
stream  is  diverted  from 
the  combustion  device 
[60.705(I)(2)J. 

Ail  3-hour  periods  of  oper¬ 
ation  when  the  average 
temperature  of  vent 
stream  upstream  of  the 
catalyst  bed  Is  >28 
(50  ®F)  below  the  aver¬ 
age  value  from  the  most 
recent  performance  test 
[60.705(0(2)1. 

AH  3-hour  periods  of  oper¬ 
ation  when  the  average 
temperature  differerx:e 
across  the  catalyst  bed 
is  80  percent  of  the  av¬ 
erage  temperature  dif- 
ference  measured  dur- 
irtg  the  most  recent  per¬ 
formance  test 

[60.705(c)(2)l. 

Periods  when  the  vent 
stream  Is  diverted  from 
the  combustion  device 
[60.705(l)(2)l. 

Periods  when  the  vent 
stream  is  diverted  from 
the  combustion  device 
[60.705(1X2)1. 
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Table  1.— Monitoring  and  Reporting/Recordkeeping  Requirements  for  Complying  With  98  Weight- 
Percent  Reduction  of  Total  Organic  Compound  Emissions  or  a  Limit  of  20  ppmv— Continued 

Type  of  control  device  used 
for  compliance 

Monitoring  equipment  re¬ 
quired* 

Parameters  to  be  morr- 
itored 

Recordkeeping  require¬ 
ments 

Parameter  boundary 
exceedances  to  report 

Boiler  or  process  heater 
(design  heat  input  capac¬ 
ity  <44  MW,  except 
where  vent  stream  us^ 
as  primary  fuel). 

Temperature  monitoring 
device  with  contkHxxis 
recorder  [60.703(c)(2)]. 

Average  combustion  tem¬ 
perature. 

Continuous  records . 

All  3-hour  periods  of  oper¬ 
ation  when  average 
combustion  temperature 
is  >28  °C  (50  °F)  below 
the  average  value  from 
the  most  recent  perform- 
emce  test  where  the  vent 
stream  is  introduced 
with  the  combustion  air 
or  as  a  secondary  fuel 
[60.705(c)(3)]. 

■Regulatory  dtatiorw  are  listed  in  brackats. 

t>Where  the  by-pass  Kne  is  secured  in  the  closed  position  with  a  car-seal  or  lock-arKj-key  type  configuration,  a  flow  indicator  is  not  required. 
Visual  inspection  is  reciuired  at  least  once  per  month. 


Table  2.— MoNiroRiNG  and  Reporting/Recordkeeping  Requirements  for  Affected  Facilities  Complying 

With  Flare  Specifications 


Type  of  control  device 
used  for  compliance 

Monitoring  equipment  required* 

Parameters  to  be  mon¬ 
itored 

Recordkeeping  require¬ 
ments 

Parameter  boundary 
exceedances  to  report 

Flare . . . 

Heat  sensing  device 

[60.703(b)(1)]. 

Flow  indicator^  [60.703(b)(2)(l)]  .. 

Presence  of  a  flame  at 
the  pilot  light 

Preserrce  of  flow  di¬ 
verted  away  from 
flare,  at  least  once 
every  15  mirHJtes. 

Continuous  records . 

Continuous  records; 
schematic  diagrams. 

Ail  periods  when  the  pilot 
flame  is  absent 

[60.705(0(3)]. 

Periods  when  the  vent 
stream  is  diverted  from 
the  combustion  device 
[60.705(l)(2)]. 

•  Regulatory  dtatkms  are  listed  in  brackets. 

bwhere  the  by-pass  Nne  is  secured  in  the  closed  position  with  a  car-seal  or  lock-and-key  type  configuratkxi.  a  flow  indicator  is  not  required. 
Visual  irrspection  Is  reciuired  at  least  orrce  per  month. 


Table  3.— Monitoring  and  Reporting/Recordkeeping  Requirements  for  Maintaining  a  Total  Resource 

Effectiveness  Index  Value  >1 .0 


Fmal  recovery  device 
Absorber _ _ _ 


Condertser 


Monitoring  ecjuipment  re¬ 
quired* 

Scrubbing  liquid  tempera¬ 
ture  morstor  equipped 
with  a  continuous  re¬ 
corder  [60.703(d)  (1)(i)l. 


Specific  gravity  monitor 
equipped  with  a  cxmtinu- 
ous  recorder  [60.703(d) 

(1)(i)l. 


Orgar^  monitoring  device 
equipped  with  continous 
recorder  [60.703(d) 
(1  )(«))•*. 


Ccxidenser  exit  tempera¬ 
ture  nwnitoring  device 
equipped  with  continu¬ 
ous  recorder 

[60.703(d)(2)(l)l. 


Parameters  to  be  mon¬ 
itored 

Average  exit  temperature 
of  the  absorbing  liquid. 


Exit  specific  gravity  (or  al¬ 
ternative  parameter  that 
measures  the  degree  of 
absorbing  liquid  satura¬ 
tion,  if  approved  by  the 
Administrator. 


Concentration  level  or 
reading  irtdicated  by  the 
organic  monitoring  de¬ 
vice  at  the  outlet  of  the 
absorber. 


Average  exit  (product  side) 
temperature. 


Recordkeeping  require¬ 
ments 

Continuous  records . 


Continuous  records 


Continuous  records 


Continuous  records 


Boundary  exceedances  to 
report* 

All  3-hour  periods  of  oper¬ 
ation  when  average 
temperature  is  >1  °C 
(20  "F)  £ibove  the  aver¬ 
age  value  from  the  most 
recent  performance  test 
[60.705(f)(1)(i)l. 

All  3-hour  periods  of  oper¬ 
ation  when  average  liq¬ 
uid  specific  gravity  is 
>0.1  unit  above  or 
below  the  average  value 
from  the  most  recent 
performance  test 
[60.705(0(1 )(«)). 

All  3  hour  periods  of  oper¬ 
ation  showing  >20  per¬ 
cent  ot  the  evnount 
measured  by  the  mon¬ 
itoring  device  during  the 
nfx>st  recent  perform¬ 
ance  test  [60.705(0(4)]. 

Ail  3-hour  periods  of  oper¬ 
ation  when  average 
temperature  is  >6  "C 
(11  "F)  above  the  aver¬ 
age  value  from  the  nfK)st 
recent  performance  test 
[60.705(0(2)). 
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Table  3.— Monitoring  and  Reporting/Recordkeeping  Requirements  for  Maintaining  a  Total  Resource 

Effectiveness  Index  Value  >1,0— Continued 

Rnal  recovery  device 

Monitorirtg  equipment  re¬ 
quired* 

Parameters  to  be  mon¬ 
itored 

Recordkeeping  require¬ 
ments 

Boundary  exceedances  to 
report* 

Organic  monitoring  device 
equipped  with  continous 
recorder  [60.703(d) 

(2)(ii)Jb. 

Corx:entration  level  or 
reading  indicated  by  the 
orgaf^ic  monitorirtg  de¬ 
vice  at  the  outlet  of  the 
condenser. 

Continuous  records . 

AH  3-hour  periods  of  oper¬ 
ation  showing  >20  per¬ 
cent  of  the  amount 
measured  by  the  mon- 
Itorirtg  device  during  the 
most  recent  perform¬ 
ance  test  [60.705(f)(4)]. 

Cartxxt  adsorber . 

Integrating  steam  flow 
monitoring  device  and 
carbon  bed  temperature 
nxxritoring  device,  each 
equipped  with  a 

continous  recorder 

[60.703(d)  (3)(i)l. 

Total  steam  mass  flow 
during  carbon  bed  re¬ 
generation  cycie(s). 

Temperature  of  the  carbon 
bed  after  regeneration 
[artd  within  15  minutes 
of  completing  any  cool¬ 
ing  cycle(s)]. 

Continuous  records . 

Continuous  records . 

When  <10  percent  bel^ 
the  value  measured  dur- 
Irtg  most  recent  perform- 
artce  test  [60.705(f) 

(3)0)1. 

When  >10  percent  or  5  *C 
m«e  than  the  value 
measured  during  the 
most  recent  perform¬ 
ance  test  [60.705(f) 

(3)0i)l. 

Organic  monitoring  device 
equipped  with  continu¬ 
ous  recorder 

[60.703(d)(3)(ii)lb. 

Concentration  level  or 
reading  irnficated  by  the 
organic  monitorirtg  de¬ 
vice  at  the  outlet  of  the 
carbon  adsorber. 

Continuous  records . 

All  3-hour  periods  of  oper¬ 
ation  showing  >20  per- 
cent  of  the  amount 
measured  by  the  mon- 
Koring  device  during  the 
most  recent  perform- 
emce  test  [60.705(f)  (4)]. 

•  Regulatory  citations  are  listed  in  brackets. 

t>The  organic  concentration  level  may  be  monitored  as  an  alternative  to  monitoring  the  other  parameter(s)  listed  for  this  device. 


Semiannual  reports  for  each  affected  submitted  in  6-month  intervals  facility  may  occur  before  the  date  of 

facility  are  required  under  §  60.705(1)  of  following  that  date.  promulgation.  In  cases  such  as  this,  EPA 

the  reactors  NSPS.  The  semiannual  Initial  Notification  Requirements.  has  a  policy  of  allowing  these  facilities 

report  should  include  the  following  Four  commenters  requested  that  to  make  initial  notification  within  30 

types  of  information:  guidance  be  provided  for  the  initial  days  after  the  date  of  promulgation. 

1.  Any  exceedances  of  monitored  notification  requirements  for  facilities  Startup/Shutdown  Exceedances.  One 

parameters:  that  are  constructed,  reconstnacted,  or  commenter  requested  that  the  Reactors 

2.  Any  periods  of  time  and  duration  modified  between  the  date  of  proposal  NSPS  address  exceedances  that  occur 

when  the  vent  stream  is  diverted  to  the  and  the  date  of  promulgation  of  the  during  startup  or  shutdown.  The 

atmosphere  from  the  control  device;  Reactors  NSPS.  One  commenter  noted  commenter  also  pointed  out  that 

3.  Any  periods  of  time  when  the  pilot  that  the  requirement  in  40  CFR  60.7  §  60.8(c)  of  the  General  Provisions  states 

flame  of  a  flare  is  absent;  specifies  the  timetable  for  facilities  to  that  such  exceedances  would  not  be 

4.  Any  change  made  in  equipment  or  submit  initial  notification  to  EPA;  considered  a  violation  unless  specified 

process  operations  that  increases  the  however,  no  specific  provision  is  given  in  the  applicable  standard.  The 

operating  vent  stream  flow  rate  above  for  facilities  that  are  constructed,  commenter  suggested  that  §  60.705  of 

the  low  flow  exemption  level;  modified,  or  reconstructed  between  the  Reactors  NSPS  be  modified  to  ' 

5.  Any  change  made  in  equipment  or  proposal  and  promulgation.  All  4  address  startup/shutdown  exceedances, 

process  operation  that  increases  the  commenters  felt  that  the  timing  Section  60.8(c)  of  the  General 

design  production  capacity  above  the  requirement  of  30  days  for  initial  Provisions  specifies  that  emissions  in 

low  capacity  exemption  level;  '  notification  is  unrealistically  tight.  They  excess  of  the  level  of  the  applicable 

6.  Any  recalculation  of  the  TRE  index;  recommended  allowing  a  minimum  of  emission  limit  during  periods  of  startup 

7.  Any  periods  of  time  and  duration  90  days  after  promulgation  for  the  initial  and  shutdown  are  not  considered  a 

when  the  seal  mechanism  is  broken  or  notification.  violation  of  the  applicable  emission 

the  by-pass  line  valve  position  changes;  The  owner  or  operator  of  an  affected-  limit.  This  means  that  emission  levels 

and  source  must  submit  a  notification  of  the  during  these  periods  are  not  counted  as 

8.  Any  change  made  in  equipment  or  anticipated  date  of  initial  startup  of  the  violations  if  they  exceed  the  levels 

process  operations  that  increases  the  facility  no  more  than  60  days  nor  less  specified  in  the  standards.  Because  the 

vent  stream  concentration  above  the  low  than  30  days  prior  to  such  date  commenter  neither  provided 

concentration  exemption  level.  (§  60.7(a)(2)  of  the  reactors  NSPS)  and  a  information  on  controls  that  would  be 

An  exact  month  for  submitting  the  notification  of  the  actual  date  of  initial  applicable  in  this  situation  nor 

report  is  not  specified.  The  initial  report  startup  of  the  affected  facility  within  15  indicated  knowledge  of  any  such 

would  be  submitted  6  months  following  days  after  such  date  (§  60.7(a)(3)  of  the  technology,  no  basis  exists  for 

the  startup  date  of  the  afiected  facility,  reactors  NSPS).  In  some  instances,  modifying  the  standard  to  require 

and  subsequent  reports  would  be  however,  the  initial  startup  of  the  emissions  control  during  the  startup  oi 
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shutdown  period.  Because  exceedances 
are  not  addressed  in  the  Reactors  NSPS, 
the  language  of  §  60.8(c)  applies. 
Therefore,  exceedances  that  occur 
during  startup  or  shutdown  should  not 
he  reported  as  violations. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  hy  EPA  in  development  of 
this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis,  purpose  of  the 
proposed  and  promulgated  standards, 
and  EPA  responses  to  significant 
comments,  the  contents  of  the  docket, 
except  for  intragency  review  materials, 
will  serve  as  the  record  in  case  of 
judicial  review  (Section  307(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1178.03)  and 
a  copy  may  be  obtained  fi'om  Sandy 
Farmer,  Information  Policy  Branch 
(PM-223Y);  U.S.  Environmental 
Protection  Agency;  401  M  St.,  SW.; 
Washington.  DC  20460  or  by  calling 
(202)  260-2740.  The  information 
requirements  are  not  effective  until 
0^^  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 

This  collection  of  information  is 
estimated  to  have  a  burden  averaging  57 
hours  per  response  for  reporting  and 
129  hours  per  recordkeeper  annually. 
This  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (PM- 
223 Y);  U.S.  Environmental  Protection 
Agency;  401  M  St..  SW.;  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 


Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA." 

C.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation 
is  a  "major  rule"  and  therefore  subject 
to  the  requirements  of  a  regulatory 
impact  analysis  (RIA).  The  EPA  has 
determined  that  this  regulation  would 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  Section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  “major  rule."  The  impact  of  this 
regulation  is  not  major  because:  (1)  The 
national  annualized  compliance  costs, 
including  capital  charges  resulting  from 
the  standards,  total  less  than  $100 
million;  and  (2)  the  standards  do  not 
cause  significant  adverse  effects  on 
domestic  competition,  employment, 
investment,  productivity,  innovation,  or 
competition  in  foreign  markets.  The 
EPA  has,  therefore,  concluded  that  this 
regulation  is  not  a  “major  rule"  under 
Executive  Order  12291. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  these  standards 
impose  no  adverse  economic  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

E.  Miscellaneous 

The  effective  date  of  this  regulation  is 
August  31, 1993.  Section  111  of  the 
CAA  provides  that  standards  of 
performance  or  revisions  thereof 
become  effective  upon  promulgation 
and  apply  to  affected  facilities  of  which 
the  construction  or  modification  was 
commenced  after  the  date  of  proposal, 
June  29, 1990. 

As  prescribed  by  section  111,  the 
promulgation  of  these  standards  was 
preceded  by  the  Administrator’s 
determination  (40  CFR  60.16,  44  FR 
49222,  dated  August  21. 1979)  that 
reactor  processes  in  the  SCX^I 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  In 
accordance  with  section  117  of  the 
CAA,  publication  of  these  promulgated 
standards  was  preceded  by  consultation 
with  appropriate  advisory  committees. 


independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation  as 
required  by  the  CAA.  'This  review  will 
include  an  assessment  of  such  factors  as 
the  need  for  integration  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology,  and 
reporting  requirements. 

Section  317  of  the  CAA  requires  the 
Administrator  to  prepare  an  economic 
assessment  for  any  new  source  standard 
of  performance  promulgated  under 
section  111(b)  of  the  CAA.  An  economic 
impact  assessment  was  prepared  for  this 
regulation  and  for  other  regulatory 
alternatives.  All  aspects  of  the 
assessment  were  considered  in  the 
formulation  of  the  standards  to  ensure 
that  cost  was  carefully  considered  in 
determining  the  BDT.  The  economic 
impact  assessment  is  included  in  the 
BID  for  the  proposed  standards. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference.  Industrial 
organic  chemicals. 

Dated:  August  24, 1993. 

Carol  M.  Browner, 

Administrator. 

40  CFR  part  60  is  amended  as  follows: 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows; 

Authority:  Secs.  101,  111,  114, 116,  and 
301  of  the  Clean  Air  Act  (CAA)  as  amended 
(42  U.S.C.  7401,  7411,  7414,  7416,  7601). 

2.  Section  60.17  is  amended  in 
paragraph  (a)(6)  by  removing  the  period 
at  the  end  of  the  paragraph  and  adding 
the  phrase  “,  60.704(d)(2)(ii)  and 
60.704(d)(4)”  and  in  paragraph  (a)(38) 
by  removing  the  period  at  the  end  of  the 
paragraph  and  adding  the  phrase  “.  and 
60.704(d)(4).” 

3.  By  adding  subpart  RRR  to  read  as 
follows: 

Subpart  RRR — Standards  of  Performance 
for  Volatile  Organic  Compound  (VOC) 
Emissions  From  Synthetic  Organic 
Chemical  Manufacturing  Industry  (SOCMi) 
Reactor  Processes 

Sec. 

60.700  Applicability  and  designation  of 
affected  facility. 

60.701  Definitions. 

60.702  Standards. 

60.703  Monitoring  of  emissions  and 
operations. 

60.704  Test  methods  and  procedures. 

60.705  Reporting  and  recordkeeping 
requirements. 

60.706  Reconstruction. 

60.707  Chemicals  affected  by  subpart  RRR. 

60.708  Delegation  of  authority. 
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Subpart  RRR— Standards  of 
Performance  for  Voietile  Organic 
Compound  Emiseione  From  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Reactor  Processes 

f  60.700  Applicability  and  designation  of 
affectad  facility. 

(a)  The  provisions  of  this  subpart 
apply  to  each  affected  facility 
designated  in  paragraph  (b)  of  this 
section  that  is  part  of  a  process  unit  that 
produces  any  of  the  chemicals  listed  in 
§  60.707  as  a  product,  co-product,  by¬ 
product,  or  intermediate,  except  as 
provided  in  paragraph  (c)  of  this 
section. 

(b)  The  afiected  facility  is  any  of  the 
following  for  which  construction, 
modihcation,  or  reconstruction 
commenced  after  June  29, 1990: 

(1)  Each  reactor  process  not 
discharging  its  vent  stream  into  a 
recovery  system. 

(2)  Each  combination  of  a  reactor 
process  and  the  recovery  system  into 
which  its  vent  stream  is  discharged. 

(3)  Each  combination  of  two  or  more 
reactor  processes  and  the  common 
recovery  system  into  which  their  vent 
streams  are  discharged. 

(c)  Exemptions  from  the  provisions  of 
paragraph  (a)  of  this  section  are  as 
follows: 

(1)  Any  reactor  process  that  is 
designed  and  operated  as  a  batch 
operation  is  not  an  aHected  facility. 

(2)  Each  affected  facility  that  has  a 
total  resource  effectiveness  (TRE)  index 
value  greater  than  8.0  is  exempt  from  all 
provisions  of  this  subpart  except  for 

§§  60.702(c):  60.704  (d),  (e),  and  (f);  and 
60.705  (g),  (1),  and  (t). 

(3)  Each  affected  facility  in  a  process 
unit  with  a  total  design  capacity  for  all 
chemicals  produced  within  that  unit  of 
less  than  1  gigagram  per  year  (1,100  tons 
per  year)  is  exempt  from  all  provisions 
of  this  subpart  except  for  the 
recordkeeping  and  reporting 
requirements  in  paragraphs  (i).  (1)(6), 
and  (n)  of  §60.705. 

(4)  Each  affected  facility  operated 
with  a  vent  stream  flow  rate  less  than 
0.011  scm/min  is  exempt  from  all 
provisions  of  this  subpart  except  for  the 
test  method  and  procedure  and  the 
recordkeeping  and  reporting 
requirements  in  §  60.704(g)  and 
paragraphs  (h),  (1)(5),  and  (o)  of  §60.705. 

(5)  If  the  vent  stream  from  an  affected 
facility  is  routed  to  a  distillation  unit 
subject  to  subpart  NNN  and  has  no  other 
releases  to  the  air  except  for  a  pressure 
relief  valve,  the  facility  is  exempt  from 
all  provisions  of  this  subpart  except  for 
§60.705(r). 

(6)  Any  reactor  process  operating  as 
part  of  a  process  unit  which  produces 


beverage  alcohols,  or  which  uses, 
contains,  and  produces  no  VOC  is  not 
an  affected  facility. 

(7)  Any  reactor  process  that  is  subject 
to  the  provisions  of  subpart  DDD  is  not 
an  affected  facility. 

(8)  Each  affected  facility  operated 
with  a  concentration  of  total  organic 
compounds  (TCX2)  (less  methane  and 
ethane)  in  the  vent  stream  less  than  300 
ppmv  as  measured  by  Method  18  or  a 
concentration  of  TCX^  in  the  vent  stream 
less  than  150  ppmv  as  measured  by 
Method  25A  is  exempt  from  all 
provisions  of  this  subpart  except  for  the 
test  method  and  procedure  and  the 
reporting  and  recordkeeping 
requirements  in  §  60.704(h)  and 
paragraphs  (j),  (1)(8),  and  (p)  of  §60.705. 

(Note:  The  intent  of  these  standards  is  to 
minimize  emissions  of  VOC  through  the 
application  of  best  demonstrated  technology 
(BDT).  The  numerical  emission  limits  in 
these  standards  are  expressed  in  terms  of 
TCX],  measured  as  TOC  less  methane  and 
ethane.  This  emission  limit  reflects  the 
performance  of  BDT.) 

§60.701  Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  here  shall  have  the  meaning 
given  them  in  the  Act  and  in  subpart  A 
of  part  60,  and  the  following  terms  shall 
have  the  specific  meanings  given  them. 

Batch  operation  means  any 
noncontinuous  reactor  process  that  is 
not  characterized  by  steady-state 
conditions  and  in  which  reactants  are 
not  added  and  products  are  not  removed 
simultaneously. 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator. 

By  compound  means  by  individual 
stream  components,  not  carbon 
equivalents. 

Car-seal  means  a  seal  that  is  placed  on 
a  device  that  is  used  to  change  the 
position  of  a  valve  (e.g.,  from  opened  to 
closed)  in  such  a  way  that  the  position 
of  the  valve  cannot  be  changed  without 
breaking  the  seal. 

Combustion  device  means  an 
individual  unit  of  equipment,  such  as 
an  incinerator,  flare,  boiler,  or  process 
heater,  used  for  combustion  of  a  vent 
stream  discharged  from  the  process 
vent. 

Continuous  recorder  means  a  data 
recording  device  recording  an 
instantaneous  data  value  at  least  once 
every  15  minutes. 

Flame  zone  means  the  portion  of  the 
combustion  chamber  in  a  boiler 
occupied  by  the  flame  envelope. 

Flow  indicator  means  a  device  which 
indicates  whether  gas  flow  is  present  in 
a  line. 


Halogenated  vent  stream  means  any 
vent  stream  determined  to  have  a  total 
concentration  (by  volume)  of 
compotmds  containing  halogens  of  20 
ppmv  (by  compoimd)  or  greater. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compoimds.  If  there 
is  energy  recovery,  the  energy  recovery 
section  and  the  combustion  chambers 
are  not  of  integral  design.  That  is,  the 
energy  recovery  section  and  the 
combustion  section  are  not  physically 
formed  into  one  manufactured  or 
assembled  imit  but  are  joined  by  ducts 
or  connections  carrying  flue  gas. 

Primary  fuel  means  me  fuel  fired 
through  a  burner  or  a  number  of  similar 
burners.  The  primary  fuel  provides  the 
principal  heat  input  to  the  device,  and 
the  amoimt  of  fuel  is  sufficient  to 
sustain  operation  without  the  addition 
of  other  ffiels. 

Process  heater  means  a  device  that 
transfers  heat  liberated  by  burning  fuel 
directly  to  process  streams  or  to  heat 
transfer  liquids  other  than  water. 

Process  unit  means  equipment 
assembled  and  connected  by  pipes  or 
ducts  to  produce,  as  intermediates  or 
final  products,  one  or  more  of  the 
chemicals  in  §  60.707.  A  process  unit 
can  operate  independently  if  supplied 
with  sufficient  feed  or  raw  materials  and 
sufficient  product  storage  facilities. 

Product  means  any  compound  or 
chemical  listed  in  §  60.707  which  is 
produced  for  sale  as  a  final  product  as 
that  chemical,  or  for  use  in  the 
production  of  other  chemicals  or 
compounds.  By-products,  co-products, 
and  intermediates  are  considered  to  be 
products. 

Reactor  processes  are  unit  operations 
in  which  one  or  more  chemicals,  or 
reactants  other  than  air.  are  combined  or 
decomposed  in  such  a  way  that  their 
molecular  structures  are  altered  and  one 
or  more  new  organic  compounds  are 
formed. 

Recovery  device  means  an  individual 
unit  of  equipment,  such  as  an  absorber, 
carbon  adsorber,  or  condenser,  capable 
of  and  used  for  the  purpose  of 
recovering  chemicals  for  use,  reuse,  or 
sale. 

Recovery  system  means  an  individual 
recovery  device  or  series  of  such  devices 
lied  to  the  same  vent  stream. 
elief  valve  means  a  valve  used  only 
to  release  an  unplanned,  nonroutine 
discharge.  A  relief  valve  discharge 
results  fiom  an  operator  error,  a 
malfunction  such  as  a  power  failure  or 
equipment  failure,  or  other  imexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  in  order  to 
avoid  safety  hazards  or  equipment 
damage. 
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Secondary  fuel  means  a  fuel  fired 
through  a  burner  other  than  a  primary 
fuel  burner.  The  secondary  fuel  may 
provide  supplementary  heat  in  addition 
to  the  heat  provided  by  the  primary  fuel. 

Total  organic  compounds  or  TOC 
means  those  compounds  measured 
according  to  the  procedures  in 
§  60.704^)(4).  For  the  purposes  of 
measuring  molar  composition  as 
required  in  §  60.704(d)(2)(i)  and 
§  60.704(d)(2)(ii),  hourly  emission  rate 
as  required  in  §  60.704(d)(5)  and 
§  60.704(e).  and  TOC  concentration  as 
required  in  §  60.705(b)(4)  and 
§  60.705(f)(4).  those  compounds  which 
the  Administrator  has  determined  do 
not  contribute  appreciably  to  the 
formation  of  ozone  are  to  be  excluded. 

Total  resource  effectiveness  or  TRE 
index  value  means  a  measure  of  the 
supplemental  total  resource  requirement 
per  unit  reduction  of  TOC  associated 
with  a  vent  stream  from  an  affected 
reactor  process  facility,  based  on  vent 
stream  flow  rate,  emission  rate  of  TOC, 
net  heating  value,  and  corrosion 
properties  (whether  or  not  the  vent 
stream  contains  halogenated 
compounds),  as  quantified  by  the 
equation  given  under  §60. 704(e). 

Vent  stream  means  any  gas  stream 
discharged  directly  fi'om  a  reactor 
process  to  the  atmosphere  or  indirectly 
to  the  atmosphere  after  diversion 
through  other  process  equipment.  The 
vent  stream  excludes  relief  valve 
discharges  and  equipment  leaks. 

§60.702  Standards. 

Each  owner  or  operator  of  any 
affected  facility  shall  comply  with 
paragraph  (a),  (b),  or  (c)  of  tMs  section 
for  each  vent  stream  on  and  after  the 
date  on  which  the  initial  performance 
test  required  by  §  60.8  and  §  60.704  is 
completed,  but  not  later  than  60  days 
after  achieving  the  maximum 
production  rate  at  which  the  affected 
facility  will  be  operated,  or  180  days 
after  the  initial  start-up,  whichever  date 
comes  first.  Each  owner  or  operator 
shall  either: 

(a)  Reduce  emissions  of  TOC  (less 
methane  and  ethane)  by  98  weight- 
percent,  or  to  a  TOC  (less  methane  and 
ethane)  concentration  of  20  ppmv,  on  a 
dry  basis  corrected  to  3  percent  oxygen, 
whichever  is  less  stringent.  If  a  boiler  or 
process  heater  is  used  to  comply  with 
this  paragraph,  then  the  vent  stream 
shall  be  introduced  into  the  flame  zone 
of  the  boiler  or  process  heater;  or 

(b)  Combust  tne  emissions  in  a  flare 
that  meets  the  requirements  of  §  60.18; 
or 

(c)  Maintain  a  TRE  index  value  greater 
than  1.0  without  use  of  a  VCX3  emission 
control  device. 


§  60.703  Monitoring  of  emiMions  and 
operations. 

(a)  The  owner  or  operator  of  an 
affected  facility  that  uses  an  incinerator 
to  seek  to  comply  with  the  TOC 
emission  limit  specified  under 
§  60.702(a)  shall  install,  calibrate, 
maintain,  and  operate  according  to 
manufacturer's  specifications  the 
following  equipment: 

(1)  A  temperature  monitoring  device 
equipped  with  a  continuous  recorder 
and  having  an  accuracy  of  ±1  percent  of 
the  temperature  being  monitored 
expressed  in  degrees  Celsius  or  ±0.5  °C, 
whichever  is  greater. 

(1)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  a 
temperature  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  is 
encountered. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(2)  A  flow  indicator  that  provides  a 
record  of  vent  stream  flow  diverted  from 
being  routed  to  the  incinerator  at  least 
once  every  15  minutes  for  each  affected 
facility,  except  as  provided  in  paragraph 

(a) (2)(ii)  of  this  section. 

(i)  The  flow  indicator  shall  be 
installed  at  the  entrance  to  any  bypass 
line  that  could  divert  the  vent  stream 
from  being  routed  to  the  incinerator, 
resulting  in  its  emission  to  the 
atmosphere. 

(ii)  Where  the  bypass  line  valve  is 
secured  in  the  closed  position  with  a 
car-seal  or  a  lock-and-key  type 
configuration,  a  flow  indicator  is  not 
required.  A  visual  inspection  of  the  seal 
or  closure  mechanism  shall  be 
performed  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position  and  the  vent  stream 
is  not  diverted  through  the  bypass  line. 

(b)  The  owner  or  operator  of  an 
affected  facility  that  uses  a  flare  to  seek 
to  comply  with  §  60.702(b)  shall  install, 
calibrate,  maintain,  and  operate 
according  to  manufacturer’s 
specifications  the  following  equipment: 

(1)  A  heat  sensing  device,  such  as  an 
ultraviolet  beam  sensor  or 
thermocouple,  at  the  pilot  light  to 
indicate  the  continuous  presence  of  a 
flame. 

(2)  A  flow  indicator  that  provides  a 
record  of  vent  stream  flow  diverted  from 
being  routed  to  the  flare  at  least  once 
every  15  minutes  for  each  affected 
facility,  except  as  provided  in  paragraph 

(b) (2)(ii)  of  this  section. 


(i)  The  flow  indicator  shall  be 
installed  at  the  entrance  to  any  bypass 
line  that  could  divert  the  vent  stream 
from  being  routed  to  the  flare,  resulting 
in  its  emission  to  the  atmosphere. 

(ii)  Where  the  bypass  line  valve  is 
secured  in  the  closed  position  with  a 
car-seal  or  a  lock-and-key  type 
configuration,  a  flow  indicator  is  not 
required.  A  visual  inspection  of  the  seal 
or  closure  mechanism  shall  be 
performed  at  least  onco  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position  and  the  vent  stream 
is  not  diverted  through  the  bypass  line. 

(c)  The  owner  or  operator  of  an 
affected  facility  that  uses  a  boiler  or 
process  heater  to  seek  to  comply  with 
§  60.702(a)  shall  install,  calibrate, 
maintain  and  operate  according  to  the 
manufacturer’s  specifications  the 
following  equipment: 

(1)  A  flow  indicator  that  provides  a 
record  of  vent  stream  flow  diverted  from 
being  routed  to  the  boiler  or  process 
heater  at  least  once  every  15  minutes  for 
each  affected  facility,  except  as 
provided  in  paragraph  (c)(l)(ii)  of  this 
section. 

(1)  The  flow  indicator  shall  be 
installed  at  the  entrance  to  any  bypass 
line  that  could  divert  the  vent  stream 
from  being  routed  to  the  boiler  or 
process  heater,  resulting  in  its  emission 
to  the  atmosphere. 

(ii)  Where  the  bypass  line  valve  is 
secured  in  the  closed  position  with  a 
car-seal  or  a  lock-and-key  type 
configuration,  a  flow  indicator  is  not 
required.  A  visual  inspection  of  the  seal 
or  closure  mechanism  shall  be 
performed  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position  and  the  vent  stream 
is  not  diverted  through  the  bypass  line. 

(2)  A  temperature  monitoring  device 
in  the  firebox  equipped  with  a 
continuous  recorder  and  having  an 
accuracy  of  ±1  percent  of  the 
temperature  being  monitored  expressed 
in  degrees  Celsius  or  ±0.5  °C,  whichever 
is  greater,  for  boilers  or  process  heaters 
of  less  than  44  MW  (150  million  Btu/hr) 
design  heat  input  capacity.  Any  vent 
stream  introduced  with  primary  fuel 
into  a  boiler  or  process  heater  is  exempt 
from  this  requirement. 

(d)  The  owner  or  operator  of  an 
affected  facility  that  seeks  to 
demonstrate  compliance  with  the  TRE 
index  value  limit  specified  under 
§  60.702(c)  shall  install,  calibrate, 
maintain,  and  operate  according  to 
manufacturer’s  specifications  the 
following  equipment,  unless  alternative 
monitoring  procedures  or  requirements 
are  approved  for  that  facility  by  the 
Administrator: 
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(1)  Where  an  absorber  is  the  final 
recovery  device  in  the  recovery  system: 

(1)  A  scrubbing  liquid  temperature 
monitoring  device  having  an  accuracy  of 
±1  percent  of  the  temperature  being 
monitored  expressed  in  degrees  Celsius 
or  ±0.5  “C.  whichever  is  greater,  and  a 
speciBc  gravity  monitoring  device 
having  an  accuracy  of  ±0.02  specific 
gravity  units,  each  equipped  with  a 
continuous  recorder;  or 

(ii)  An  organic  monitoring  device 
used  to  indicate  the  concentration  level 
of  organic  compounds  exiting  the 
recovery  device  based  on  a  detection 
principle  such  as  infra-red, 
photoionization,  or  thermal 
conductivity,  each  equipped  with  a 
continuous  recorder. 

(2)  Where  a  condenser  is  the  final 
recovery  device  in  the  recovery  system: 

(i)  A  condenser  exit  {product  side) 
temperature  monitoring  device 
equipped  with  a  continuous  recorder 
and  having  an  accuracy  of  ±1  percent  of 
the  temperature  being  monitored 
expressed  in  degrees  Celsius  or  ±0.5  “C. 
whichever  is  greater;  or 

(ii)  An  organic  monitoring  device 
used  to  indicate  the  concentration  level 
of  organic  compounds  exiting  the 
recovery  device  based  on  a  detection 
principle  such  as  infra-red, 
photoionization,  or  thermal 
conductivity,  each  equipped  with  a 
continuous  recorder. 

(3)  Where  a  carbon  adsorber  is  the 
final  recovery  device  unit  in  the 
recovery  system: 

(i)  An  integrating  steam  How 
monitoring  device  having  an  accuracy  of 
±10  percent,  and  a  carbon  bed 
temperature  monitoring  device  having 
an  accuracy  of  ±1  percent  of  the 
temperature  being  monitored  expressed 
in  degrees  Celsius  or  ±0.5  "C,  whichever 
is  greater,  both  equipped  with  a 
continuous  recorder;  or 

(ii)  An  organic  monitoring  device 
used  to  indicate  the  concentration  level 
of  organic  compounds  exiting  the 
recovery  device  based  on  a  detection 
principle  such  as  infra-red, 
photoionization,  or  thermal 
conductivity,  each  equipped  with  a 
continuous  recorder. 

(e)  An  owner  or  operator  of  an 
affected  facility  seeking  to  demonstrate 
compliance  with  the  standards  speciHed 
under  §60.702  with  a  control  device 
other  than  an  incinerator,  boiler,  process 
heater,  or  flare;  or  a  recovery  device 
other  than  an  absorber,  condenser,  or 
carbon  adsorber,  shall  provide  to  the 
Administrator  information  describing 
the  operation  of  the  control  device  or 
recovery  device  and  the  process 
parameter(s)  which  would  indicate 
proper  operation  and  maintenance  of 


the  device.  The  Administrator  may 
request  further  information  and  will 
specify  appropriate  monitoring 
procedures  or  requirements. 

§  60.704  Test  methods  and  procedures. 

(a)  For  the  purpose  of  demonstrating 
compliance  with  §  60.702,  all  affected 
facilities  shall  be  run  at  full  operating 
conditions  and  flow  rates  during  any 
performance  test. 

(b)  The  following  methods  in 
Appendix  A  to  this  part,  except  as 
provided  under  §  60.8(b),  shall  be  used 
as  reference  methods  to  determine 
compliance  with  the  emission  limit  or 
percent  reduction  efficiency  specified 
under  §60. 702(a). 

(1)  Method  1  or  lA,  as  appropriate,  for 
selection  of  the  .sampling  sites.  The 
control  device  inlet  sampling  site  for 
determination  of  vent  stream  molar 
composition  or  TOC  (less  methane  and 
ethane)  reduction  efficiency  shall  be 
prior  to  the  inlet  of  the  control  device 
and  after  the  recovery  system. 

(2)  Method  2,  2A,  2C,  or  2D,  as 
appropriate,  for  determination  of  the  gas 
volumetric  flow  rates. 

(3)  The  emission  rate  correction 

factor,  integrated  sampling  and  analysis 
procedure  of  Method  3B  shall  be  used 
to  determine  the  oxygen  concentration 
(%02,i)  for  the  purposes  of  determining 
compliance  with  the  20  ppmv  limit.  The 
sampling  site  shall  be  the  same  as  that 
of  the  TOC  samples,  and  the  samples 
shall  be  taken  during  the  same  time  that 
the  TOC  samples  are  taken.  The  TOC 
concentration  corrected  to  3  percent  O2 
(Cc)  shall  be  computed  using  the 
following  equation:  ’  - 


Cc  -  Cjoc 


17.9 


20.9 -%02d 


where: 


Cc=Concentration  of  TOC  corrected  to  3 
percent  O2,  dry  basis,  ppm  by  volume. 
CT«x;=Concentration  of  TOC  (minus  methane 
and  ethane),  dry  basis,  ppm  by  volume. 
%02d=Concentration  of  O2.  dry  basis,  percent 
by  volume. 

(4)  Method  18  to  determine  the 
concentration  of  TOC  in  the  control 
device  outlet  and  the  concentration  of 
TOC  in  the  inlet  when  the  reduction 
efficiency  of  the  control  device  is  to  be 
determined. 

(i)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  four  grab 
samples  shall  be  taken.  If  grab  sampling 
is  used,  then  the  samples  shall  be  taken 
at  approximately  15-minute  intervals. 

(ii)  The  emission  reduction  (R)  of  TOC 
(minus  methane  and  ethane)  shall  be 
determined  using  the  following 
equation: 


R  =  ^i— ?2.xl00 

Ei 

where: 

R=Emission  reduction,  percent  by  weight. 
E,=:Mass  rate  of  TOC  entering  the  control 
device,  kg  TOC/hr. 

E„=Mass  rate  of  TOC  discharged  to  the 
atmosphere,  kg  TOC/hr. 

(iii)  The  mass  rates  of  TOC  (Ei,  Eo) 
shall  be  computed  using  the  following 
equations: 

E,  =  Kj|;C,MiiQi 

j=l 

E,  =  K2i;C„iM,jQ„ 

j=l 

where: 

Ct,,  Coi=Concentration  of  sample  component 
“j"  of  the  gas  stream  at  the  inlet  and 
outlet  of  the  control  device,  respectively, 
dry  basis,  ppm  by  volume. 

M,,,  M„j=Molecular  weight  of  sample 

component  *‘j”  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control  device, 
respectively,  g/g-mole  (Ib/lb-mole). 

Q).  Qo=Flow  rate  of  gas  stream  at  the  inlet 
and  outlet  of  the  control  device,  ^ 
respectively,  dscm/min  (dscf/hr). 
K2=Constant,  2.494x10“*  (1/ppm)  (g-mole/ 
scm)  (kg/g)  (min/hr),  where  standard 
temperature  for  (g-mole/scm)  is  20  ®C. 

(iv)  The  TCK;  concentration  {Ct«x:)  is 
the  sum  of  the  individual  components 
and  shall  be  computed  for  each  run 
using  the  following  equation: 


n 


where: 

CnK:=Concentrafion  of  TCK]  (minus  methane 
and  ethane),  dry  basis,  ppm  by  volume. 
Ci=Concentration  of  sample  components  "j”, 
dry  basis,  ppm  by  volume. 
n=Number  of  components  in  the  sample. 

(5)  The  requirement  for  an  initial 
performance  test  is  waived,  in 
accordance  with  §  60.8(b),  for  the 
following: 

(i)  When  a  boiler  or  process  heater 
with  a  design  heat  input  capacity  of  44 
MW  (150  million  Btu/hour)  or  greater  is 
used  to  seek  compliance  with 

§  60.702(a). 

(ii)  When  a  vent  stream  is  introduced 
into  a  boiler  or  process  heater  with  the 
primary  fuel. 

(iii)  The  Administrator  reserves  the 
option  to  require  testing  at  such  other 
times  as  may  be  required,  as  provided 
for  in  section  114  of  the  Act. 

(6)  For  purposes  of  complying  with 
the  98  weight-percent  reduction  in 

§  60.702(a),  if  the  vent  stream  entering  a 
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boiler  or  process  heater  with  a  design 
capacity  less  than  44  MW  (150  million 
Btu.'hour)  is  introduced  with  the 
combustion  air  or  as  secondary  fuel,  the 
weight-percent  reduction  of  TOC  (minus 
methane  and  ethane)  across  the 
combustion  device  ^all  be  determined 
by  comparing  the  TOC  (minus  methane 
and  ethane)  in  all  combusted  vent 
streams,  primary  fuels,  and  secondary 
fuels  with  the  IXX  (minus  methane  and 
ethane)  exiting  the  combustion  device. 

(c)  When  a  flare  is  used  to  seek  to 
comply  with  §  60.702(b),  the  flare  shall 
comply  with  the  requirements  of 
§60.18. 

(d)  The  following  test  methods  in 
Appendix  A  to  this  part,  except  as 
provided  under  §  60.8(b),  shall  be  used 
for  determining  the  net  heating  value  of 
the  gas  combusted  to  determine 
compliance  under  §  60.702(b)  and  for 
determining  the  process  vent  stream 
TRE  index  value  to  determine 
compliance  under  §  60.700(c)(2)  and 

§  60.702(c). 

(l)(i)  Method  1  or  lA,  as  appropriate, 
for  selection  of  the  sampling  site.  The 
sampling  site  for  the  vent  stream  flow 
rate  and  molar  composition 
determination  pres^bed  in  §  60.704 
(d)(2)  and  (d)(3)  shall  be.  except  for  the 
situations  outlined  in  paragraph 
(d)(lMii)  of  this  section,  prior  to  the  inlet 
of  any  control  device,  priw  to  any 
postreactor  dilution  of  the  stream  with 
air,  and  prior  to  any  postreactor 
introducticm  of  halogenated  compounds 
into  the  process  vent  stream.  No  traverse 
site  selection  method  is  needed  for 
vents  smaller  than  4  inches  in  diameter. 

(ii)  If  any  gas  stream  other  than  the 
reactor  vent  stream  is  normally 
conducted  through  the  final  recovery 
device: 

(A)  The  sampling  site  for  vent  stream 
flow  rattf  and  molar  composition  shall 
be  prior  to  the  final  recovery  device  and 
prior  to  the  point  at  which  any 
nonreactor  stream  or  stream  from  a 
nonaffected  reactor  process  is 
introduced. 

(B)  The  efficiency  of  the  final  recovery 
device  is  determined  by  measuring  the 
TOC  concentration  using  Method  18  at 
the  inlet  to  the  final  recovery  device 
after  the  introduction  of  any  vent  stream 


emd  at  the  outlet  of  the  final  recovery 
de\ice. 

(C)  This  efficiency  of  the  final 
recovery  device  shall  be  applied  to  the 
TOC  concentration  measured  prior  to 
the  final  recovery  device  and  prior  to 
the  introduction  of  any  nonreactor 
stream  or  stream  from  a  nonaffected 
reactor  process  to  determine  the 
concentration  of  TOC  in  the  reactor 
process  vent  stream  from  the  final 
recovery  device.  This  concentration  of 
TOC  is  then  used  to  perform  the 
calculations  outlined  in  §  60.704(d)  (4) 
and  (S). 

(2)  The  molar  composition  of  the 
process  vent  stream  shall  be  determined 
as  follows; 

(i)  Method  18  to  measure  the 
concentration  of  TOC  including  those 
containing  halogens. 

(ii)  ASTM  D1946-77  (incorporation 
by  reference  as  specified  in  §  60.17  of 
this  part)  to  measure  the  concentration 
of  carbon  monoxide  and  hydrogen. 

(iii)  Method  4  to  measure  the  content 
of  water  vapor. 

(3)  The  volumetric  flow  rate  shall  be 
determined  using  Method  2, 2A.  2C.  or 
2D,  as  appropriate. 

(4)  The  net  heating  value  of  the  vent 
stream  shall  be  calculated  using  the 
following  equation: 

HT  =  K,i;CjHj  1-B„ 

i-i 

where: 

Hi^Net  heating  value  of  the  sample,  M)/scm. 
where  the  net  enthalpy  per  mole  of  vent 
stream  is  based  on  combustion  at  25  'C 
and  760  mm  Hg,  but  the  standard 
temperature  for  determining  the  volume 
corresponding  to  one  mole  is  20  °C,  as 
in  the  definition  of  (vent  stream  flow 
rate). 

K|=Constant.  1.740x10-'’  (I/ppm)  (g-mole/ 
scm)  (MJ/kcal),  where  standard 
temperature  for  (g-mole/scm)  is  20  *C. 
Q=Concentration  on  a  dry  basis  of  compound 
j  in  ppm.  as  measured  for  organics  by 
Method  18  and  measured  for  hydrogm 
and  carbon  monoxide  by  ASTM  D1946- 
77  (incorporation  by  reference  as 
specified  in  $  60.17  of  this  part)  as 
indicated  in  §  60.704(d)(2). 


H)=Net  heat  of  combustion  of  compound  ). 
kcal/g-mole,  based  on  combustion  at  25 
*C  and  760  mm  Hg.  The  heats  of 
combustion  of  vent  stream  components 
would  be  required  to  be  determined 
using  ASTM  02382-76  (incorporation  by 
reference  as  specified  in  §60.17  of  this 
part)  if  published  values  are  not 
available  or  cannot  be  calculated. 
B«,=Water  vapor  content  of  the  vent  stream, 
proportion  by  volume. 

(5)  The  emission  rate  of  TOC  in  the 
vent  stream  shall  be  calculated  using  the 
following  equation: 

ET0C  =  K2ZCiMjQ, 
j=« 

where. 

GToc=Emission  rate  of  TOC  in  the  sample, 
kg/hr. 

K2=Constant.  2.404x10-*  (1/ppm)  (g-mole/ 
scm)  (kg/g)  (min/hr),  where  standard 
temperature  for  (g-mole/scm)  is  20 
Cj=Concentration  on  a  dry  basis  of  ccHnpound 
j  in  ppm  as  measured  by  Method  18  as 
indicated  in  §  60.704(d)(2). 

Mj=Molecular  weight  of  sample  f,  g/g-mole. 
Qi=Vent  stream  flow  rate  (dscm/min)  at  a 
temperature  of  20  °C. 

(6)  The  total  vent  stream 
concentration  (by  volume)  of 
compounds  containing  halogens  (ppmv, 
by  compound)  shall  be  summed  from 
the  individual  concentrations  of 
compounds  containing  halogens  which 
were  measured  by  Meffiod  18. 

(e)  For  purposes  of  complying  with 
§  60.700(c)(2)  and  §  60.702(c),  the  owner 
or  operator  of  a  facility  aflected  by  this 
subpait  shall  calculate  (he  TRE  index 
value  of  the  vent  stream  using  the 
equation  for  incineration  in  paragraph 
(e)(1)  of  this  section  for  halogenated 
vent  streams.  The  owner  or  operator  of 
an  affected  facility  with  a 
nonhalogenated  vent  stream  shall 
determine  the  TRE  index  value  by 
calculating  values  using  both  the 
incinerator  equation  in  (e)(1)  of  this 
section  and  the  flare  equation  in  (e)(2) 
of  this  section  and  selecting  the  lower 
of  the  two  values. 

(1)  The  equation  for  calculating  the 
TRE  index  value  of  a  vent  stream 
controlled  by  an  incinerator  is  as 
follows; 


I*  b(Q.)0.88  +  c(Q. )  +  d(Q.XHT ) + e(Q.  +  f(Y.)'”l 

t^TOC  ^  * 

1 

1 
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(i)  Where  for  a  vent  stream  flow  rate 
(scm/min)  at  a  standard  temperature  of 
20  **C  that  is  greater  than  or  equal  to  14.2 
scm/min: 

TRE=TRE  index  value. 

Q,sVent  stream  flow  rate  (scm/min)  at  a 
standard  temperature  of  20  ”C. 


H-r^Vent  stream  net  heating  value  (MJ/scm), 
where  the  net  enthalpy  per  mole  of  vent 
stream  is  based  on  combustion  at  25  *C 
and  760  mm  Hg,  but  the  standard 
temperature  for  determining  the  volume 
corresponding  to  one  mole  is  20  as  in 
the  definition  of  Q,. 


Y(=Q|  for  all  vent  stream  categories  listed  in 
Table  1  except  for  Category  B  vent 
streams  where  Y,=(Q,)(Ht)/3.6. 
ETOcsHourly  emissions  of  TOC  reported  in 
kg/hr. 

a,  b,  c,  d,  e,  and  f  are  coefficients.  The 
set  of  coefficients  that  apply  to  a  vent 
stream  can  be  obtained  hum  Table  1. 


Table  1.— Total  Resource  Effectiveness  Coefficients  for  Vent  Streams  Controlled  by  an  Incinerator 
Subject  to  the  New  Source  Performance  Standards  for  Reactor  Processes 


a 

b 

c 

CL 

e 

design  category  At.  FOR  HALOGENATED  PROCESS  VENT  STREAMS.  IF  OsNET  HEATING  VALUE  (MJ/scm)s3.5:  CK=Vent  Stmam 

Flow  Plate  (scm/min) 


14.2^,518.8 . 

19.18370 

0.27580 

0.75762 

-0.13064 

0 

0.01025 

18.8<Q,5699  . 

20.00563 

0.27580 

■  0.30387 

-0.13064 

0 

0.01025 

699<Q,51.400  . 

39.87022 

0.29973 

0.30387 

-0.13064 

0 

0.01449 

1.400<Q,52.100  . 

59.73481 

0.31467 

0.30387 

-0.13064 

0 

0.01775 

2.100<Q,52.800  . 

79.59941 

0.32572 

0.30387 

-0.13064 

0 

0.02049 

2.800<Q,53.500  . 

99.46400 

0.33456 

0.30387 

-0.13064 

0 

0.02291 

DESIGN  CATEGORY  A2.  FOR  HALOGENATED  PROCESS  VENT  STREAMS.  IF  NET  HEATING  VALUE  (MJ/scm)>3.5:  Q^Vent  Stream  Flow 

Plate  (scm/mn) 


14.2<Q,518.8  . 

18.84466 

0.26742 

-0.20044 

0 

0 

0.01025 

18.8<Q,5699  . 

19.66658 

0.26742 

-0.25332 

0 

0 

0.01025 

699<Q,51,400  . 

39.19213 

0.29062 

-0.25332 

0 

0 

0.01449 

1,400<Q,52,100  . 

58.71768 

0.30511 

-0.25332 

0 

0 

0.01775 

2,100<Q,52,800  . 

78.24323 

0.31582 

-0  25332 

0 

0 

0.02049 

2.800<Q.53.500  . 

97.76879 

0.32439 

-0.25332 

0 

0 

0.02291 

DESIGN  CATEGORY  B.  FOR  NONHALOGENATED  PROCESS  VENT  STREAMS.  IF  OsNET  HEATING  VALUE  (MJ/scm)s0.48:  O^Vent  Stream 

Flow  Rate  (scm/tnin) 


14.250,51.340  . . . 

8.54245 

0.10555 

0.09030 

-0.17109 

^■1 

0.01025 

1.340<Q,52.690  . . . 

16.94386 

0.11470 

0.09030 

-0.17109 

0.01449 

2,690<Q,54.040  . 

25.34528 

0.12042 

0.09030 

-0.17109 

0.01775 

DESIGN  CATEGORY  C.  FOR  NONHALOGENATED  PROCESS  VENT  STREAMS.  IF  0.48<NET  HEATING  VALUE  (MJ/scm):Sl  .9:  Q,=Vent 

Stream  Flow  Rate  (scm/min) 


14.250,51,340 . 

9.25233 

0.06105 

0.31937 

-0.16181 

^■1 

0.01025 

1,340<Q,52,690  . 

18.36363 

0.06635 

0.31937 

-0.16181 

0.01449 

2.690<Q,54,040  . 

27.47492 

0.06965 

0.31937 

-0.16181 

0.01775 

DESIGN  CATEGORY  D.  FOR  NONHALOGENATED  PROCESS  VENT  STREAMS.  IF  1.9<NET  HEATING  VALUE  (MJ/scm)S3.6:  Q^Vent 

Stream  Flow  Rate  (scrtVmirl) 


14.250,51,180 . 

6.67868 

0.06943 

0.02582 

0 

0 

0.01025 

1,180<0,52,370  . 

13.21633 

0.07546 

0.02582 

0 

0 

0.01449 

2,370<O,53,550  . 

19.75398 

0.07922 

0.02582 

0 

0 

0.01755 

DESIGN  CATEGORY  E.  FOR  NONHALOGENATED  PROCESS  VENT  STREAMS.  IF  NET  HEATING  VALUE  (MJ/scm)>3.6:  Y^Dilutlon  Flow 

Rate  (scmAnin)=(a)  (Ht)«.6 


14.25Y,51,180  . 

6.67868 

■■n 

-0.00707 

0.02220 

0.01025 

1.180<Y,52,370  . 

13.21633 

-0.00707 

0.02412 

0.01449 

2,370<Y,53,550  . 

19.75398 

-0.00707 

0.02533 

0.01755 
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(ii)  For  a  vent  stream  flow  rate  (scm/ 
min)  at  a  standard  temperatiire  of  20  °C 
that  is  less  than  14.2  scm/min: 

TRE=TRE  index  value. 

Q,k14.2  scm/min. 

Hr-(PU)W)(HVAL1/14.2 


where  the  following  inputs  are  used: 

FLOWsVent  stream  flow  rate  (scm/min),  at  a 
standard  temperature  of  20  X. 

HVALsVent  stream  net  heating  value  (M)/ 
scm),  where  the  net  enthalpy  per  mole  of 
vent  stream  is  based  on  combustion  at  25 
°C  and  760  mm  Hg,  but  the  standard 
temperature  for  determining  the  volume 
corresponding  to  one  mole  is  20  as  in 
definition  of  Ch- 


Ytsl4.2  scm/min  for  all  vent  streams  except 
for  Category  E  vent  streams,  where 
Y,=(14.2)(Ht)/3.6. 

ETt»c=Hourly  emissions  of  TOC  reported  in 
kg/hr. 

a,  b,  c,  d.  e,  and  f  are  coefflcients.  The 
set  of  coefficients  that  apply  to  a  vent 
stream  can  be  obtained  from  Table  1, 

(2)  The  equation  for  calculating  the 
TRE  index  value  of  a  vent  stream 
controlled  by  a  flare  is  as  follows: 


TRE  =  ^(a(Q.)+b(Q.)“+c(Q,XHT)+d(ETOc)+el 

timr  *■  * 


where: 

TRBsTRE  index  value. 

Eroc^Hourly  emission  rate  of  TOC  reported 
in  kg/hr. 


Q,sVent  stream  flow  rate  (scm/min)  at  a 
standard  temperature  of  20 
HrsVent  stream  net  heating  value  (M)/scm) 
where  the  net  enthalpy  per  mole  of 
offgas  is  based  on  combustion  at  25  °C 
and  760  mm  Hg,  but  the  standard 
temperature  for  determining  the  volume 
corresponding  to  one  mole  is  20  "C  as  in 
the  definition  of  C^. 


a,  b,  c,  d,  and  e  are  coefflcients.  The  set 
of  coefficients  that  apply  to  a  vent 
stream  can  be  obtained  from  Table  2. 


Table  2.--Total  Resource  Effectiveness  Coefficients  for  Vent  Streams  Controlled  by  a  Flare 
Subject  to  the  New  Source  Performance  Standards  for  Reactor  Processes 


a 

b 

c 

d 

e 

Hrcll  9  M.lMrm  . . . 

2.25 

0.288 

-0.193 

-0.0051 

2.08 

H,^t11.2MJ/scm . 

0.309 

0.0619 

-0.0043 

-0.0034 

2.08 

(f)  Each  owner  or  operator  of  an 
affected  facility  seeking  to  comply  with 
§  60.700(c)(2)  or  §  60.702(c)  shall 
recalculate  the  TRE  index  value  for  that 
affected  facility  whenever  process 
changes  are  made.  Examples  of  process 
changes  include  changes  in  production 
capacity,  feedstock  type,  or  catalyst 
type,  or  whenever  there  is  replacement, 
removal,  or  addition  of  recovery 
equipment.  The  TRE  index  value  shall 
be  recalculated  based  on  test  data,  or  on 
best  engineering  estimates  of  the  effects 
of  the  change  on  the  recovery  system. 

(1)  Where  the  recalculated  TRE  index 
value  is  less  than  or  equal  to  1.0,  the 
owner  or  operator  shall  notify  the 
Administrator  within  1  week  of  the 
recalculation  and  shall  conduct  a 
pmiormance  test  according  to  the 
methods  and  procedures  required  by 

§  60.704  in  order  to  determine 
compliance  with  §  60.702(a). 
Performance  tests  must  be  conducted  as . 
soon  as  possible  after  the  process 
change  but  no  later  than  180  days  horn 
the  time  of  the  process  change. 

(2)  Where  the  recalculated  TRE  index 
value  is  less  than  or  equal  to  8.0  but 
greater  than  1.0,  the  owner  or  operator 
shall  conduct  a  performance  test  in 
accordance  with  §  60.8  and  §  60.704  and 


shall  comply  with  §60.703,  §60.704 
and  §  60.705.  Performance  tests  must  be 
conducted  as  soon  as  possible  after  the 
process  change  but  no  later  than  180 
days  from  the  time  of  the  process 
change. 

(g)  Any  owner  or  operator  subject  to 
the  provisions  of  this  subpart  seeking  to 
demonstrate  compliance  with 

§  60.700(c)(4)  shall  use  Method  2,  2A, 
2C,  or  2D  of  appendix  A  to  40  CFR  part 
60,  as  appropriate,  for  determination  of 
volumetric  flow  rate. 

(h)  Each  owner  or  operator  seeking  to 
demonstrate  that  a  reactor  process  vent 
stream  has  a  T(X3  concentration  for 
compliance  with  the  low  concentration 
exemption  in  §  60.700(c)(8)  shall 
conduct  an  initial  test  to  measure  T(XI 
concentration. 

(1)  The  sampling  site  shall  be  selected 
as  specified  in  paragraph  (d)(l)(i)  of  this 
section. 

(2)  Method  18  or  Method  25 A  of  part 
60.  appendix  A  shall  be  used  to  measure 
concentration. 

(3)  Where  Method  18  is  used  to 
qualify  for  the  low  concentration 
exclusion  in  §  60.700(c)(8),  the 
procedures  in  §  60.704(b)(4)  (i)  and  (vii) 
shall  be  used  to  measure  T(DC 
concentration,  and  the  procedures  of 


§  60.704(b)(3)  shall  be  used  to  correct 
the  TOC  concentration  to  3  percent 
oxygen.  To  qualify  for  the  exclusion,  the 
results  mu.st  demonstrate  that  the 
concentration  of  TCXI.  corrected  to  3 
percent  oxygen,  is  below  300  ppm  by 
volume. 

(4)  Where  Method  25A  is  used,  the 
following  procedures  shall  be  used  to 
calculate  ppm  by  volume  TOC 
concentration,  corrected  to  3  percent 
oxygen: 

(i)  Method  25A  shall  be  used  only  if 
a  single  organic  compound  is  greater 
than  50  percent  of  total  TOC,  by 
volume,  in  the  reactor  process  vent 
stream.  This  compound  shall  be  the 
principal  organic  compound. 

(ii)  The  principal  organic  compound 
may  be  determined  by  either  process 
knowledge  or  test  data  collected  using 
an  appropriate  EPA  Reference  Method. 
Examples  of  information  that  could 
constitute  process  knowledge  include 
calculations  based  on  material  balances, 
process  stoichiometry,  or  previous  test 
results  provided  the  results  are  still 
relevant  to  the  current  reactor  process 
vent  stream  conditions. 

(iii)  The  principal  organic  compound 
shall  be  used  as  the  calibration  gas  for 
Method  25A. 
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(iv)  The  span  value  for  Method  25A 
shall  be  300  ppmv. 

(v)  Use  of  Method  25  A  is  acceptable 
if  the  response  from  the  high-level 
calibration  gas  is  at  least  20  times  the 
standard  deviation  of  the  response  from 
the  zero  calibration  gas  when  the 
instrument  is  zeroed  on  the  most 
sensitive  scale. 

(vi)  The  owner  or  operator  shall 
demonstrate  that  the  concentration  of 
TCXI  including  methane  and  ethane 
measiued  by  Method  25A.  corrected  to ' 

3  percent  oxygen,  is  below  150  ppm  by 
volume  to  qualify  for  the  low 
concentration  exclusion  in 

§  60.700(c)(8). 

(vii)  The  concentration  of  TOC  shall 
be  corrected  to  3  percent  oxygen  using 
the  procedures  and  equation  in 
paragraph  (b)(3)  of  this  section. 

§  60.705  Reporting  and  recordkeeping 
requiromenta. 

(a)  Each  owner  or  operator  sub)ect  to 
§  60.702  shall  notify  the  Administrator 
of  the  specific  provisions  of  §  60.702 
(§  60.702  (a),  (b),  or  (c))  with  which  the 
owner  or  operator  has  elected  to 
comply.  Notification  shall  be  submitted 
with  the  notification  of  initial  start-up 
required  by  §  60.7(a)(3).  If  an  owner  or 
operator  elects  at  a  later  date  to  use  an 
alternative  provision  of  §  60.702  with 
which  he  or  she  will  comply,  then  the 
Administrator  shall  be  notified  by  the 
owner  or  operator  90  days  before 
implementing  a  change  and,  upon 
implementing  the  change,  a 
performance  test  shall  be  performed  as 
specified  by  §60.704  no  later  than  180 
days  fiom  initial  start-up. 

(b)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
an  up-to-date,  readily  accessible  record 
of  the  following  data  measured  during 
each  performance  test,  and  also  include 
the  following  data  in  the  report  of  the 
initial  performance  test  required  under 
§  60.8.  Where  a  boiler  or  process  heater 
with  a  design  heat  input  capacity  of  44 
MW  (150  million  Btii/hour)  or  greater  is 
used  or  where  the  reactor  process  vent 
stream  is  introduced  as  the  primary  fuel 
to  any  size  boiler  or  process  heater  to 
comply  with  §  60.702(a),  a  report 
containing  performance  test  data  need 
not  be  submitted,  but  a  repmt 
containing  the  information  in 
§60.705(b)(2)(i)  is  required.  The  same 
data  specified  in  this  section  shall  be 
submitted  in  the  reports  of  all 
subsequently  required  performance  tests 
where  either  the  emission  control 
efficiency  of  a  combustion  device,  outlet 
concentration  of  TOC.  or  the  TRE  index 
value  of  a  vent  stream  from  a  recovery 
system  is  determined. 


(1)  Where  an  owner  or  operator 
subject  to  the  provisions  of  this  subpart 
seeks  to  demonstrate  compliance  with 
§  60.702(a)  through  use  of  either  a 
thermal  or  catalytic  incinerator. 

(1)  The  average  firebox  temperature  of 
the  incinerator  (or  the  average 
temperature  upstream  and  downstream 
of  the  catalyst  bed  for  a  catalytic 
incinerator),  measured  at  least  every  15 
minutes  and  averaged  over  the  same 
time  period  of  the  performance  testing, 
and 

(ii)  The  percent  reduction  of  TOC 
determined  as  specified  in  §  60.704(b) 
achieved  by  the  incinerator,  or  the 
concentration  of  TOC  (ppmv,  by 
compound)  determined  as  specified  in 
§  60.704(b)  at  the  outlet  of  the  control 
device  on  a  dry  basis  corrected  to  3 
percent  oxygen. 

(2)  Where  an  owner  or  operator 
subject  to  the  provisions  of  this  subpart 
seeks  to  demonstrate  compliance  %vith 
§  60.702(a)  through  use  of  a  boiler  or 
process  heater: 

(i)  A  description  of  the  location  at 
which  the  vent  stream  is  introduced 
into  the  boiler  or  process  heater,  and 

(ii)  The  average  combustion 
temperature  of  the  boiler  or  process 
heater  with  a  design  heat  input  capacity 
of  less  than  44  MW  (150  million  Btu/hr) 
measured  at  least  every  15  minutes  and 
averaged  over  the  same  time  period  of 

(3^  Where  an  owner  or  operator 
subject  to  the  provisions  of  this  subpart 
seeks  to  demonstrate  compliance  with 
§  60.702(b)  through  use  of  a  smokeless 
flare,  flare  design  (i.e.,  steam-assisted, 
air-assisted  or  nonassisted),  all  visible 
emission  readings,  heat  content 
determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
performance  test,  continuous  records  of 
the  flare  pilot  flame  monitCH’ing,  and 
records  of  all  periods  of  operations 
during  which  the  pilot  flame  is  absent. 

(4)  Where  an  owner  or  operator 
subject  to  the  provisions  of  this  subpart 
seeks  to  demonstrate  compliance  with 
§  60.702(c): 

(i)  Where  an  absorber  is  the  final 
recovery  device  in  the  recovery  system, 
the  exit  specific  gravity  (or  alternative 
parameter  which  is  a  measure  of  the 
degree  of  absorbing  liquid  saturation,  if 
approved  by  the  Administrator),  and 
average  exit  temperature,  of  the 
absorbing  liquid  measured  at  least  every 
15  minutes  and  averaged  over  the  same 
time  period  of  the  performance  testing 
(both  measured  while  the  vent  stream  is 
normally  routed  and  ccmstituted);  or 

(ii)  where  a  condenser  is  the  ffoal 
recovery  device  in  the  recovery  system, 
the  average  exit  (product  side) 


temperature  measured  at  least  every  IS 
minutes  and  averaged  over  the  same 
time  period  of  the  performance  testing 
while  the  vent  stream  is  routed  and 
constituted  normally;  or 

(iii)  Where  a  carbon  adsorber  is  the 
final  recovery  device  in  the  recovery 
system,  the  total  steam  mass  flow 
measured  at  least  every  15  minutes  and 
averaged  over  the  same  time  period  of 
the  pwformance  test  (full  carbon  bed 
cycle),  temperature  of  the  carbon  bed 
after  regeneration  (and  within  15 
minutes  of  completion  of  any  cooling 
cycle(s)l,  and  duration  of  the  carbon  bed 
steaming  cycle  (all  measured  while  the 
vent  stream  is  routed  and  constituted 
normally);  or 

(iv)  As  an  alternative  to  §  60.705(b)(4) 
(i),  (ii)  or  (iii),  the  concentration  level  ot 
reading  indicated  by  the  organics 
monitoring  device  at  the  outlet  of  the 
absorber,  condenser,  or  carbon  adsorber, 
measured  at  least  every  15  minutes  and 
averaged  over  the  same  time  period  of 
the  performance  testing  while  the  vent 
stream  is  normally  routed  and 
constituted. 

(v)  All  measurements  and  calculations 
performed  to  determine  the  TRE  index 
value  of  the  vent  stream. 

(c)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
up-to-date,  readily  accessible 
continuous  record  of  the  equipment 
operating  parameters  specified  to  be 
monitored  imder  §  60.703  (a)  and  (c)  as 
well  as  up-to-date,  readily  accessible 
records  of  pwiods  of  operation  during 
which  the  parameter  boundaries 
established  during  the  most  recent 
performance  test  are  exceeded.  The 
Administrator  may  at  any  time  require 
a  report  of  these  data.  Where  a 
combustion  device  is  used  to  comply 
with  §  60.702(a),  periods  of  operation 
during  which  the  parameter  boundaries 
established  during  the  most  recent 
performance  tests  are  exceeded  are 
defined  as  follows: 

(1)  For  thermal  incinerators,  all  3- 
hour  periods  of  operation  during  which 
the  average  combustion  temperature 
was  more  than  28  °C  (50  °F)  below  the 
average  combustion  temperature  during 
the  most  recent  performance  test  at 
which  compliance  with  §  60.702(a)  was 
determined. 

(2)  For  catalytic  incinerators,  all  3- 
hour  periods  of  operation  during  which 
the  average  temperature  of  the  vent 
stream  immediately  before  the  catalyst 
bed  is  more  than  28  °C  (50  °F)  below  the 
average  temperature  of  the  vent  stream 
during  the  most  recent  performance  test 
at  which  compliance  with  §  60.702(a) 
was  determined.  The  ownw  or  operator 
also  shall  record  all  3-hour  periods  of 
operation  during  which  the  average 
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temperature  diflerence  across  the 
catalyst  bed  is  less  than  80  percent  of 
the  average  temperature  difference  of 
the  bed  during  the  most  recent 
performance  test  at  which  compliance 
with  §  60.702(a)  was  determined. 

(3)  All  3*hour  periods  of  operation 
during  which  the  average  combustion 
temperature  was  more  &an  28  °C  (50  **F) 
below  the  average  combustion 
temperature  during  the  most  recent 
performance  test  at  which  compliance 
with  §  60.702(a)  was  determined  for 
boilers  or  process  heaters  with  a  design 
heat  input  capacity  of  less  than  44  MW 
(150  million  Btu/ln)  where  the  vent 
stream  is  introduced  with  the 
combustion  air  or  as  a  secondary  fuel. 

(4)  For  boilers  or  process  heaters, 
whenever  there  is  a  change  in  the 
location  at  which  the  vent  stream  is 
introduced  into  the  flame  zone  as 
required  under  §  60.702(a). 

(d)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
records  of  the  followinjg: 

(1)  Up-to-date,  readily  accessible 
continuous  records  of  the  flow 
indication  specified  under 
§60.703(a)(2)(i).  §60.703(b)(2)(i)  and 
§  60.703(c)(l)(i),  as  well  as  up-to-date, 
readily  accessible  records  of  all  periods 
and  the  duration  when  the  vent  stream 
is  diverted  fi^m  the  control  device. 

(2)  Where  a  seal  mechanism  is  used 
to  comply  with  §  60.703(a)(2)(ii), 
§60.703(b)(2)(ii).  and  §  60.703(c)(l)(ii),  a 
record  of  continuous  flow  is  not 
required.  In  such  cases,  the  owner  or 
operator  shall  keep  up-to-date,  readily 
accessible  records  of  all  monthly  visual 
inspections  of  the  seals  as  well  as 
readily  accessible  records  of  all  periods 
and  the  duration  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  the  serial 
number  of  the  broken  car-seal  has 
changed,  or  when  the  key  for  a  lock- 
and-key  type  configuration  has  been 
checked  out. 

(e)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
up-to-date,  readily  accessible 
continuous  records  of  the  flare  pilot 
flame  monitoring  specified  under 

§  60.703(b),  as  well  as  up-to-date, 
readily  accessible  records  of  all  periods 
of  operations  in  which  the  pilot  flame 
is  absent. 

(f)  Eadi  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
up-to-date,  readily  accessible 
continuous  records  of  the  equipment 
operating  parameters  specified  to  be 
monitored  under  §  60.703(d),  as  well  as 
up-to-date,  readily  accessible  records  of 
periods  of  operation  during  which  the 
parameter  boundaries  established 
during  the  most  recent  performance  test 


are  exceeded.  The  Administrator  may  at 
any  time  require  a  report  of  these  data. 
Where  an  owner  or  operator  seeks  to 
comply  with  §  60.702(c),  periods  of 
operation  during  which  the  parameter 
boundaries  established  during  the  most 
recent  performance  tests  are  exceeded 
are  defined  as  follows: 

(1)  Where  an  absorber  is  the  final 
recovery  device  in  a  recovery  system, 
and  where  an  organic  compound 
monitoring  device  is  not  used: 

(1)  All  3%our  periods  of  operation 
during  which  the  average  absorbing 
liquid  temperature  was  more  than  11  °C 
(20  ®F)  above  the  average  absorbing 
liquid  temperature  during  the  most 
recent  performance  test,  or 

(ii)  All  3-hour  periods  of  operation 
during  which  the  average  absorbing 
liquid  specific  gravity  was  more  than 
0.1  unit  above,  or  more  than  0.1  unit 
below,  the  average  absorbing  liquid 
specific  gravity  during  the  most  recent 
performance  test  (unless  monitoring  of 
an  alternative  parameter,  which  is  a 
measure  of  the  degree  of  absorbing 
liquid  saturation,  is  approved  by  the 
Administrator,  in  which  case  he  will 
define  appropriate  parameter 
boundaries  and  periods  of  operation 
during  which  they  are  exceeded). 

(2)  Where  a  condenser  is  the  final 
recovery  device  in  a  system,  and  where 
an  organic  compound  monitoring  device 
is  not  used,  all  3-hour  periods  of 
operation  during  which  the  average  exit 
(product  side)  condenser  operating 
temperature  was  more  than  6  ®C  (11  "F) 
above  the  average  exit  (product  side) 
operating  temperature  during  the  most 
recent  performance  test. 

(3)  Where  a  carbon  adsorber  is  the 
final  recovery  device  in  a  system,  and 
where  an  organic  compound  monitoring 
device  is  not  used: 

(i)  All  carbon  bed  regeneration  cycles 
during  which  the  total  mass  steam  flow 
was  more  than  10  percent  below  the 
total  mass  steam  flow  during  the  most 
recent  performance  test,  or 

(ii)  All  carbon  bed  regeneration  cycles 
during  which  the  temperature  of  the 
carbon  bed  after  regeneration  (and  after 
completion  of  any  cooling  cycle(s))  was 
more  than  10  percent  or  5  ®C  greater, 
whichever  is  less  stringent,  than  the 
carbon  bed  temperature  (in  degrees 
Celsius)  during  the  most  recent 
performance  test. 

(4)  Where  an  absorber,  condenser,  or 
carbon  adsorber  is  the  final  recovery 
device  in  the  recovery  system  and 
where  an  organic  compound  monitoring 
device  is  used,  all  3-hour  periods  of 
operation  during  which  the  average 
organic  compound  concentration  level 
or  reading  of  organic  compounds  in  the 
exhaust  gases  is  more  than  20  percent 


greater  than  the  exhaust  gas  organic 
compound  concentration  level  or 
reading  measured  by  the  monitoring 
device  during  the  most  recent 
performance  test. 

(g)  Each  owner  or  operator  of  an 
affected  facility  subject  to  the  provisions 
of  this  subpart  and  seeking  to 
demonstrate  compliance  with 

§  60.702(c)  shall  keep  up-to-date,  readily 
accessible  records  of: 

(1)  Any  changes  in  production 
capacity,  feedstock  type,  or  catalyst 
type,  or  of  any  replacement,  removal  or 
addition  of  recovery  equipment  or 
reactors: 

(2)  Any  recalculation  of  the  TRE 
index  value  performed  pursuant  to 
§  60.704(f):  and 

(3)  The  results  of  any  performance  test 
performed  pursuant  to  the  methods  and 
procedures  required  by  §  60.704(d). 

(h)  Each  owner  or  operator  of  an 
affected  facility  that  seeks  to  comply 
with  the  requirements  of  this  subpart  by 
complying  with  the  flow  rate  cutoff  in 

§  60.700(c)(4)  shall  keep  up-to-date, 
readily  accessible  records  to  indicate 
that  the  vent  stream  flow  rate  is  less 
than  0.011  scm/min  and  of  any  change 
in  equipment  or  process  operation  that 
increases  the  operating  vent  stream  flow 
rate,  including  a  measurement  of  the 
new  vent  stream  flow  rate. 

(i)  Each  owner  or  operator  of  an 
affected  facility  that  seeks  to  comply 
with  the  requirements  of  this  subpart  by 
complying  with  the  design  production 
capacity  provision  in  §  60.700(c)(3)  shall 
keep  up-to-date,  readily  accessible 
records  of  any  change  in  equipment  or 
process  operation  that  increases  the 
design  production  capacity  of  the 
process  unit  in  which  the  affected 
facility  is  located. 

(j)  Each  owner  or  operator  of  an 
affected  facility  that  seeks  to  comply 
with  the  requirements  of  this  subpart  by 
complying  with  the  low  concentration 
exemption  in  §  60.700(c)(8)  shall  keep 
up-to-date,  readily  accessible  records  of 
any  change  in  equipment  or  process 
operation  that  increases  the 
concentration  of  the  vent  stream  of  the 
affected  facility. 

(k)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  is  exempt 
from  the  quarterly  reporting 
requirements  contained  in  §  60.7(c)  of 
the  General  Provisions. 

(l)  Each  owner  or  operator  that  seeks 
to  comply  with  the  requirements  of  this 
subpart  by  complying  with  the 
requirements  of  §  60.700  (c)(2),  (c)(3),  or 
(c)(4)  or  §  60.702  shall  submit  to  the 
Administrator  semiannual  reports  of  the 
following  recorded  information.  The 
initial  report  shall  be  submitted  within 
6  months  after  the  initial  start-up  date. 
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..  (1)  Exceedances  of  monitored 
parameters  recorded  under  §  60.705  (c) 
and  (g). 

(2)  All  periods  and  duration  recorded 
under  §  60.705(d)  when  the  vent  stream 
is  diverted  from  the  control  device  to 
the  atmosphere. 

(3)  All  periods  recorded  under 

§  60.705(f)  in  which  the  pilot  flame  of 
the  flare  was  absent. 

(4)  Any  change  in  equipment  or 
process  operation  that  increases  the 
operating  vent  stream  flow  rata  above 
the  low  flow  exemption  level  in 

§  60.700(c)(4).  including  a  measurement 
of  the  new  vent  stream  flow  rate,  as 
recorded  under  §  60.705(i).  These  must 
be  reported  as  soon  as  possible  after  the 
change  and  no  later  than  180  days  after 
the  change.  A  performance  test  must  be 
completed  within  the  same  time  period 
to  verify  the  recalculated  flow  value  and 
to  obtain  the  vent  stream  characteristics 
of  heating  value  and  Etcx:.  The 
performance  test  is  subject  to  the 
requirements  of  §  60.8  of  the  General 
Provisions.  Unless  the  facility  qualifies 
for  an  exemption  under  any  of  the 
exemption  provisions  listed  in 
§  60.700(c),  except  for  the  total  resource 
effectiveness  index  greater  than  8.0 
exemption  in  §  60.700(c)(2).  the  facility 
must  begin  compliance  with  the 
reouirements  set  forth  in  §  60.702. 

(5)  Any  change  in  equipment  or 
process  operation,  as  recorded  under 
§  60.705(i),  that  increases  the  design 
production  capacity  above  the  low 
capacity  exemption  level  in 

§  60.700(c)(3)  and  the  new  capacity 
resulting  ftom  the  change  for  the  reactor 
process  unit  containing  the  aflected 
facility.  These  must  be  reported  as  soon 
as  possible  after  the  change  and  no  later 
than  180  days  after  the  change.  A 
performance  test  must  be  completed 
within  the  same  time  period  to  obtain 
the  vent  stream  flow  rate,  heating  value, 
and  Etoc-  The  performance  test  is 
subject  to  the  requirements  of  §  60.8  of 
the  General  Provisions.  Unless  the 
facility  qualifies  for  an  exemption  under 
any  of  the  exemption  provisions  listed 
in  §  60.700(c),  the  facility  must  begin 
compliance  with  the  requirements  set 
forth  in  §  60.702. 

(6)  Any  recalculation  of  the  TRE 
index  value,  as  recorded  under 

§  60.705(g). 

(7)  All  periods  recorded  under 
§  60.70S(d)  in  which  the  seal 
mechanism  is  broken  or  the  by-pass  line 
valve  position  has  dianged.  A  record  of 
the  serial  number  of  the  car-seal  or  a 
record  to  show  that  the  key  to  unlock 
the  bypass  line  valve  was  checked  out 
must  be  maintained  to  demonstrate  the 
period,  the  duration,  and  fiequency  in 
which  the  bypass  line  was  operated. 


(8)  Any  change  in  equipment  or 
process  operation  that  increases  the  vent 
stream  concentration  above  the  low 
concentration  exemption  level  in 
§  60.700(c)(8).  including  a  measurement 
of  the  new  vent  stream  concentration,  as 
recorded  under  §60.705(j).  These  must 
be  reported  as  soon  as  possible  after  the 
change  and  no  later  than  180  days  after 
the  change.  If  the  vent  stream 
concentration  is  above  300  ppmv  as 
measured  using  Method  18  or  above  150 
ppmv  as  measured  using  Method  25 A. 
a  performance  test  must  be  completed 
within  the  same  time  period  to  obtain 
the  vent  stream  flow  rate,  heating  value, 
and  Emc-  The  performance  test  is 
subject  to  the  requirements  of  §  60.8  of 
the  General  Provisions.  Unless  the 
facility  qualifies  for  an  exemption  under 
any  of  the  exemption  provisions  listed 
in  §  60.700(c).  except  for  the  TRE  index 
greater  than  8.0  exemption  in 
§  60.700(c)(2).  the  facility  must  begin 
compliance  with  the  requirements  set 
forth  in  §  60.702. 

(m)  The  requirements  of  §  60.705(1) 
remain  in  force  until  and  unless  EPA.  in 
delegating  enforcement  authority  to  a 
State  under  section  111(c)  of  the  Act. 
approves  reporting  requirements  or  an 
alternative  means  of  compliance 
surveillance  adopted  by  such  State.  In 
that  event,  affected  sources  within  the 
State  will  be  relieved  of  the  obligation 
to  comply  with  §  60.705(1),  provided 
that  they  comply  with  the  requirements 
established  by  the  State. 

(n)  Each  owner  or  operator  that  seeks 
to  demonstrate  compliance  with 

§  60.700(c)(3)  must  submit  to  the 
Administrator  an  initial  report  detailing 
the  design  production  capacity  of  the 
process  unit. 

(o)  Each  owner  or  operator  that  seeks 
to  demonstrate  compliance  with 

§  60.700(c)(4)  must  submit  to  the 
Administrator  an  initial  report 
including  a  flow  rate  measurement 
using  the  test  methods  specified  in 
§60,704. 

(p)  Each  owner  or  operator  that  seeks 
to  demonstrote  compliance  with 

§  60.700(c)(8)  must  submit  to  the 
Administrator  an  initial  report 
including  a  concentration  measurement 
using  the  test  method  specified  in 
§  60.704. 

(q)  The  Administrator  will  specify 
appropriate  reporting  and  recordkeeping 
requirements  where  the  owner  or 
operator  of  an  affected  facility  complies 
with  the  standards  specified  under 

§  60.702  other  than  as  provided  under 
§  60.703  (a),  (b),  (c).  and  (d). 

(r)  Each  owner  or  operator  whose 
reactor  process  vent  stream  is  routed  to 
a  distillation  unit  subject  to  subpart 
NNN  and  who  seeks  to  demonstrate 


compliance  with  §  60.700(c)(S)  shall 
submit  to  the  Administrator  a  process 
design  description  as  part  of  the  initial 
report.  This  process  design  description 
must  be  retained  for  the  life  of  the 
process.  No  other  records  or  reports 
would  be  required  unless  process 
changes  are  made. 

(s)  uch  owner  or  operator  who  seeks 
to  demonstrate  compliance  with 

§  60.702  (a)  or  (b)  using  a  control  device 
must  maintain  on  file  a  schematic 
diagram  of  the  affected  vent  streams, 
collection  system(s),  fuel  systems, 
control  devices,  and  bypass  systems  as 
part  of  the  initial  report.  This  schematic 
diagram  must  be  retained  for  the  life  of 
the  system. 

(t)  Each  owner  or  operator  that  seeks 
to  demonstrate  compliance  with 

§  60.700(c)(2)  must  maintain  a  record  of 
the  initial  test  for  determining  the  total 
resource  effectiveness  index  and  the 
results  of  the  initial  total  resource 
effectiveness  index  calculation. 

§  60.706  Reconstruction. 

(a)  For  purposes  of  this  subpart  "fixed 
capital  cost  of  the  new  components."  as 
used  in  §  60.15,  includes  the  fixed 
capital  cost  of  all  depreciable 
components  which  are  or  will  be 
replaced  pursuant  to  all  continuous 
programs  of  component  replacement 
which  are  commenced  within  any  2- 
year  period  following  June  29, 1990.  For 
purposes  of  this  paragraph, 
“commenced”  means  that  an  owner  or 
operator  has  undertaken  a  continuous 
program  of  component  replacement  or 
that  an  owner  or  operator  has  entered 
into  a  contractual  obligation  to 
undertake  and  complete,  within  a 
reasonable  time,  a  continuous  program 
of  component  replacement. 

§  60.707  Chemicals  affected  by  Subpart 
RRR. 


Chemical 

CAS  No.’ 

Acetaldehyde . 

75-07-0 

Acetic  acid . 

64-10-7 

AV',etic  flnhydririfl  . 

108-24-7 

Acetone  - . 

67-64-1 

Acetone  cyanohydrin . 

75-86-5 

Ac^ylene . . . 

74-66-2 

Acrylic  acid  . - . . 

70-10-7 

Acrylonitrfle  . . . 

107-13-1 

Arlipir  .  . 

124-04-9 

Ariipnrutrila  . 

111-60-3 

Alcohols,  C-1 1  or  lower. 

mixtures. 

Alcohols,  C-1 2  or  Ngher, 

mixtures. 

Alcohols,  C-1 2  or  higher. 

unmixed. 

Allyl  chloride  . . . . 

107-05-1 

Amylene . 

513-35-9 

Amylenes,  mixed. 

Aniline . . . 

62-53-3 

Beruene  . . . 

71-43-2 
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Chemical 

CAS  No.' 

Benzenesulfonic  acid  . 

98-11-3 

Benzenesutfonic  add  Cio.i6' 
alkyl  derivatives,  sodium 
salts . 

1 

68081-81-2  1 

Benzyl  chloride . 

100-44-7  i 

Bisphenol  A . 

80-05-7 

Brometone . 

76-08-4  i 

1,3-Butadiene  . 

106-99-0 

Butadiene  and  butene  frac¬ 
tions. 

n-Butane . 

106-97-8  1 

1,4-Butanedk>l  . 

110-63-4 i 

Butanes,  mixed. 

I-Butene . 

106-98-9 

2-Butene . 

25167-67-3 

Butenes,  mixed. 

n-Butyl  acetate  . 

123-86-4  1 

Butyl  acrylate . 

141-32-2 

fvButyl  alcohol . 

71-36-3 

sec-Butyl  alcohol  . 

78-92-2 

tert-Butyl  alcohol . 

75-65-0 

Butylbenzyl  phthalate  . 

85-86-7 

tert-Butyl  hydroperoxide  . 

75-91-2 

2-ButyrvB-1,4-dlol  . 

110-65-6 

Butyraldehyde . 

123-72-8 

But^  anhydride . 

106-31-0 

Caprolactam  . 

105-60-2 

Carbon  disulfide  . 

75-15-0 

Carbon  tetrachloride . 

56-23-5 

Chloroacetic  acid . 

7g_11_8 

Chlorobenzene  . 

108-90-7 

Chkxodifluoromethane  . 

75-45-6 

Chloroform . 

67-66-3 

p-Chloronitrobenzene . 

100-00-5 

Citric  add . 

77-92-9 

Cumene . 

98-82-8 

Cumene  hydroperoxide . 

80-15-9 

Cyanuric  (^ride . 

108-77-0 

Cyclohexane . 

110-82-7 

Cyclohexane,  oxidized  . 

68512-15-2 

CyctohexarK)! . 

108-93-0 

Cyciohexarx>ne . 

108-94-1 

CyclohexarKxie  oxime . 

100-64-1 

Cydohexene . 

110-83-8 

Cyclopropane  . 

75-19-4 

Oiacetone  alcohol . 

123^2-2 

1,4-Dichlorobutene  . 

110-57-6 

3,4-DichlorD-1 -butene . 

64037-54-3 

Dichtorodifiuoromethane . 

75-71-8 

Dichlorodimethyisilane . 

75-78-5 

Dichlorofluoromethane  . 

75-43-4 

Dietharxjlamine . 

Diethylbenzene . 

25340-17-4 

Dieth^ne  glycol  . 

111-46-6 

Di-isodecyl  ^thalate . 

26761-40-0 

Dimethyl  terephthaiate  . 

120-61-6 

2,4-(and  2,6)-^injtrotoluene  .. 

121-14-2 

Dioctyl  phthalate . 

606-20-2 

117-81-7 

Dodecerre  . 

25378-22-7 

Dodecylbenzerte,  nonlinear. 
Dodecylberuenesulforric  add 

27176-87-0 

Dodecylbenzenesulfortic 
add,  sodium  salt . 

25155-30-0 

Epichlorohydrin . 

106-89-8 

Etharx)!  . . . 

64-17-5 

Etharx)lamlno . 

141-43-6 

Ethyl  acetate . 

141-78-6 

Eth^  acrylate . 

140-88-6 

Ethylbenzene . 

10(M1-4 

Eth^  chloride . 

75-00-3 

Ethylene . 

74-85-1 

Eth/eoe  dIbromIde . 

106-93-4 

Eth^ene  dichloride . 

107-06-2 

Linear  alcohols,  ethoxytated, 
mixed. 

Linear  alcohols,  ethoxytated, 
and  sulfated,  sodium  salt, 
mixed. 


Chemical 

CAS  No.' 

Chemical 

CAS  No.'. 

Ethylene  glycol  . 

107-21-1 

Styrene  . . . 

100-42-5 

Ethylene  glycol  rrxxiobutyl 

Terephthallc  acid . 

100-21-0 

ether . 

'  111-76-2 

Tetraethyl  lead . 

78-00-2 

Ethylene  glycol  monoethyl 

Tetrahydrofuran . 

109-99-9 

ether  acetate . 

111-15-9 

Tetra  (methyl-ethyl)  lead. 

Ethyterre  glycol  monomethyl 

Tetramethyl  lead . 

75-74-1 

109-86-4 

Toluene . 

108-88-3 

Ethylene  oxide . 

75-21-8 

Toluene-2,4-diamine . 

95-80-7 

2-Ethylhexyl  alcohol  . 

104-76-7 

Toluene-2,4-(and,  2,6)- 

(2-Ethylhexyl)  amine . 

104-75-6 

diisocyanate  (80/20  mix- 

6-Elhyl-1 .2,3,4-tetrahydro 

ture) . 

26471-62-5 

9,10antracenedione . 

15547-17-8 

1,1,1-Trichloroethane  . 

71-55-6 

Formaldehyde . 

50-00-0 

1,1,2-Trichloroethane  . 

79-00-5 

Glycerol  . 

56-81-5 

Trichloroethylene . 

79-01-6 

n-Heptane . 

142-82-5 

Trichlorofluoromethane . 

75-69-4 

Heptenes  (mixed). 

1,1,2-Trichloro-1.2,2- 

Hexameth^ene  diamine . 

124-09-4 

trifluoroethane . 

76-13-1 

Hexameth^ene  diamine  adi- 

Triethanolamine . 

102-71-6 

pate . 

3323-53-3 

Triethylene  glycol  . 

112-27-6 

Hexamethytenetetramine . 

100-97-0 

Vinyl  acetate . 

108-05-4 

Hexane  . 

110-54-3 

Vinyl  chloride  . 

75-01-4 

Isobutane . 

75-28-5 

Vinylidene  chloride  . 

75-35-4 

Isobutanol . 

78-83-1 

m-Xylene  . 

108-38-3 

Isobutylene  . 

115-11-7 

o-X^ene  . 

95^7-6 

Isobytyraldehyde  . 

78-84-2 

p-Xylene  . 

106-42-3 

Isopentane . 

78-78-4 

Xylenes  (mixed) . 

1330-20-7 

Isoprene . 

78-79-5 

'  CAS  numbers  refer  to 

the  Chemical 

Isopropanol . 

67-63-0 

Abstracts  Registry  numbers  assigned  to 

Ketene  . 

463-51-4 

spedfic  chemicals,  isomers. 

or  mixtures  of 

chemicals.  Some  isomers  or  mixtures  that  are 
covered  by  the  standards  do  not  have  CAS 
numbers  assigned  to  them.  The  standards 
apply  to  all  of  the  chemicals  listed,  whether 
CAS  numbers  have  been  assigned  or  not. 


Linear  alcohols,  sulfated,  so¬ 
dium  salt,  mixed. 

Linear  alkylberuene  . 

Maleic  anhydride  . 

Mesityl  oxide . 

Methanol . 

Methytamine  . 

ar-Methytberuenediamine  .... 

Methyl  chloride . 

Methylene  chloride  . 

Methyl  ethyl  ketone  . 

Methyl  isobutyl  ketone . 

Methyl  methacrylate  . 

1-Methyl-2-pyrrolidone . 

Methyl  tert-butyl  ether. 

Naphthalene  . 

Nitrobenzene  . 

1-Noner>e . 

Nonyl  alcohol . 

Nonyiphenol . 

Nonylphenol,  ethoxylated . 

Octene . 

Oil-soluble  petroleum 

sulfonate,  calcium  salt. 

Pentaerythritol  . 

3-Pentenenitrile  . . . 

Pentenes,  mixed . 

Perchioroethylerra . 

Pherwl  . 

1-Phenylethyl  hydroperoxide 

Phenylpropane  . 

Phosgene  . 

Phthalic  anhydride . 

Propane  . 

Propkx^ldehyde . 

Propyl  alcohol . 

Propylene  . 

Propylene  glycol . 

Propylene  oxkJe . 

Sorbitol  . 


123-01-3 

108-31-6 

141-78-7 

67-56-1 

74-39-5 

25376-45-8 

74- 87-8 

75- 09-2 
78-98-3 

108-10-1 

80-62-6 

872-50-4 

91-20-3 

98-9S-3 

27215-95-8 

143-08-08 

25154-52-3 

9016-45-9 

25377-83-7 


115-77-5 

4635-87-^ 

109-67-1 

127-18-4 

108-95-2 

3071-32-7 

103-65-1 

75-44-5 

85-44-9 

74- 98-6 
123-38-6 

71-23-8 

115-07-1 

57-55-6 

75- 56-9 
56-70-4 


§60.708  Delegation  of  Authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  111(c)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  §  60.703(e). 

SOCMI  Reactors  NSPS 

Standards  of  Performance  for  New 
Stationary  Sources;  Volatile  Organic 
Compound  (VOC)  Emissions  From  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Reactor  Processes 

Court  or  Statutory  Deadline 

None. 

Summary 

This  new  source  performance 
standard  (NSPS),  being  established 
under  Section  111  of  the  Clean  Air  Act, 
will  require  reduction  of  emissions  of 
volatile  organic  compounds  (VCX^)  from 
new,  modified,  and  reconstructed 
reactor  processes  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI).  The  standard  is 
expected  to  result  in  a  VOC  emission 
reduction  of  about  2,100  megagrams  per 
year  at  an  annualized  cost  to  the 
industry  of  about  $3.7  million  per  year. 
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The  standard  requires  VOC  emissions 
from  reactors  to  be  reduced  by  98 
weight-percent  or  to  an  outlet 
concentration  of  20  parts  per  million  by 
volume.  Product  recovery  for  an  affected 
reactor  could  also  be  increased  to 
reduce  the  amount  of  VOC  in  the  vent 
stream  to  a  level  that  would  result  in  a 
total  resource  effectiveness  (TRE)  level 
>1.0,  which  would  exempt  the  reactor 
from  the  VOC  emission  reduction 
requirements.  The  TRE  is  an  index  to 
approximate  the  cost-effectiveness  of 
controlling  emissions  from  a  reactor 
vent,  and  a  TRE  of  1.0  is  equivalent  to 


a  cost-effectiveness  of  about  $2,500 
(1982  $)  per  megagram  of  VOC. 

Expected  Public  Reaction 

No  adverse  reaction  is  expected. 
Promulgation  of  this  rule  will  be 
consistent  with  the  final  NSPS  for  the 
other  two  types  of  SOCMI  process  vents 
(air  oxidation  and  distillation)  which 
were  published  in  the  Federal  Register 
in  June  1990. 

Probable  0MB  Reaction 

OMB  has  already  cleared  this  rule  for 
publication. 


Coordination 

The  proposed  rule  was  developed  in 
consultation  with  the  afiected  industry, 
the  National  Air  Pollution  Control 
Techniques  Advisory  Committee,  and 
environmental  and  State  and  local 
representatives.  Comments  on  the 
proposed  rule  were  received  from  14 
industry  representatives  and  one  State 
agency,  and  appropriate  changes  were 
made  to  the  rule  in  response  to  the 
comments. 

(FR  Doc.  93-20964  Filed  8-30-93;  8:45  am] 
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STATE  JUSTICE  INSTITUTE 

Grant  Guideline 

AGENCY:  State  Justice  Institute. 

ACTION:  Proposed  grant  guideline. 

SUMMARY:  This  Guideline  sets  forth  the 
proposed  administrative,  programmatic, 
and  financial  requirements  attendant  to 
Fiscal  Year  1994  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

DATES:  The  Institute  invites  public 
comment  on  the  Guideline  until 
September  30, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
State  Justice  Institute,  1650  King  St. 
(Suite  600),  Alexandria,  VA  22314. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  I.  Tevelin,  Executive  Director,  or 
Richard  Van  Duizend,  Deputy  Director, 
State  Justice  Institute,  1650  IGng  St. 
(Suite  600),  Alexandria,  VA  22314,  (703) 
684-6100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701,  etseq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the 
administration  of  justice  in  the  State 
courts  of  the  United  States. 

Amount  of  Funds  Available 

The  House  of  Representatives  has 
approved  a  $13.55  million 
appropriation  for  SJI  in  FY  1994,  the 
Senate  $13  million.  A  conference  on  the 
appropriations  bills  is  expected  after 
Labor  Day.  Depending  on  the  outcome 
of  the  conference,  approximately  $11- 
$11.5  million  will  be  available  for  award 
in  FY  1994. 

Types  of  Grants  Available  and  Funding 
Schedules 

Since  SJI’s  establishment  in  1987,  it 
has  sought  to  develop  a  grant  program 
that  is  responsive  to  the  most  pressing 
needs  of  the  State  courts.  As  a  result,  the 
Institute  has  initiated  several  different 
types  of  grant  programs.  The  tjrpes  of 
grants  available  in  FY  1994  and  the 
funding  cycles  for  each  program  are 
provided  below: 

Project  Grants.  These  grants  are 
awarded  to  support  education,  research, 
demonstration  and  technical  assistance 
projects  to  improve  the  administration 
of  justice  in  the  State  courts.  As 
provided  in  section  V.  of  the  Guideline, 
project  grants,  with  limited  exceptions, 
may  not  exceed  $200,000  a  year. 
Applicants  must  ordinarily  submit  a 
concept  paper  (see  section  VI.)  and  an 


application  (see  section  VII.)  in  order  to 
obtain  a  project  grant. 

As  indicated  in  section  VI.C,  the 
Board  may  make  an  “accelerated” 
roject  grant  of  less  than  $40,000  on  the 
asis  of  the  concept  paper  alone  when 
the  need  for  the  project  is  clear  and  little 
additional  information  would  be 
provided  in  an  application.  Comment  is 
requested  on  whether  the  ceiling  for 
accelerated  grants  should  be  raised  fiom 
$40,000  to  $50,000. 

The  FY  1994  mailing  deadline  for 
project  grant  concept  papers  is 
December  1, 1993.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  With  two 
exceptions  noted  immediately  below, 
the  FY  1994  funding  cycle  will  be 
substantially  similar  to  the  FY  1993 
cycle:  the  Board  will  meet  in  early 
March,  1994  to  invite  formal 
applications  based  on  the  most 
promising  concept  papers;  applications 
will  be  due  in  May;  and  awards  will  be 
approved  by  the  Board  in  July, 

The  first  exception  to  this  schedule 
pertains  to  proposals  to  follow  up  on  the 
National  Conference  on  Family  Violence 
and  the  Courts  that  was  held  in  March, 
1993.  As  announced  in  the  Institute’s 
FY  1993  Grant  Guideline,  applicants 
interested  in  participating  in  this  special 
round  of  funding  must  submit  concept 
papers  proposing  to  implement  State 
plans  arising  from  the  conference  by 
October  8, 1993.  The  papers  will  be 
considered  by  the  Board  at  its  meeting 
in  November,  1993.  Invited  applications 
will  be  reviewed  at  the  Board’s  March, 
1994  meeting.  Followup  proposals  may 
also  be  submitted  during  the  project 
grant  funding  cycle  described  above. 

The  second  exception  is  for  projects 
to  follow  up  on  the  National 
Symposium  on  Court-Connected 
Dispute  Resolution  Research  to  be  held 
October  15-16, 1993.  Concept  papers  for 
these  projects  must  be  mailed  by  March 
15, 1994.  They  will  be  reviewed  at  the 
Board’s  meeting  in  May,  1994. 
Applications  based  on  the  papers  will 
be  reviewed  at  the  September,  1994 
Board  meeting. 

Package  Grants.  This  grant  program, 
begun  in  FY  1993,  permits  applicants  to 
submit  one  concept  paper  (or 
application)  for  a  “package”  of  related 
grants  rather  than  separate  proposals  for 
each  related  component  of  the  package. 
Package  grants  of  up  to  $750,000  per 
year  may  be  awarded  to  support  projects 
that  address  interrelated  topics  or  the 
core  elements  of  a  multi-faceted 
program,  or  that  require  the  services  of 
all  or  some  of  the  same  key  staff 
persons.  Package  grants  must  enhance 
(not  merely  maintain)  an  applicant’s 
services  and  must  otherwise  meet  the 


Institute’s  grant  criteria.  The  Board 
retains  the  discretion  to  support  all, 
none,  or  selected  portions  of  the 
proposed  package.  Package  grant 
concept  papers  and  applications  will  be 
considered  on  the  same  schedule  as 
project  grants. 

In  FY  1993,  the  Institute  limited 
package  grants  to  a  one-year  project 
period.  The  Board  proposes  to  eliminate 
that  restriction  in  I^  1994  and  make 
package  grants  subject  to  the  same 
limitations  as  project  grants:  two  years 
for  new  and  continuation  projects;  three 
years  for  on-going  simport  grants. 

See  sections  III.).,  V.C.  and  D., 

VI.A.2.b.  and  3.b.,  VII.A.3.,  VII.C.  and 
Vn.D.  for  more  information  about 
package  grants. 

Technical  Assistance  Grants.  Under 
this  program,  also  begun  in  FY  1993,  a 
State  or  local  court  may  receive  a  grant 
of  up  to  $30,000  to  engage  outside 
experts  to  provide  technical  assistance 
to  diagnose,  develop,  and  implement  a 
response  to  a  jurisdiction’s  problems. 

The  Guideline  proposes  to  allocate  up  to 
$600,000  to  support  technical  assistance 
grants  in  FY  1994,  a  $100,000  increase 
over  the  amount  allocated  in  FY  1993. 

In  addition,  technical  assistance 
grants  will  be  available  in  FY  1994  to 
enable  court  officials  fi'om  one 
jurisdiction  to  observe  and  assess  an 
innovative  practice,  program,  or  facility 
in  another  jurisdiction.  In  lieu  of 
concept  papers  and  formal  applications, 
applicants  for  these  grants  may  submit 
letters  containing  the  information 
specified  in  section  11.2. C.  of  the 
Guideline  at  any  time  during  the  fiscal 
year. 

Curriculum  Adaptation  Grants.  A 
grant  of  up  to  $20,000  for  up  to  one  year 
may  be  awarded  to  a  State  or  local  court 
to  replicate  or  modify  a  model  training 
program  developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $350,000  for 
these  grants  in  FY  1994,  the  same 
amount  allocated  in  FY  1993.  See 
section  II.B.2.b.i.(b). 

Like  Technical  Assistance  grant 
applications,  letters  requesting 
Curriculum  Adaptation  grants  may  be 
submitted  at  any  time  during  the  fiscal 
year.  However,  in  order  to  permit  the 
Institute  sufficient  time  to  evaluate 
these  proposals,  letters  must  be 
submitted  no  later  than  60  days  before 
the  projected  date  of  the  training 
program.  See  section  II.B.2.b.i.(b). 

Scholarships.  The  Guideline  allocates 
up  to  $250,000  for  scholarships  to 
enable  judges  and  court  managers  to 
attend  out-of-State  education  and 
training  programs.  See  section  II.B.2.b.v. 

The  Guideline  establishes  four 
deadlines  for  scholarship  requests: 
November  1, 1993  for  training  programs 
beginning  between  February  1, 1994  and 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Notices 


45977 


beginning  between  February  1, 1994  and 
April  30, 1994;  February  1, 1994  for 
programs  beginning  between  May  1, 

1994  and  July  31, 1994;  May  1, 1994  for 
programs  beginning  between  August  1, 
1994  and  October  31, 1994;  and 
September  1, 1994  for  programs 
beginning  between  November  1, 1994 
and  January  31, 1995.  This  schedule  has 
been  adjusted  brom  FY  1993  in  order  to 
distribute  applications  more  evenly 
throughout  the  year. 

In  addition,  the  chief  justice’s 
concurrence  form  must  be  received  by 
SJI  no  later  than  one  week  after  the 
application  deadline  or  the  application 
will  not  be  considered.  See  section 
n.B.2.b.v. 

Renewal  Grants.  There  are  two  types 
of  renewal  grants  available  from  Sjl; 
continuation  grants  (see  sections  III.H., 
V.C.  and  D.,  and  IX.A.)  and  on-going 
support  grants  (see  sections  II1.I.,  V.C 
and  D.,  and  IX.B.).  Continuation  grants 
are  intended  to  support  limited  duration 
projects  that  involve  the  same  type  of 
activities  as  the  original  project.  On¬ 
going  support  grants  may  be  awarded 
for  up  to  a  thr^year  period  to  support 
national-scope  projects  that  provide  the 
State  courts  wim  critically  needed 
services,  pronams,  or  products. 

The  Guideline  establishes  a  target  for 
renewal  grants  of  no  more  than  25%  of 
the  amoimt  available  for  grants  in  FY 
1994.  See  section  DC.  Grantees  should 
accordingly  be  aware  that  the  award  of 
a  grant  to  support  a  project  does  not 
constitute  a  commitment  to  provide 
either  continuation  funding  or  on-going 
support. 

An  applicant  for  a  continuation  and 
on-going  support  grant  must  submit  a 
letter  notifying  the  Institute  of  its  intent 
to  seek  sudi  funding  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application.  See  section  DC. 

Special  Interest  Categories 

The  Guideline  contains  13  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  the 
State  courts.  Three  new  categories  have 
been  added  this  year:  “Evaluation  of 
Ckiurt-Connected  Alternative  Dispute 
Resolution”  (section  n.B.2.e); 
“Facilitating  the  Appropriate  Use  of 
Intermediate  Sanctions”  (section 
II.B.2.i.);  and  “The  Impart  of  Health 
Care-Related  Issues  on  the  State  Courts” 
(section  II.B.2.j.].  Two  categories  in  last 
year’s  Guideline  have  been  eliminated 
(“Improving  Commimication  and 
Ck>ordination  Among  Ck)urts”  and  “The 
Court-Related  Needs  of  Elderly  Persons 
and  Persons  With  Disabilities”).  The  FY 


1993  category  "Application  of 
Performance-Based  Standards  and 
Measures  to  the  Courts”)  has  been 
combined  with  the  “Planning  for  the 
Future  of  the  Courts”  category.  See 
section  II.B.2.d. 

Of  particular  note  among  other 
Special  Interest  categories  is  the 
“Family  Violence  in  the  Courts” 
category  (section  II.B.2.1.)  which 
continues  to  invite  proposals  to 
implement  the  Battered  Women’s 
Testimony  Art  and  the  Judicial  Training 
and  Research  for  Child  Custody 
Litigation  Act  enacted  by  Congress  in 
1992,  and  tentatively  solicits  proposals 
to  implement  the  judicial  education 
provisions  of  the  pending  Violence 
Against  Women  Art.  In  addition,  the 
Guideline  announces  two  new  national 
conferences:  a  National  Symposiiun  on 
the  Implementation  and  Operation  of 
Drug  Courts  and  a  National  Symposium 
on  Reducing  Litigation  Delay.  See 
section  n.B.2.b.iv.  The  Institute  also 
proposes  to  reduce  the  aggregate  amoimt 
to  be  allocated  to  projects  addressing  a 
critical  need  of  a  single  State  or  local 
jurisdiction  from  $1,000,000  to 
$600,000.  See  section  n.C. 

Compliance  Auditing 

One  other  issue  is  highlighted  for 
comment.  The  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
has  suggested  that  the  audit  objectives 
currently  found  in  Section  XI.J.  go 
beyond  the  objectives  of  an  audit 
conducted  in  accordance  with  generally 
accepted  auditing  standards. 
Government  Auditing  Standards,  the 
Single  Audit  Art  of  1984,  and  OMB 
Cir^ars  A-128  and  A-133  by  requiring 
auditors  to  provide  positive  assurances 
regarding  compliance  with  SJI  financial 
procedures. 

In  prder  to  clarify  its  audit  objectives. 
SJI  is  contemplating  whether  to  (1) 
delete  the  au^t  objectives  found  in 
Guideline  Section  XI.J.1.;  (2)  provide 
that  audits  of  Institute  grants  be 
conducted  in  accordance  with 
Government  Auditing  Standards  rather 
than  in  compliance  with  generally 
accepted  auditing  standards  established 
by  the  AICPA;  and  (3)  develop  specific 
procedures  in  accordance  with  the 
AICPA ’s  Statements  on  Standards  for 
Attestation  to  Engagements  in  order  to 
test  compliance  with  SJI  financial 
requirements.  In  order  to  better 
determine  the  effect  that  these  changes 
would  have  on  SJI  grantees,  particularly 
those  who  do  not  presently  receive 
Federal  grants,  the  Institute  solicits 
comments  addressing  the  likely  impart 
of  these  recommended  audit 
requirements.  The  Institute  encourages 
grantees  to  refer  this  issue  to  the 


attention  of  their  auditors  to  solicit  their 
comments  concerning  the  proposed 
changes. 

Recommendations  to  Grant  Writers 

Over  the  past  six  years.  Institute  staff 
have  reviewed  approximately  2,400 
concept  papers  and  1,200  applications. 
On  the  basis  of  those  reviews,  inquiries 
fiom  applicants,  and  the  views  of  the 
Board,  me  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  worlmble, 
understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  ^e 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
application. 

incept  Papers  And  Applications 
Should,  However,  Be  Presented  In  The 
Formats  Specified  In  Sections  VL  And 
Vn.  Of  The  Guideline,  Respectively. 

1.  What  is  the  subject  or  problem  you 
wish  to  address?  Describe  ^e  subject  or 
problem  and  how  it  affects  the  courts 
and  the  public.  Discuss  how  your 
approach  will  improve  the  situation  or 
advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the 
most  appropriate  approach  to  take. 
When  statistics  or  research  findings  are 
cited  to  support  a  statement  or  position, 
the  source  of  the  citation  should  be 
referenced  in  a  footnote  or  a  reference 
list. 

2.  What  do  you  want  to  do?  Explain 
the  goal(s)  of  ^e  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to 
sentence  (hrug-abusing  offenders  more 
effectively,  or  to  dispose  of  civil  cases 
within  24  months),  rather  than  the  tasks 
or  activities  to  be  conducted  (e.g.,  bold 
three  training  sessions  or  install  a  new 
computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily 
understood  by  the  general  public. 
Technical  jargon  does  not  enhance  a 
paper. 

3.  How  will  you  do  it?  Describe  the 
methodology  carefully  so  that  what  you 
propose  to  do  and  how  you  would  do 

it  is  clear.  All  proposed  tasks  should  be 
set  forth  so  that  a  reviewer  can  see  a 
logical  progression  of  tasks  and  relate 
those  taslcs  directly  to  the 
accomplishment  of  the  project’s  goal(s). 
When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  or 
to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  revievtrers,  err  on  the  side  of  caution 
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and  provide  the  additional  information. 
A  description  of  project  tasks  also  will 
help  identify  necessary  budget  items. 

All  staff  positions  and  project  costs 
should  relate  directly  to  the  tasks 
described.  The  Institute  encourages 
applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  will  you  know  it  works?  Every 
project  design  must  include  an 
evaluation  component  to  determine 
whether  the  proposed  training, 
procedure,  service,  or  technology 
accomplished  the  objectives  it  was 
designed  to  meet.  Concept  papers  and 
applications  should  descrite  the  criteria 
that  will  be  used  to  evaluate  the 
project's  effectiveness  and  identify 
program  elements  which  will  require 
further  modification.  The  description  in 
the  application  should  include  how  the 
evaluation  will  be  conducted,  when  it 
will  occur  during  the  project  period, 
who  will  conduct  it,  and  what  specific 
measures  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  connected 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

Ine  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writers  regarding  the  development 
of  project  evaluation  plans.  Those 
recommendations  are  available  from  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 
Every  project  design  must  include  a 
plan  to  disseminate  the  results  of  the 
training,  research,  or  demonstration 
beyond  the  jurisdictions  and 
in^viduals  directly  affected  by  the 
project.  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
available  to"  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs 
involved?  The  budget  in  both  concept 
papers  and  applications  should  be 
presented  clearly.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified 
separately.  The  components  of  "Other" 
or  "Miscellaneous"  items  should  be 
specified  in  the  application  budget 


narrative,  and  should  not  include  set* 
asides  for  imdefined  contingencies. 

7.  What,  if  any,  match  is  Being 
offered?  Courts  and  other  units  of  State 
and  local  government  (not  including 
publicly  supported  institutions  of 
higher  education)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  percent  of  the  grant  funds 
requested  from  the  Institute.  All  other 
applicants  also  are  encoiiraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 

The  match  requirement  worl»  as 
follows;  if,  for  example,  the  total  cost  of 
a  project  is  anticipated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private 
sources.  'This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  personnel  or  members  of  an 
advisory  committee  (but  not  the  time 
spent  by  participants  in  an  educational 
program  attending  program  sessions). 
When  match  is  offered,  the  nature  of  the 
match  (cash  or  in-kind)  should  be 
explained  and  the  line  items  for  which 
costs  will  be  covered  wholly  or  in  part 
by  match  should  be  specified. 

8.  Which  of  the  two  budget  forms 
should  be  used?  Section  VII.A.3.  of  the 
SJI  Grant  Guideline  encourages  use  of 
the  spread-sheet  format  of  Form  Cl  if 
the  fading  request  exceeds  $100,000. 
Form  Cl  also  works  well  for  projects 
with  discrete  tasks,  regardless  of  the 
dollar  value  of  the  project.  Form  C,  the 
tabular  format,  is  preferred  for  projects 
lacking  a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  applicants 
should  use  the  form  that  best  lends  itself 
to  representing  most  accurately  the 
budget  estimates  for  the  project. 

9.  How  much  detail  should  be 
included  in  the  budget  narrative?  The 
budget  narrative  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  Vn.D.  of  the  SJI  Grant  Guideline. 
To  avoid  common  shortcomings  of 
application  budget  narratives,  the 
following  information  should  be ' 
included: 

•  Personnel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 


by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
crirrent  salaries  for  the  designated 
personnel  (e.g..  Project  Director.  50%  for 
one  year,  annual  salary  of  $50,000  = 
$25,000).  If  salary  costs  are  computed 
using  an  hourly  or  daily  rate,  the  annual 
salary  and  number  of  hours  or  days  in 
a  work-year  should  be  shown. 

•  Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  nature  and 
extent  of  printing  to  be  done, 
anticipated  telephone  charges,  and  other 
common  expenditures,  with  the  basis 
for  computing  the  estimates  included 
(e.g.,  100  reports  x  75  pages  each  x  .05/ 
page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience”  are  not  sufficient. 

In  order  to  expedite  Institute  review 
of  the  budget,  applicants  should  make  a 
final  comparison  of  the  amounts  listed 
in  the  budget  narrative  with  those  listed 
on  the  budget  form.  In  the  rush  to 
complete  all  parts  of  the  application  on 
time,  there  may  be  many  last-minute 
changes;  imfortimately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  numbers  on  the  form 
against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  travel  regulations  apply  to 
the  budget  estimates?  Transportation 
costs  and  per  diem  rates  must  comply 
with  the  policies  of  the  applicant 
organization,  and  a  copy  of  the 
applicfmt’s  travel  policy  should  be 
submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute’s  travel  policy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project  and  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
ground  transportation,  and  other 
subsistence  should  be  listed  separately. 
When  combined,  the  subtotals  for  these 
categories  should  equal  the  estimate 
listed  on  the  budget  form. 

11.  May  grant  junds  be  used  to 
purchase  equipment?  Grant  funds  may 
be  used  to  pui^ase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  objectives  of  the 
project.  The  budget  narrative  must  list 
such  equipment  and  explain  why  the 
equipment  is  necessary.  Written  prior 
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approval  of  the  Institute  Is  required 
when  the  amount  of  automated  data 
processing  equipment  to  be  purchased 
or  leased  exceeds  $10,000,  or  the 
software  to  be  purchased  exceeds 
$3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  It 
is  the  policy  of  the  Institute  that  all 
costs  should  be  budgeted  directly: 
however,  if  an  applicant  has  an  indirect 
cost  rate  that  has  been  approved  by  a 
Fedoral  agency  within  the  last  two 
years,  an  indirect  cost  recovery  estimate 
may  be  included  in  the  budget.  A  copy 
of  the  approved  rate  agreement  should 
be  submitted  as  an  appendix  to  the 

lication. 

an  applicant  does  not  have  an 
approved  rate  agreement,  an  indirect 
cost  rate  proposal  should  be  prepared  in 
accordance  with  Section  XI.H.4.  of  the 
Grant  Guideline,  based  on  the 
applicant’s  audited  financial  statements 
for  the  prior  fiscal  year.  (Applicants 
lacking  an  audit  must  budget  all  project 
costs  directly.)  If  an  indirect  cost  rate 
proposal  is  to  be  submitted,  the  budget 
should  reflect  estimates  based  on  that 
proposal.  Obviously,  this  requires  that 
the  proposal  be  completed  at  the  time  of 
application  so  that  the  appropriate 
estimates  may  be  included;  however, 
grantees  have  until  three  months  after 
die  project  start  date  to  submit  the 
indirect  cost  proposal  to  the  Institute  for 
approval. 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpM  to  list  all  the  major 
tasl^  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  each.  'This 
will  help  to  ensure  that,  for  all  tasks 
describe  in  the  application  (e.g., 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Recommendations  To  Grantees  ■ 

The  Institute’s  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  SJI  Guidelines.  On  the  iMsis  of 
monitoring  more  than  600  grants,  the 
Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  their  grants. 

1.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 
Progress  and  financial  status  reports  . 
must  be  submitted  within  30  days  after 


the  end  of  every  calendar  quarter — i.e. 
no  later  than  January  30,  April  30,  July 
30,  and  October  30 — regardless  of  die 
project’s  start  date.  The  reporting 
periods  covered  by  each  quarterly  report 
end  30  days  before  the  respective 
deadline  for  the  report.  When  an  award 
period  begins  December  1,  for  example, 
the  first  quarterly  report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  financial  status  report  should  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 

Progress  reports  are  intended  as  a  way 
of  documenting  what  has  happened 
over  the  past  three  months,  providing  an 
opportunity  to  resolve  any  questions 
before  they  become  problems,  and 
making  any  necessary  changes  in  the 
project  time  schedule,  budget 
allocations,  etc.  Thus,  the  project  report 
should  describe  project  activities,  their 
relationship  to  the  approved  timeline, 
any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 
tasl^  scheduled  for  the  coming  quarter. 

It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  Two  copies  of 
the  progress  report  and  attachments 
should  be  submitted  to  the  Institute. 

Additional  quarterly  program  or 
financial  reporting  forms  may  be 
obtained  from  the  grantee’s  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  from  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants  or  package  grants? 
Recipients  of  a  continuation,  on-going 
support,  or  package  grant  are  required  to 
submit  quarterly  progress  and  financial 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project 

A  continuation  or  an  on-going  support 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  reports 
numbered  accordingly.  For  example,  if 
the  last  quarterly  report  filed  under  the 
original  award  is  report  number  six,  the 
first  report  including  a  portion  of  the 
renewal  grant  should  be  report  number 
seven. 

Recipients  of  a  package  grant  should 
file  a  summary  financial  status  report 
covering  the  entire  package  as  well  as 
separate  finandal  reports  for  each  of  the 
projects  in  the  package.  Each  individual 
project  in  the  package  should  be 
identified  by  a  letter  of  the  alphabet 
(e.g..  SJI-93-15R-J-001-A;  SJI-93-15R- 
J-OOl-B;  SJI-83-15R-J-001-<l). 

3.  Why  is  it  important  to  address  the 
special  conditions  that  are  attached  to 
the  award  document?  In  some  instances, 
a  list  of  special  conditions  is  attached  to 


the  award  document.  ’The  special 
conditions  are  imposed  to  establish  a 
schedule  for  reporting  certain  key 
information,  to  assure  that  the  Institute 
has  an  opportunity  to  offer  suggestions 
at  critical  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 
Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  with  tlie 
conditions  they  may  have.  Most 
concerns  about  timing,  response  time, 
and  the  level  of  detail  required  can  be 
resolved  in  advance  through  a  telephone 
conversation.  The  Institute’s  primary 
concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However,  if 
a  grantee  feils  to  comply  with  a  special 
condition  or  with  other  grant 
requirements,  the  Institute  may.  after 
proper  notice,  suspend  payment  of  grant 
frmds  or  terminate  the  grant. 

Sections  X.,  XI.,  and^.  of  the  Grant 
Guideline  contain  the  Institute’s 
administrative  and  financial 
requirements.  Institute  staff  are  always 
available  to  answer  questions  and 
provide  assistance  regarding  these 
provisions. 

4.  What  is  a  Grant  Adjustment?  A 
Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of 
special  conditions,  or  approving 
changes  in  grant  activities,  sch^ule. 
staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
may  be  used  to  correct  errors  in  grant 
documents,  add  small  amounts  to  a 
grant  award,  or  deobligate  funds  from 
^e  grant. 

5.  What  schedule  should  be  followed 
in  submitting  requests  for 
reimbursements  or  advance  payments? 
Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after 
the  project  start  date  and  before  the  end 
of  the  90-day  close-out  period.  However, 
the  Institute  follows  the  U.S.  Treasury’s 
policy  limiting  advances  to  the 
minimum  amount  required  to  meet 
immediate  cash  needs.  Given  normal 
processing  time,  grantees  should  not 
seek  to  draw  down  funds  for  periods 
greater  than  30  days  from  the  date  of  the 
request. 

6.  Do  procedures  for  submitting 
requests  for  reimbursement  or  advance 
payment  differ  for  renewal  grants  or 
package  granfs?The  basic  procedures 
are  the  same  for  any  grant. 

A  continuation  or  an  on-going  support 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  payment 
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requests  numbered  accordingly.  For 
example,  if  the  last  payment  request 
imder  the  original  award  is  number 
nine,  then  the  first  request  for  funds 
from  the  continuation  award  should  be 
number  ten. 

Recipients  of  a  package  grant  should 
file  separate  requests  for  each  project  in 
the  package.  For  example,  if  there  are 
three  projects  within  a  package  grant,  a 
grantee  should  prepare  three  separate 

{)ayment  requests,  each  identified  by  the 
etter  of  the  alphabet  designated  in  the 
award  docximent  (e.g.,  SJI-93-15R-J- 
001-A;  SJI-93-15R-J-001-B;  SJI-93- 
15R-J-001-C).  Subsequent  payment 
requests  shoiild  be  numbered 
consecutively  for  each  project  within 
the  package  (e.g.,  project  SJI-93-15R-}- 
001-A  payment  number  2;  SJ1-93-15R- 
J-OOl-B  payment  number  4;  etc.). 

7.  If  things  change  during  the  grant 
period,  can  funds  be  reallocated  from 
one  budget  category  to  another?  The 
Institute  recognizes  that  some  flexibility 
is  required  in  implementing  a  project 
design  and  budget.  Thus,  grantees  may 
shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or 
the  cumulative  total  of  reallocations  are 
expected  to  exceed  five  percent  of  the 
approved  budget,  a  grantee  must  specify 
the  proposed  changes,  explain  the 
reasons  for  the  changes,  and  request 
Institute  approval. 

The  same  standard  applies  to  renewal 
grants  and  package  grants.  However, 
prior  written  Institute  approval  is 
required  to  shift  leftover  funds  fium  the 
original  award  to  cover  activities  to  be 
conducted  imder  the  renewal  award,  or 
to  use  renewal  grant  monies  to  cover 
costs  incurred  during  the  original  grant 
period.  Prior  written  Institute  approval 
also  is  needed  to  shift  funds  between 
projects  included  in  a  package  grant. 

8.  What  information  about  project 
activities  should  be  communicated  to 
X  S/I?  In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations  or  other  significant 
changes  become  necessary,  the  grantee 
should  contact  the  Institute’s  program 
monitor  prior  to  implementing  any  of 
these  changes,  so  that  possible  questions 
may  be  ad<h«ssed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Guideline,  quarterly 
financial  reporting  or  payment  requests, 
should  be  addressed  to  the  Chief  or 
Deputy  Chief  of  the  Institute’s  Finance 
and  Management  Division. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  ail 
correspondence  to  the  Institute. 


9.  What  is  the  90-day  close-out 
period?  Following  the  last  day  of  the 
grant,  a  90-day  period  is  provided  to 
allow  for  all  grant-related  bills  to  be 
received  and  posted,  and  grant  funds 
drawn  down  to  cover  these  expenses. 

No  obligations  of  grant  funds  may  be 
incurred  during  this  period.  The  last 
day  on  which  an  expenditure  of  grant 
funds  can  be  obligated  is  the  end  date 
of  the  grant  period.  Similarly,  the  90- 
day  period  is  not  intended  as  an 
opportunity  to  finish  and  disseminate 
grant  products.  This  should  occur  before 
the  end  of  the  raant  period. 

Starting  the  day  after  the  end  of  the 
award  period,  and  during  the  following 
90  days,  all  monies  that  have  been 
obligated  should  be  expended.  All 
payment  requests  must  be  received  by 
the  end  of  the  90-day  “close-out- 
eriod.”  Any  unexpended  monies  held 
y  the  grantee  that  remain  after  the  90- 
day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in 
the  grant  that  have  not  been  drawn 
down  by  the  grantee  will  be  deobligated. 

The  following  Grant  Guideline  is 
proposed  by  the  State  Justice  Institute 
for  FY  1994: 

State  Justice  Institute  Grant  Guideline  Table 
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Summary 

This  Guideline  sets  forth  the  proposed 
programmatic,  financial,  and 
administrative  requirements  of  grants, 
cooperative  agreements,  and  contracts 
awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  grants, 
cooperative  agreements  and  contracts  to 


improve  the  administration  and  quality 
of  justice  in  the  State  courts. 

Grants  may  be  awarded  to  State  and 
local  courts  €md  their  agencies;  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branch  of  State 
governments;  and  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
governments.  The  Institute  may  also 
award  grants  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration;  institutions  of  higher 
education;  individuals,  partnerships, 
firms,  or  corporations;  and  private 
agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
funded  program  can  be  better  serv'ed  by 
such  an  entity.  Funds  may  be  awarded, 
as  well,  to  Federal,  State  or  local 
agencies  and  institutions  other  than 
courts  for  services  that  cannot  be 
provided  for  adequately  through 
nongovernmental  arrangements.  In 
addition,  the  Institute  may  provide 
financial  assistance  in  the  form  of 
interagency  agreements  with  other 
grantors. 

The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabling  legislation.  However,  the  Board 
of  Directors  of  the  Institute  has 
designated  certain  program  categories  as 
being  of  special  interest. 

The  Institute  has  established  one 
roxind  of  competition  for  FY  1994  funds. 
The  concept  paper  submission  deadline 
for  all  but  two  funding  categories  is 
December  1, 1993.  Concept  papers  to 
implement  the  plans  developed  at  the 
March,  1993  National  Conference  on 
Family  Violence  and  the  Courts  must  be 
mailed  by  October  8, 1993.  Concept 
papers  on  projects  that  follow  up  on 
October  1993  National  Symposium  on 
Court-Connected  Dispute  Resolution 
Research  must  be  mailed  by  March  15, 
1994. 

It  is  anticipated  that  between  $11 
million  and  $11.5  million  will  be 
available  for  award.  This  Guideline 
applies  to  all  concept  papers  and  formal 
applications  submitted  for  FY  1994 
funding. 

The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirements  of  this  Guideline  and  the 
authority  conferred  by  Public  Law  98- 
620,  title  n,  42  U.S.C.  10701,  et  seq.,  as 
amended. 

I.  Background 

The  State  Justice  Institute  ("Institute”) 
was  established  by  Public  Law  98-620 
to  improve  the  administration  of  justice 
in  the  State  courts  in  the  United  States. 
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Incorporated  in  the  State  of  Virginia  as 
a  private,  nonprofit  corporation,  the 
Institute  is  charged,  by  statute,  with  the 
responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  by  an 
eleven-member  Board  of  Directors 
appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  The  Board  is 
statutorily  composed  of  six  judges,  a 
State  court  administrator,  and  four 
members  of  the  public,  no  more  than 
two  of  whom  can  be  of  the  same 
political  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of  * 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 


juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

II.  Scope  of  the  Program 

During  FY  1994,  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  designated  certain 
program  categories  as  being  of  “special 
interest.”  See  section  n.B. 

A.  Authorized  Program  Areas 

The  State  Justice  Institute  Act 
authorizes  the  Institute  to  fund  projects 
addressing  one  or  more  of  the  following 
program  areas: 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedures  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  emd  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  technioues; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
court  personnel  management,  reporting 
and  transcription  of  court  proceedings, 
and  juror  utilization  emd  management; 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  work 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 


experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies' of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards;  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those  alternative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  ft-om  public 
expectations  of  fairness,  consistency,  or 
equity;  and  the  development,  testing 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes 
between  citizens;  and 

14.  Other  programs,  consistent  with 
the  purposes  of  the  Act,  as  may  be 
deemed  appropriate  by  the  Institute, 
including  projects  dealing  with  the 
relationship  between  Federal  and  State 
court  systems  in  areas  where  there  is 
concurrent  State-Federal  jurisdiction 
and  where  Federal  courts,  directly  or 
indirectly,  review  State  court 
proceedings. 

In  addition,  the  Battered  Women’s 
Testimony  Act  of  1992  and  the  Judicial 
Training  and  Research  for  Child 
Custody  Litigation  Act  of  1992  authorize 
the  Institute  to: 

1.  Collect  and  analyze  information 
regarding  the  admissibility  and  quality 
of  expert  testimony  on  the  experiences 
of  battered  women  offered  as  part  of  the 
defense  in  criminal  cases  under  State 
law,  as  well  as  sources  of  and  methods 
to  obtain  funds  to  pay  costs  incurred  to 
provide  such  testimony,  particularly  in 
cases  involving  indigent  women 
defendants; 
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2.  Develop  training  materials  to  assist 
battered  women,  operators  of  domestic 
violence  shelters,  battered  women’s 
advocates,  and  attorneys  to  use  expert 
testimony  on  the  experiences  of  battered 
women  in  appropriate  cases,  and 
individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony; 

3.  Support  research  regarding  State 
judicial  decisions  relating  to  child 
custody  Utigation  involving  domestic 
violence; 

4.  Develop  training  curricula  to  assist 
State  coiuts  to  develop  an 
understanding  of,  and  appropriate 
responses  to  child  custody  litigation 
involving  domestic  violence;  and 

5.  Disseminate  information  and 
training  materials  regarding  these  issues 
and  provide  related  technical  assistance. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 
1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FY  1994,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicability  in  that 
they  develop  products,  services  and 
techniques  that  may  be  used  in  other 
States;  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
“Special  Interest”  project  if  it  meets  the 
fo\ir  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  “special 
interest”  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 


Concept  papers  and  applications 
which  address  a  “Special  Interest” 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI.B., 

"Concept  Paper  Submission 
Requirements  for  New  Projects.”  and 
VIli.B.,  “Application  Review 
Procedures.”) 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  “Special  Interest” 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Enhancing  Court-Community 
Relations.  This  category  includes 
research,  demonstration,  evaluation  and 
education  projects  designed  to  foster  or 
enhance  effective  cooperative 
relationships  between  courts  and  local 
communities,  and  to  test  innovative 
methods  for  eliminating  economic, 
racial,  ethnic,  cultural  or  gender-based 
barriers  to  justice. 

Specifically,  the  Board  is  interested  in 
supporting  innovative  projects  that 
assist  in  implementing  the 
recommendations  of  State  Task  Forces 
on  Gender  Bias  in  the  courts  and  the 
Second  National  Conference  on  Gender 
Bias  in  the  Courts,  including  a  national 
clearinghouse  or  resource  center  and 
projects  that  address  the  inequities  and 
stereotypes  faced  by  women  and  men  in 
domestic  relations,  criminal,  civil, 
probate  and  juvenile  cases.  However, 
operational  support  will  not  be 
provided  for  new  or  existing  State  Task 
Forces. 

Examples  of  other  possible  projects 
include  but  are  not  limited  to  the 
examination,  development,  and  testing 
of  innovative  methods  that  trial  or 
appellate  courts  may  use  to:  address 
court-commimity  problems  resulting 
fi'om  the  influx  of  legal  and  illegal 
immigrants,  including  projects  to  lessen 
the  financial  impact  of  that  immigration 
on  the  courts;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  family  members  or  property 
are  outside  the  United  States;  or 
facilitate  communication  with  Federal 
authorities  when  illegal  aliens  are 
involved  in  State  court  proceedings; 
handle  cases  involving  pro  se  litigants 
fairly  and  effectively;  use  volimteers 
effectively;  and  respond  to  the  needs  of 
the  culturally,  demographically, 
economically  and  physically  diverse 
public  the  courts  serve.  However, 
Institute  funds  may  not  be  used  to 
support  legal  representation  of 
individuals  in  specific  cases. 

Previous  SJI-supported  projects  that 
address  these  issues  include:  the 


planning  of  a  National  Town  Meeting  on 
Improving  Public  Confidence  in  the 
Judicial  System  and  a  National 
Conference  on  Racial  and  Ethnic  Bias  in 
the  Courts;  presentation  of  the  Second 
National  Conference  on  Gender  Bias  and 
the  Courts;  faculty  workshops  on  race 
fairness,  cultural  awareness,  and  Native 
American  legal  issues;  evaluation  of  an 
experimental  community  court  in  New 
York  City;  development  of  a  manual  for  - 
management  of  court  interpretation 
services  and  materials  for  training  and 
assisting  court  interpreters; 
development  of  touchscreen  computer 
systems,  videotapes  and  written 
materials  to  assist  pro  se  litigants;  a 
demonstration  of  the  use  of  volunteers 
to  monitor  guardianships;  studies  of 
effective  and  efficient  methods  of 
providing  legal  representation  to 
indigent  parties  in  criminal  and  family 
cases  emd  the  applicability  of  various 
dispute  resolution  procedures  to 
different  cultural  groups;  guidelines  for 
court-annexed  day  care  systems; 
preparation  of  public  education 
materials  for  adults  and  students  and  a 
curriculum  for  media  representatives 
and  judges  on  reporting  on  the  courts 
and  the  law;  and  the  testing  of  a 
computerized  intake  and  referral  system 
for  court  users  and  telephone-hased 
systems  for  obtaining  general  court 
information  and  case-specific 
information. 

b.  Education  and  Training  for  fudges 
and  Other  Key  Court  Personnel.  The 
Institute  continues  to  be  interested  in 
supporting  an  array  of  projects  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional  and  national  levels. 

Accordingly,  this  category  is  divided 
into  five  subsections:  (i)  State 
Initiatives:  (ii)  National  and  Regional 
Education  Programs;  (iii)  Judicial 
Education  Technical  Assistance;  (iv) 
Conferences:  and  (v)  Scholarships.  All 
Institute-supported  conferences  and 
education  and  training  seminars  should 
be  accessible  to  persons  with  disabilities 
in  accordance  with  the  Americans  with 
Disabilities  Act. 

i.  State  Initiatives.  This  category 
includes  support  for  training  projects 
developed  or  endorsed  by  a  State’s 
courts  for  the  benefit  of  judges  and  other 
court  personnel  in  that  State.  Funding  of 
these  initiatives  does  not  include 
support  for  training  programs  conducted 
by  national  providers  of  judicial 
education  unless  such  a  program  is 
designed  specifically  for  a  particular 
State  and  has  the  express  support  of  the 
State  Chief  Justice,  State  Court 
Administrator,  or  State  Judicial 
Educator.  The  types  of  programs  to  be 
supported  within  this  category  should 
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be  defined  by  individual  State  need  but 
may  include: 

(a)  Development  of  State  Court 
Education  Programs.  Projects  to  assist 
development  of  State  court  education 
programs  include,  but  are  not  limited  to: 

•  Seed  money  for  the  creation  of  an 
ongoing  State-based  entity  for  planning, 
developing,  and  administering  judicial 
education  pro^^ms; 

•  The  development  of  a  pre-bench 
orientation  program  and  other  training 
for  new  judges: 

•  Seed  money  for  innovative 
continuing  education  and  career 
development  programs  including 
seminars  addressing  the  evolving  roles 
of  courts  and  judges  in  society, 
organizational  and  leadership 
development,  and  coping  with  the  gap 
between  resources  and  the  demand  for 
services;  and  educational  programs 
based  on  Institute-supported  research; 
and 

•  The  preparation  of  State  plans  for 
judicial  education,  including  model 
plans  for  career-long  education  of  the 
judiciary  (e.g.,  new  judge  training  and 
orientation  followed  by  continuing 
education  and  career  development). 

(b)  Curriculum  Adaptation  Projects. 
The  Board  is  reserving  up  to  $350,000 
to  provide  support  for  adaptation  and 
implementation  of  model  curricula  and/ 
or  model  training  programs  previously 
developed  with  SJI  support.  The  exact 
amount  to  be  awarded  for  curriculum 
adaptation  grants  vnll  depend  on  the 
number  and  quality  of  the  applications 
submitted  in  this  category  and  other 
categories  of  the  Guideline. 

Only  State  or  local  courts  may  apply 
for  Curriculum  Adaptation  funding. 
Grants  to  support  adaptation  of 
educational  programs  previously 
developed  with  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  or  local  courts, 
cash  or  in-kind  match  must  be  provided 
equal  to  at  least  50%  of  the  grant 
amount  requested. 

Curriculum  Adaptation  projects  may 
include  a  replication  or  State-specific 
modification  of  a  model  educational 
program,  model  curriculum,  or  course 
module  developed  with  SJI  funds  by 
any  other  State  or  any  national 
organization;  an  adaptation  of  a 
curriculum  or  a  portion  of  a  curriculum 
developed  for  a  national  or  regional 
conference;  or  an  adaptation  of  a 
curriculum  for  use  as  part  of  a  State 
judicial  conference  or  State  training 
program  for  judges  and  other  court 
personnel. 

Curriculum  Adaptation  grants  will  be 
awarded  on  the  basis  of  criteria 
including:  the  need  for  outside  funding; 
the  certainty  of  effective 


implementation;  and  expressions  of 
interest  by  the  judges  and/or  court 
personnel  who  would  be  directly 
involved  in  or  affected  by  the  project. 

The  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with  the 
statutory  match  requirements,  diversity 
of  subject  matter  and  geographic 
diversity  in  making  implementation 
awards. 

In  lieu  of  concept  papers  and  formal 
applications,  applicants  for  grants  may 
submit,  at  any  time,  a  detailed  letter, 
with  three  photocopies.  Although  there 
is  no  prescribed  form  for  the  letter  nor 
a  minimum  or  maximum  page  limit, 
letters  of  application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  for  evaluating 
applications  is  addressed: 

•  Project  Description.  What  is  the 
model  curriculum  or  training  program 
to  be  tested?  Who  developed  it?  How 
will  it  complement  existing  education 
and  training  programs?  Who  will  the 
participants  be  and  how  will  they  be 
recruited?  From  where  are  they  (e.g., 
from  across  the  State,  from  a  single  local 
jurisdiction)?  How  many  participants 
are  anticipated  and  what  limits,  if  any, 
will  be  placed  on  the  number  of 
participants?  What  are  the  proposed 
dates  for  the  beginning  and  ending  of 
the  grant  period? 

•  Need  for  funding. 'Why  is  this 
particular  education  program  needed  at 
the  present  time?  Why  cannot  State  or 
local  resources  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  replicating  the  program  in  the  future 
using  State  or  local  funds,  once  it  has 
been  successfully  adapted  and  tested? 

•  Certainty  of  effective 
implementation.  What  date  has  been  set 
for  presenting  the  program?  What  t)rpes 
of  modifications  in  the  length,  format 
and  content  of  the  model  curriculum  are 
anticipated?  Who  will  be  responsible  for 
adapting  the  model  curriculum?  Will 
the  presentation  of  the  program  be 
evaluated,  and  if  so,  how  and  by  whom? 

•  Expressions  of  interest  by  the  judges 
and/or  court  personnel.  A 
demonstration  (e.g.,  by  attaching  letters 
of  support)  that  the  proposed  program 
has  the  support  of  the  judges,  court 
managers,  and  judicial  education 
personnel  who  are  expected  to  attend. 

•  Budget  and  matching  State 
contribution.  A  copy  of  Form  E  (see 
Appendix  IV)  and  a  narrative  that 
briefly  describes  the  basis  for  the 
proposed  costs  and  the  source  of  the 
match  offered. 

•  For  local  courts,  a  concurrence 
signed  by  the  Chief  Justice.  (See  form  B, 
appendix  V.) 


Letters  of  application  may  be 
submitted  at  any  time.  However,  there 
should  be  at  least  60  days  between  the 
date  of  submission  and  the  date  of  the 
proposed  program.  It  is  anticipated  that 
they  will  be  acted  upon  within  45  days 
of  receipt.  The  Board  of  Directors  has 
delegated  its  authority  to  approve  these 
grants  to  its  Judicial  Education 
Committee. 

Cvirriculum  Adaptation  grants  require 
only  two  copies  of  project  manuals, 
handbooks,  or  packets  to  be  submitted 
to  SJI  at  the  conclusion  of  the  grant, 
along  with  the  final  project  report. 
Applicants  preparing  instructional 
material  as  part  of  a  Curriculum 
Adaptation  grant  must  provide  for 
including  a  prominent  aclcnowledgment 
that  support  was  received  ft-om  the 
Institute,  along  with  the  “SJI”  logo,  and 
a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline. 

Applicants  seeking  other  types  of 
funding  for  developing  and  testing 
educational  programs  must  comply  with 
the  requirements  for  concept  papers  and 
applications  set  forth  in  sections  VI  and 
VII  or  the  requirements  for  renewal 
applications  set  forth  in  section  IX. 

li.  National  and  Regional  Education 
Programs.  This  category  includes 
support  for  national  or  regional  training 
programs  developed  by  any  provider, 
e.g.,  national  organizations.  State  courts, 
universities,  or  public  interest  groups. 
Within  this  category,  priority  will  be 
given  to  training  projects  which  address 
issues  of  major  concern  to  the  State 
judiciary  and  other  court  personnel. 
Programs  to  be  supported  may  include: 

•  training  programs  or  seminars  on 
topics  of  interest  and  concern  that 
transcend  State  lines  including  the 
factors  that  should  be  considered  in 
deciding  child  custody  and  termination 
of  parental  rights; 

•  multi-State  or  regional  training 
programs  sponsored  by  national 
organizations,  non-profit  groups.  State 
covuls  or  universities;  and 

•  specialized  training  programs  for 
State  trial  and  appellate  court  judges. 
State  and  local  court  managers,  or  other 
court  personnel,  including  seminars 
based  on  Institute-supported  research, 
and  training  that  addresses  issues 
related  to  leadership  in  a  coiirt  setting, 
adapting  to  change,  and  developing 
strategies  for  improving  the  quality  and 
administration  of  justice. 

•  curricula  designed  for  use  at  the 
workplace  or  at  home  using  video, 
computer-based,  or  other  media. 

iii.  fudicial  Education  Technical 
Assistance.  Unlike  the  preceding 
categories  which  support  direct  training, 
“Technical  Assistance”  refers  to 
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services  necessary  for  the  development 
of  effective  educational  projects  for 
judges  and  other  court  personnel. 

Projects  in  this  category  should  focus  on 
the  needs  of  the  States,  and  applicants 
should  demonstrate  their  ability  to  work 
effectively  with  State  judicial  educators. 

The  Institute  is  currently  funding  the 
following  judicial  education  technical 
assistance  projects:  the  Judicial 
Education  Reference  Information  and 
Technology  Transfer  Project  (JERITT), 
which  collects  and  disseminates 
information  (as  well  as  providing 
technical  assistance)  on  continuing 
education  programs  for  judges  and  court 
personnel;  the  Judicial  Education/ Adult 
Education  Project  (JEAEP),  which 
provides  expert  assistance  on  the 
application  of  adult  and  continuing 
education  theory  and  practices  to  court 
education  programs;  the  Leadership 
Institute  in  Judicial  Education,  which 
offers  an  annual  training  program  and 
follow-up  assistance  to  State  judicial 
education  leadership  teeuns  to  help 
them  develop  improved  approaches  to 
court  education;  and  NASJE  NEWS,  a 
newsletter  of  the  National  Association 
of  State  Judicial  Educators. 

iv.  Conferences.  This  category 
includes  support  for  regional  or  national 
conferences  on  topics  of  major  concern 
to  the  State  judiciary  and  court 
personnel.  Applicants  are  encouraged  to 
consider  the  use  of  videoconference  and 
other  technologies  to  increase 
participation  and  limit  travel  expenses 
in  planning  and  presenting  conferences. 
Applicants  also  are  reminded  that 
conference  sites  should  be  accessible  to 
persons  with  disabilities  in  accordance 
with  the  Americans  With  Disabilities 
Act.  In  planning  a  conference, 
applicants  sho^d  provide  for  a  written, 
video,  or  other  product  that  wo\ild 
widely  disseminate  the  information, 
findings,  and  any  recommendations 
resulting  fi’om  the  conference. 

The  Institute  is  particularly  interested 
in  supporting  national  symposia  that 
synthesize  the  information  available 
from  Institute-supported  projects  and 
other  sources  on  llie  Implementation 
and  Operation  of  Drug  Courts;  and  on 
Reducing  Litigation  Delay. 

(a)  National  Symposium  on  The 
Implementation  and  Operation  of  Drug 
Courts.  Many  jurisdictions  around  the 
coimtry  have  established  a  specialized 
“drug  court.”  In  at  least  12  of  these 
"drug  courts,”  defendants  who  have 
been  charged  with  or  pleaded  guilty  to 
8  drug-related  offense  are  ordered  to 
participate  in  a  substance  abuse 
treatment  program  and  are  subject  to 
close  monitoring.  Upon  successful 
completion  of  the  program,  the  charges 
are  dismissed  or  the  conviction  is 


expunged.  Because  of  the  widespread 
ju^cial  interest  in  these  programs,  the 
Institute  seeks  to  support  a  symposium 
which  would  bring  together 
representatives  of  the  jurisdictions  with 
diiig  courts,  researchers  who  have 
studied  or  evaluated  the  impact  of  these 
covuls,  representatives  of  jurisdictions 
that  are  interested  in  establishing  a  drug 
court,  and  other  judicial  and  criminal 
justice  officials,  attorneys  and  scholars 
to  exchange  information  and 
recommendations  about  their 
effectiveness,  implementation,  and 
operation. 

Among  the  topics  that  should  be 
addressed  are  variations  in  the 
objectives  and  approaches  of  the  various 
drug  courts;  the  effectiveness  of  the 
programs  in  curtailing  offenders’ 
substance  abuse  and  criminal  conduct; 
the  impact  of  the  programs  on  the 
courts,  the  criminal  justice  system  and 
the  substance  abuse  treatment  system; 
the  benefits  and  drawbacks  of  operating 
the  program  as  a  diversion  rather  than 
a  sentencing  alternative;  the  methods 
used  to  establish  and  institutionalize 
drug  courts  including  how  the  differing 
objectives  and  procedures  of  the 
criminal  justice  and  substance  abuse 
treatment  systems  were  reconciled;  and 
methods  for  evaluating  and  monitoring 
the  programs. 

(bj  National  Symposium  on  Reducing 
Litigation  Delay.  The  Institute  has 
supported  approximately  20  projects 
examining  methods  for  improving 
caseflow  in  various  types  and  levels  of 
courts,  or  training  judges  and  court 
managers  on  pretrial  and  trial 
management.  The  Institute  is  interested 
in  supporting  a  symposium  that  would 
bring  together  litigation  delay 
researchers,  technical  assistance 
providers,  trial  and  appellate  coxirt 
judges  and  managers.  State  court 
administrators,  attorneys,  scholars,  and 
others  to  synthesize  and  share  the 
information  resulting  fi'om  the  project^ 
funded  by  the  Institute  and  others; 
determine  the  approaches  to  pretrial, 
trial,  and  individual  docket 
management  that  appear  to  be  most 
effective  and  the  best  methods  for 
implementing  them;  identify  the 
programs  that  may  be  needed  to  assist 
courts  in  further  reducing  litigation 
delay;  and  define  and.prioritize  the 
topics  for  further  research  on  improving 
caseflow  management. 

V.  Scholarships  for  fudges  and  Court 
Personnel.  The  Institute  is  reserving  up 
to  $250,000  to  support  a  scholarship 
program  for  State  court  judges  and  coxirt 
managers. 

(a)  Program  Description/Scholarship 
Amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to;  enhance  the 


knowledge,  skills,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  out-of-State  programs  within 
the  United  States.  A  scholarship  may 
cover  the  cost  of  tuition  and 
transportation  between  the  recipient’s 
home  and  the  site  of  the  educational 
program  up  to  a  maximum  total  of 
$1,500  per  scholarship.  (Transportation 
expenses  include  coach  airfare  or  train 
fare,  or  up  to  $.25/mile  if  the  recipient 
drives  to  the  site  of  the  program.) 
Ordinarily,  funds  to  pay  tuition  and 
transportation  expenses  in  excess  of 
$1,500,  and  other  costs  of  attending  the 
program  such  as  lodging,  meals, 
materials,  and  local  transportation 
(including  rental  cars)  at  the  site  of  the 
education  program,  must  be  obtained 
from  other  sources  or  be  borne  by  the 
scholarship  recipient. 

(b)  Eligibility  Requirements.  Because 
of  the  limited  amount  of  funds 
available,  scholarships  are  limited  to 
full-time  judges  of  State  or  local  trial 
and  appellate  courts,  and  to  full-time 
professional.  State  or  local  court 
personnel  with  management 
responsibilities.  Senior  judges,  part-time 
judges,  quasi-judidal  hearing  officers. 
State  administrative  law  judges,  staff 
attorneys,  law  clerks,  line  staff,  law 
enforcement  officers  and  other 
executive  branch  personnel  will  net  be 
eligible  to  receive  a  scholarship. 

(c)  Application  Procedures.  Judges 
and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute’s  Judicial  Education 
Scholarship  Application  Form  (Form 
Si,  see  Appendix  HI).  Applications 
must  be  submitted  by: 

November  1, 1993,  for  programs 
beginning  between  February  1, 1994  and 
April  30, 1994; 

February  1, 1994,  for  programs 
beginning  between  May  1  and  July  31, 
1994; 

May  2, 1994,  for  programs  beginning 
between  August  1,  and  October  31, 

1994;  and 

August  1, 1994,  for  programs 
beginning  between  November  1, 1994 
and  January  31, 1995. 

No  exceptions  or  extensions  will  be 
granted. 
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All  scholarship  applicants  must 
obtain  the  written  concurrence  of  the 
Chief  Justice  of  his  or  her  State  (or  the 
Chief  Justice’s  designee)  on  the 
Institute’s  Judicial  Education 
Scholarship  Concurrence  (Form  S2,  see 
appendix  III).  Court  managers,  other 
than  elected  clerks  of  court,  also  should 
submit  a  letter  of  support  from  their 
supervisor.  The  Concurrence  (Form  S2) 
may  accompany  the  application  or  be 
sent  separately.  However,  the  original 
signed  Concurrence  form  must  be 
received  by  the  Institute  within  one 
week  after  the  appropriate  application 
mailing  deadline  (i.e.  by  November  8, 
1993,  or  February  8,  May  9,  or  August 
8, 1994).  No  application  will  be 
reviewed  if  a  signed  Concmrence  has 
not  been  received  by  the  required  date. 

(d)  Review  Procedures/Selection 
Criteria.  The  Board  of  Directors  has 
delegated  the  authority  to  approve  or 
deny  scholarships  to  its  Judicial 
Education  Committee.  The  Institute 
intends  to  notify  each  applicant  whose 
scholarship  has  been  approved  within 
45  days  after  the  relevant  application 
deadline.  In  order  to  assure  ^e 
availability  of  scholarship  funds 
throughout  the  year,  the  Committee  will 
limit  the  amount  of  the  scholarship 
support  awarded  in  any  queirter  to  no 
more  than  $62,500  (in  addition  to 
scholarship  funds  that  may  not  have 
been  awarded  in  previous  quarters). 

The  factors  that  the  Institute  will 
consider  in  selecting  scholarship 
recipients  are; 

•  The  applicant’s  need  for  training  in 
the  particular  course  subject  and  how 
the  applicant  would  apply  the 
information/skills  gained; 

•  The  State’s  need  for  the  applicant  to 
attend  the  specific  educational  program, 
as  demonstrated  by  a  description  of 
current  legal,  procedural,  administrative 
or  other  problems  affecting  the  State’s 
courts,  enactment  of  new  legislation,  or 
other  indications  of  need,  in  addition  to 
submission  of  a  signed  Form  S2; 

•  The  absence  of  educational 
programs  in  the  applicant’s  State 
addressing  the  particular  topic; 

•  How  the  applicant  intends  to 
disseminate  the  knowledge  gained  (e.g., 
by  developing/teaching  a  course  or 
providing  in-service  training  for  judges 
or  court  personnel  at  the  State  or  local 
level); 

•  The  length  of  time  that  the 
applicant  intends  to  serve  as  a  judge  or 
court  manager,  assuming  reelection  or 
reappointment,  where  applicable; 

•  The  length  of  time  since  the 
applicant  attended  a  non-mandatory 
judicial  or  court  management  education 
program; 


•  'The  rmavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program; 

•  The  quality  of  the  educational 
rogram  to  be  attended  as  demonstrated 
y  ^e  sponsoring  organization’s 

experience  in  judicial  education, 
evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  SJI 
support  for  this  or  other  programs 
sponsored  by  the  organization; 

•  Georaaphic  balance: 

•  The  halance  of  scholarships  among 
types  of  applicants  and  courts;  and 

•  The  balance  of  scholarships  among 
educational  programs. 

(e)  Respoi\sibilities  of  Scholarship 
Recipients.  In  order  to  receive  the  funds 
authorized  by  a  scholarship  award, 
recipients  must  submit  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient’s 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate  of 
attendance  at  the  program  and  an 
evaluation  of  the  educational  program 
they  attended.  A  copy  of  the  evaluation 
also  must  be  sent  to  &e  Chief  Justice  of 
their  State. 

A  State  or  a  local  jurisdiction  may 
impose  additional  requirements  on 
scholarship  recipients  that  are 
consistent  with  SJI’s  criteria  and 
requirements,  e.g.,  a  requirement  to 
serve  as  faculty  on  the  subject  at  a  State- 
or  locally-sponsored  judicial  education 
program. 

c.  Court  Financing  and  Use  of 
Resources.  'This  category  includes 
demonstration,  evaluation,  education, 
and  research  projects  designed  to 
contribute  to  the  National  Conference 
on  the  Fimding  Crisis  in  the  State 
Courts  scheduled  for  the  Fall  of  1994. 
Among  the  possible  topics  that  could  be 
addressed  under  this  category  are: 

•  The  testing  of  innovative  methods 
for  enhancing  interbranch 
commimications; 

•  Documentation  and  evaluation  of 
the  effects  of  "privatizing”  judicial 
branch  services  or  responsibilities 
including  the  effect  on  the  quality  of 
service  and  the  public’s  perception  of 
fairness,  the  financial  impact  of 
privatization  on  the  courts,  and  the 
management  changes  required  in  order 
to  properly  oversee  contractors; 

•  Documentation  and  evaluation  of 
effective  techniques  for  managing  court 
resources,  services,  and  personnel  and 
managing  reductions  of  services  and 
personnel  levels  in  a  court  environment; 

•  Examinations  of  the  results,  benefits 
and  drawbacks  of  various  methods  of 


I 


enhancing  the  stability  and  equity  of 
coiut  funding;  and 

•  Dissemination  of  information 
regarding  these  issues  to  the  court 
community  nationally. 

In  previous  funding  cycles,  the 
Institute  has  supported  a  National 
Conference  on  die  Fimding  Crisis  in  the 
Courts  and  projects  that  examined 
judgeship,  staffing,  and  indigent  defense 
services  needs;  assessed  approaches  for 
managing  budget  cutbacks;  and 
evaluated  techniques  for  improving 
collection  and  administration  of 
monetary  penalties  and  restitution  in 
criminal  cases. 

d.  Planning  and  Managing  the  Future 
of  the  Courts.  The  Institute  is  interested 
in  supporting  activities  that  would 
enable  courts  to  implement  and  evaluate 
long-range  strategic  planning  processes 
and  complementary  innovative 
management  approaches  in  their  own 
jurisdictions. 

The  types  of  projects  that  fall  within 
this  category  are: 

•  Development,  implementation, 
institutionalization,  and  evaluation  of 
long-remge  planning  approaches  in 
individual  States  and  local  jurisdictions, 

e.g.,  the  development  or  inclusion  of 
strategic  planning  techniques, 
environmental  scanning,  trends  analysis 
and  other  comprehensive  long-range, 
strategic  planning  methods  as 
components  of  courts’  current  planning 
processes  or  as  part  of  the  initiation  of 
such  a  process: 

•  Adaptation,  implementation  and 
evaluation  of  innovative  management 
approaches,  such  as  total  quality 
management,  designed  to  complement, 
enhance  or  support  use  of  a  long-range 
strategic  planning  process.  This 
includes  the  development  and  testing  of 
performance  standards  and  other 
techniques  to  enable  trial  and  appellate 
court  officials  to  conduct  user 
evaluations  of  the  quality  of  court 
ser/ices  and  to  measure  public,  internal 
and  supplier  satisfaction  as  a  means  to 
improve  court  performance. 

•  Development,  presentation  and 
evaluation  of  training  necessary  to 
enable  judges  and  court  staff  to 
participate  productively  in  the 
implementation  or  institutionalization 
of  the  planning  process  and/or  related 
innovative  management  approaches. 

The  Institute  has  supported  futures 
commissions  in  seven  States.  Because 
the  Board  of  Directors  believes  that  a 
sufficient  variety  of  commission  models 
now  exists,  the  Institute  will  not 
support  the  development  or 
implementation  of  any  State  futures 
commissions  in  FY 1994.  The  Institute 
also  has  supported  planning,  futures, 
and  iimovative  management  projects 
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including:  national  and  Statewide 
"future  and  the  courts"  conferences  and 
training;  development  of  curricula, 
guidebooks  and  a  video  on  visioning, 
and  a  long-range  trial  planning  guide  for 
trial  courts;  the  provision  of  technical 
assistance  to  courts  conducting  futiires 
and  long-range  planning  activities;  a  test 
of  the  feasibility  of  implementing  the 
Trial  Court  Performance  Standards  in 
four  States;  the  development  of 
Appellate  Court  Performance  Standards; 
and  the  application  of  total  quality 
management  principles  to  court 
operations. 

e.  Dispute  Resolution  and  the  Courts. 
This  category  includes  research, 
evaluation,  demonstration,  technical 
assistance,  and  education  projects 
addressing  the  findings  and 
recommendations  developed  at  the 
National  Symposium  on  Coiut- 
Connected  Dispute  Resolution  Research, 
to  be  conducted  in  Orlando  in  October, 

1993.  A  summary  of  the 
recommendations  and  findings  from  the 
conference  will  be  made  available  by 
January,  1994.  Concept  papers 
proposing  addressing  these  issues  must 
be  mailed  by  March  15, 1994.  They  will 
be  considered  by  the  Institute’s  Board  of 
Directors  at  its  meeting  on  May  12-14, 

1994. 

f.  Application  of  Technology.  This 
category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  Board  seeks  to  support  local 
experiments  with  promising  but 
untested  applications  of  technology  in 
the  courts  that  include  a  structured 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload.  In  this  context, 
“imtested”  refers  to  novel  applications 
of  technology  developed  for  the  private 
sector  and  other  fields  that  have  not 
previously  been  applied  to  the  courts. 

The  Board  is  particularly  interested  in 
the  evaluation  of  optical  imaging  as  a 
tool  for  transferring  information;  the 
effective  use  of  management 
information  systems  to  monitor,  assess, 
and  predict  evolving  court  needs;  and 
training  programs  to  prepare  stafi  for 
technological  change.  (See  paragraph 
XI.H.Z.b.  regarding  the  limits  on  the  use 
of  grant  funds  to  purchase  equipment 
and  software.) 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support: 

Demonstration  and  evmuation  of 
commimications  technology,  e.g.: 
interactive  computerized  information 
systems  to  assist  pro  se  litigants;  the  use 
of  FAX  technology  by  courts;  a  multi¬ 


user  “system  for  judicial  interchange" 
designed  to  link  disparate  automated 
information  systems  and  share  court 
information  among  judicial  system 
offices  throughout  a  State  without 
replacement  of  the  various  hardware 
and  software  environments  which 
support  individual  courts;  a 
computerized  voice  information  system 
permitting  parties  to  access  by 
telephone  information  pertaining  to 
their  cases;  an  automated  public 
information  directory  of  courthouse 
facilities  and  services;  an  automated 
appellate  court  bulletin  board;  and  a 
computer-integrated  co\irtroom  that 
provides  full  access  to  the  judicial 
system  for  hearing-impaired  jurors, 
witnesses,  crime  victims,  litigants, 
attorneys,  and  judges; 

Demonstration  and  evaluation  of 
records  technology,  including:  the 
integration  of  bar-coding  technology 
with  an  existing  automated  case 
management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  an  automated 
judicial  education  management  system; 
testing  of  a  document  management 
system  for  small  courts  that  uses 
imaging  technology,  and  of  automated 
telephone  docketing  for  circuit-riding 
judges;  evaluation  of  the  use  of 
automated  teller  machines  for  paying 
jurors;  and  assessment  of  a  combined 
use  of  court  recording  technologies;  and 

Court  technology  assistance  services, 
e.g.:  circulation  of  a  court  technology 
bulletin  designed  to  inform  judges  and 
court  managers  about  the  latest 
developments  in  court-related 
technologies;  creation  of  a  court 
technology  laboratory  to  provide  judges 
and  court  managers  with  the 
opportunity  to  test  automated  court- 
related  systems;  enhancement  of  a  data 
base  documenting  automated  systems 
currently  in  use  in  courts  across  the 
country;  establishment  of  a  technical 
information  service  to  respond  to 
specific  inquiries  concerning  court- 
related  technologies;  development  of 
court  automation  performance 
standards;  and  an  assessment  of 
programs  that  allow  public  access  to 
electronically  stored  court  information. 

Grants  also  provided  support  for 
national  court  technology  conferences; 
preparation  of  guidelines  on  privacy 
and  public  access  to  electronic  court 
information;  the  testing  of  a 
computerized  citizen  intake  and  referral 
service;  implementation  and  evaluation 
of  a  Statewide  automated  integrated 
case  docketing  and  record-keeping 
system;  a  prototype  computerized 
benchbook  using  hypertext  technology; 
and  computer  simulation  models  to 
assist  State  courts  in  evaluating 


potential  strategies  for  improving  civil 
case  flow. 

g.  Reduction  of  Litigation  Expense 
and  Delay.  This  category  includes 
projects  to  adapt,  implement,  and 
evaluate  methods  developed  through 
research  and  demonstration  projects 
supported  by  the  Institute  and  other 
funders  for  fairly  and  effectively 
managing  dockets  and  reducing  the  time 
from  the  filing  of  a  case  to  its  final 
disposition  (including  the  pretrial, 
adjudicatory,  post-trial,  and  appellate 
stages  of  the  litigation  process)  and  the 
reduction  of  the  cost  and  complexity  of 
litigation.  The  Board  is  particularly 
interested  in  projects  that  test 
techniques  for  improving  the 
coordination  between  the  courts  and 
social  service  and  treatment  agencies  in 
order  to  accelerate  and  improve 
dispositions  in  juvenile,  mental  health, 
drug  possession,  and  other  cases.  This 
category  does  not  include  operational 
support  for  mediation,  arbitration  or 
other  dispute  resolution  programs.  (See 
also  section  II.B.2.b.iv.(b)  regarding  the 
National  Symposium  on  Reducing 
Litigation  Delay.) 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support  the 
examination  of  the  causes  of  delay  and 
the  methods  for  improving  case 
processing  in  trial  courts  in  rural 
jurisdictions,  limited  jurisdiction  urban 
trial  courts,  and  in  intermediate 
appellate  courts.  In  addition,  grant 
support  has  been  awarded  to  projects 
demonstrating  the  use  of  differentiated 
case  management  in  trial  and  appellate 
courts,  and  examining  the  impact  of 
innovative  procedures  for  screening 
civil  cases,  handling  medical 
malpractice  cases,  and  expediting 
appellate  decisions. 

The  Institute  has  also  supported 
development  of  a  case  management 
review  process;  studies  of  case 
processing  in  civil  and  domestic 
relations  cases;  the  extent  of  case 
processing  problems  caused  by 
discovery;  methods  for  effectively 
managing  motions  practice  in  civil 
cases;  examination  of  the  feasibility  of 
collecting  billing  information  from 
attorneys  in  order  to  better  assess  the 
impact  of  new  procedures  on  litigant 
costs;  and  assistance  to  trial  courts  in 
major  urban  areas  and  to  appellate 
courts  to  improve  case  processing,  adopt 
and  implement  time  standards,  and 
otherwise  reduce  litigation  delay. 

h.  Substance  Abuse.  This  category 
includes  the  development  and 
evaluation  of  innovative  techniques  for 
courts  to  handle  the  increasing  volume 
of  substance  abuse-related  criminal, 
civil,  juvenile  and  domestic  relations 
cases  fairly  {ind  expeditiously;  the 
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planning  and  presentation  of  seminars 
or  other  educational  forums  for  judges, 
probation  officers,  caseworkers,  and 
other  court  personnel  to  examine  court- 
related  issues  concerning  alcohol  and 
other  drug  abuse  and  develop  specific 
plans  for  how  individual  courts  can 
respond  to  the  impact  of  the  increasing 
volume  of  substance  abuse-related 
criminal,  civil,  juvenile,  and  domestic 
relations  cases  on  their  ability  to 
manage  their  overall  caseloads  fairly 
and  efficiently. 

The  Board  of  Directors  is  particularly 
interested  in  funding  innovative 
projects  which  establish  coordinated 
efforts  between  local  courts  and 
treatment  providers;  enhance  inter¬ 
branch  communication  regarding  the 
effective  disposition  of  cases  involving 
substance  abuse;  and  evaluate  the 
effectiveness  of  various  methods  for 
treating  substance  abuse.  Proposals 
should  demonstrate  a  direct  impact  on 
the  ability  of  State  courts  to  handle 
cases  involving  substance  abuse  fairly 
and  effectively.  The  Institute  will  not 
fund  projects  focused  on  developing 
additional  assessment  tools  for 
substance  abusers,  or  providing  support 
for  basic  court  or  treatment  services. 

(See  also  section  II.B.2.b.iv.a.  regarding 
the  National  Symposium  on  the 
Implementation  and  Operation  of  Drug 
Courts.) 

In  previous  funding  cycles,  the 
Institute  has  sponsored  a  National 
Conference  on  Substance  Abuse  and  the 
Courts,  and  State  efforts  to  implement 
the  plans  developed  at  that  Conference. 

It  has  also  supported  projects  to 
evaluate  the  drug  court  procedures 
initiated  by  the  Dade  County,  Florida, 
Pulaski  County,  Arkansas,  and  New 
York  City  courts,  and  the  effectiveness 
of  other  court-based  alcohol  and  drug 
assessment  programs;  replicate  the  Dade 
County  program  in  non-urban  sites; 
assess  the  impact  of  legislation  and 
court  decisions  dealing  with  drug- 
affected  infants,  and  strategies  for 
coping  with  increasing  caseload 
pressures;  develop  a  benchbook  to  assist 
judges  in  child  abuse  and  neglect  cases 
involving  parental  substance  abuse;  test 
the  use  of  a  dual  diagnostic  treatment 
model  for  domestic  violence  cases  in 
which  substance  abuse  was  a  factor;  and 
present  local  and  regional  educational 
programs  for  judges  and  other  court 
personnel  on  substance  abuse  and  its 
treatment. 

The  Institute  and  the  Bmeau  of  Justice 
Assistance  (BJA)  also  are  supporting  two 
technical  assistance  projects:  one  by  the 
National  Center  for  State  Courts  to  assist 
courts  in  implementing  the  plans 
developed  at  the  National  Conference; 
and  the  other  by  the  American 


University  Court  Technical  Assistance 
Project  to  identify  successful  drug  case 
management  strategies,  conduct 
seminars  on  drug  case  management,  and 
develop  a  guidebook  for  implementing 
drug  case  processing  initiatives.  In 
addition,  the  Institute  and  the 
Department  of  Health  and  Human 
Services’  Center  for  Substance  Abuse 
Treatment  (CSAT)  have  entered  into 
inter-agency  agreement  to  conduct 
regional  training  programs  for  State 
judges  and  legislators  on  substance 
abuse  treatment. 

i.  Facilitating  the  Appropriate  Use  of 
Intermediate  Sanctions.  Since  FY  1989, 
the  Institute  has  supported  a  joint 
program  with  the  National  Institute  of 
Corrections  (NIC)  to  facilitate  the 
purposeful  and  effective  use  of 
intermediate  sanctions  by  (1)  helping 
State  and  local  jurisdictions  analyze 
their  current  sanctioning  purposes  and 
practices  and  (2)  encouraging  the 
leadership  ana  active  participation  of 
the  judiciary  in  guiding  the 
development  and  use  of  a  meaningful 
array  of  sanctions.  “Intermediate 
sanctions”  refers  to  a  range  of  penalties 
and  programs  between  imsupervised 
probation  and  total  confinement  for 
felony  offenders  who  do  not  pose  a 
significant  risk  to  public  safety  (e.g., 
fines,  restitution,  community  service, 
house  arrest,  day-reporting  centers,  and 
intensive-supervised  probation). 

As  part  of  the  continuation  of  the  joint 
program,  the  Board  is  interested  in 
supporting  a  comprehensive  project  that 
consists  of: 

•  Presentation  of  a  national  video 
conference  for  teams  of  judges  and 
criminal  justice  officials  on  how  to 
effectively  develop  and  implement 
intermediate  sanctions; 

•  Production  of  videotapes  for  use  in 
local  or  State  judicial  training  programs 
modeled  after  the  video  conference  to 
generate  the  support  and  participation 
of  key  decision-makers  and 
practitioners; 

•  Presentation  of  a  two-day  regional 
or  Single-State  training  program  for 
teams  of  judges  and  criminal  justice 
officials;  and 

•  Development  of  a  specialized 
training  program  for  judges  for  inclusion 
in  annual  judicial  conferences  or  other 
State  continuing  judicial  education 
pro^ams. 

These  educational  programs  and 
materials  should  be  designed  to  offer 
practical  information  to  participants  to 
enhance  their  imderstanding  of  the 
principles  imderlying  the  effective  use 
of  a  range  of  sanctions,  and  create  the 
environment  for  a  collaborative  working 
relationship  among  the  judicial  and 
executive  branch  officiads  responsible 


for  their  effective  implementation.  The 
teams  attending  these  programs  should 
include,  at  a  minimum,  the  presiding 
judge  of  the  general  jurisdiction  court  or 
the  criminal  division  of  that  court,  the 
community  corrections  director  or  chief 
probation  officer,  and  the  prosecutor. 
Teams  should  also  include  other  key 
decisionmakers  such  as  the  public 
defender.  State  or  local  legislators,  the 
chief  law  enforcement  officer,  and 
members  of  the  community. 

Collaborative  concept  papers  from 
two  or  more  organizations  may  be 
submitted.  Applicants  may  wish  to  refer 
to  “The  Intermediate  Sanctions 
Handbook:  Experiences  and  Tools  for 
Policy-Makers,”  available  through  the 
NIC  Information  Center,  1860  Industrial 
Circle,  Suite  A,  Longmont,  Colorado 
80501. 

j.  Assessing  the  Impact  of  Health 
Care-Related  Issues  on  the  State  Courts. 
This  category  includes  research, 
demonstration,  education,  and 
evaluation  projects  on  issues  related  to 
the  growing  impact  of  health  care 
related  issues  on  the  State  coiirts. 

Among  the  issues  that  may  be  addressed 
are: 

•  The  use  and  effectiveness  of 
innovative  remedies  in  long-term 
environmental  and  toxic  substance 
exposure  cases  such  as  medical 
surveillance  orders; 

•  The  impact  on  the  State  courts  of 
proposed  or  enacted  changes  in  the 
nation’s  health  care  system; 

•  The  potential  impact  on  the  State 
Courts  of  the  U.S.  Supreme  Court’s 
decision  in  Daubert  v.  Merrill  Dow 
Pharmaceuticals,  governing  the  use  of 
scientific  evidence  under  the  Federal 
Rules  of  Evidence; 

•  The  implications  for  the  courts  of 
advances  in  the  application  of 
biotechnology  to  health  care; 

•  The  impact  on  State  courts  of  the 
judicial  review  of  administrative 
decisions  made  under  Medicaid  and 
similar  State-authorized  health  care 
programs,  and  decisions  made  by  State 
medical  review  boards;  and 

•  The  basis  for  determining  what 
constitutes  clear  and  convincing 
evidence  of  a  person’s  wish  not  to 
initiate  or  continue  life-sustaining 
treatment,  including  the  implications  of 
the  Federal  Patient  Self-Determination 
Act;  what  constitutes  extraordinary 
rather  than  routine  medical  services  in 
disputes  over  the  extent  of  health 
insurance  coverage;  and  the  legal  and 
ethical  implications  involved  in 
litigation  over  organ  transplants. 

In  previous  funding  cycles,  the 
Institute  has  support^  projects  to: 
develop  guidelines  for  judges  in  cases 
regarding  the  withdrawal  of  life- 


45988 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Notices 


sustaining  treatment;  prepare 
benchbooks,  handbooks,  videotapes  and 
training  materials  on  guardianship,  the 
Americans  with  Disabilities  Act  and 
AIDS;  and  conduct  a  series  of  health 
science-law  workshops  for  judges  and 
judicial  educators. 

k.  Improving  the  Use  of  Juries.  This 
category  includes  innovative  research, 
demonstration,  evaluation,  and 
education  projects  to  assist  courts  to 
improve  juror  comprehension,  the 
structure  of  jury  decisionmaking,  public 
imderstanding  of  jury  decisions,  and 
attitudes  toward  jury  service.  Among 
the  topics  that  could  be  addressed  are: 

i.  Demonstrations  and  evaluations  of 
innovative  approaches  for  assuring  jvuor 
safety  both  dining  and  following  jiuy 
service,  and  for  reducing  the  emotional 
effects  on  jurors  of  sensational  trials  or 
cases  involving  particularly  traiunatic 
events. 

ii.  Assessments  of  the  effect  on 
outcome,  deliberation  time,  and  jmor 
satisfaction  of  innovative  procedines 
including: 

•  The  use  of  "plain  English” 
preliminary  and  final  instructions; 

•  Permitting  juries,  dur.ng  their 
deliberations,  to  use  or  have  on-line 
access  to  videotaped  testimony, 
computerized  transcripts,  copies  or 
videotapes  of  the  instructions,  any 
computer  simulations  used  in  the  trial, 
and  other  similar  materials; 

•  Permitting  jurors  to  discuss  the  case 
during  trial; 

•  Permitting  attorneys  to  present 
brief,  periodic  "mini-summaries”  or 
explanations  of  their  case;  and 

•  Using  structured  verdict  forms  or 
special  verdicts. 

iii.  Studies  exploring  whether  juries 
limited  to  individuals  with  certain 
educational  or  professional  backgrounds 
are  better  able  to  understand  and 
dispense  justice  in  litigation  involving 
complex  subject  matter  than  randomly 
selected  juries,  or  judges. 

Proposals  for  research  submitted 
imder  this  category  should  demonstrate 
the  direct  applicability  of  the  results  to 
court  practices  and  procedures. 

In  previous  funding  cycles,  the 
Institute  has  supported  a  manual  for 
implementing  innovations  in  jury 
selection,  use,  and  management; 
technical  assistance  and  training  to 
facilitate  implementation  of  the 
Standards  on  Jury  Management;  an 
investigation  of  the  impact  of  juror 
notetaldng  and  question  asking;  an 
examination  of  the  relationship  of  juror 
fees,  terms  of  service,  and  excuses  from 
juror  service;  and  development  of  a 
guide  for  making  juries  accessible  to 
persons  with  disabilities. 


1.  Family  Violence  and  the  Courts. 

This  category  includes: 

i.  State  and  local  court  projects  to 
implement  the  action  plans  and 
strategies  developed  by  the  teams  that 
participated  in  the  Institute-supported 
National  Conference  on  Family  Violence 
and  the  Courts  to  be  held  in  San 
Francisco  in  March,  1993,  and  projects 
designed  to  assist  teams  in 
implementing  their  plans.  A  special 
accelerated  cycle  has  been  established 
for  considering  such  projects. 

In  order  to  be  considered  during  this 
special  cycle,  concept  papers  proposing 
implementation  projects  must  be  mailed 
by  October  8, 1993.  They  will  be 
considered  by  the  Institute’s  Board  of 
Directors  at  its  meeting  in  November. 
1993.  Applications  based  on  those 
concept  papers  will  be  considered  by 
the  Board  at  its  meeting  in  March,  1994. 
The  Institute  also  will  accept  and 
consider  concept  papers  proposing 
implementation  projects  during  its 
regular  funding  cycle.  (See  section 
VI.D.) 

ii.  Projects  to  collect  information  on 
the  admissibility,  quality,  availability, 
and  cost  of  expert  testimony  offered  on 
behalf  of  battered  women  on  trial  for 
killing  or  assaulting  their  alleged 
abusers,  and  the  development  and 
testing  of  training  materials  to  assist: 

•  Battered  women,  operators  of 
domestic  violence  shelters,  battered 
women’s  advocates,  and  attorneys  to  use 
emd  assess  such  expert  testimony  in 
appropriate  cases,  particularly  cases 
involving  indigent  women;  and 

•  Judges,  court  staff,  and  criminal 
justice  officials  in  understanding  such 
testimony  and  assuring  the  fair 
adjudication  of  such  cases. 

iii.  Projects  to  identify  appropriate 
and  effective  approaches  for  courts  to 
adjudicate  child  custody  litigation 
involving  domestic  violence,  including: 

•  Research  describing  and  analyzing 
the  extent  and  nature  of  State  court 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence; 

•  The  development,  testing,  and 
delivery  of  training  to  assist  judges  and 
court  staff  in  understanding  and  fairly 
adjudicating  child  custody  cases 
involving  domestic  violence;  and 

•  Development  and  testing  of  , 
approaches  to  assist  judges  in 
determining  and  addressing  the  service 
needs  of  children  exposed  to  domestic 
violence,  and  the  design  and 
presentation  of  training  on  the  short- 
and  long-term  effects  on  children  of 
exposure  to  domestic  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation  or  other  orders. 


iv.  Projects  examining  the  effects  and 
appropriate  use,  if  any,  of  mediation  in 
dissolution,  custody,  visitation  and 
other  cases  involving  family  violence. 

V.  Projects  addressing  the  issues 
specified  in  section  512  of  the  pending 
Violence  Against  Women  Act  such  as 
training  on  the  nature,  incidence  and 
impact  of  sexual  assault  and  domestic 
violence;  the  application  of  rape  shield 
laws;  the  use  of  expert  witnesses  in 
sexual  assault  cases;  and  the  need  for 
and  appropriate  use  of  orders  of 
protection  in  domestic  violence  cases. 

In  previous  funding  cycles,  the 
Institute  supported  a  national 
conference  on  family  violence  and  the 
courts;  a  national  and  a  State 
symposium  on  courts,  children  and  the 
family;  a  national  symposium  on 
enhancing  coordination  of  cases 
involving  the  same  family  that  are  being 
heard  in  different  courts;  and  the 
development  and  testing  of  curricula  to 
enhance  judges’  understanding  of  the 
dynamics  of  family  violence  and  guide 
them  in  adjudicating  family  violence 
cases  and  custody  cases  in  which 
spousal  abuse  is  involved.  In  addition, 
the  Institute  has  supported  an 
evaluation  of  the  effectiveness  of  court- 
ordered  treatment  for  family  violence 
offenders;  a  demonstration  of  ways  to 
improve  court  processing  of  injunctions 
for  protection  and  a  study  of  ways  to 
improve  the  effectiveness  of  civil 
protection  orders  for  family  violence 
victims;  studies  of  the  appropriate  use 
of  mediation  in  child  abuse  cases  and  in 
divorce,  custody,  and  visitation  cases 
involving  family  violence;  development 
of  a  video  and  other  materials  for  parties 
and  children  awaiting  a  court  hearing  in 
domestic  relations  cases  involving 
family  violence;  an  examination  of  state- 
of-the-art  court  practices  for  handling 
family  violence  cases  and  of  ways  to 
improve  access  to  rural  courts  for 
victims  of  family  violence;  a  benchbook 
for  judges  on  child  abuse  and  neglect 
cases  stemming  from  parental  substance 
abuse;  curricula  to  fairly  adjudicate 
child  abuse  and  neglect  cases;  an 
examination  of  the  effectiveness  of 
probation  as  a  sanction  for  child  sexual 
abuse  offenders;  and  the  development  of 
guidelines  for  courts  in  handling  elder 
abuse  cases. 

m.  The  Relationship  Between  State 
and  Federal  Courts.  This  category 
includes  education,  research, 
demonstration,  and  evaluation  projects 
designed  to  build  upon  the  insights  and 
information  gained  at  the  Institute- 
supported  National  Conference  on  State- 
Federal  Judicial  Relationships  held  in 
Orlando  in  April  1992. 

i.  Among  the  topics  that  could  be 
addressed  in  education  projects  axe  the 
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development  and  testing  of  ciirricula 
and  other  educational  materials  to: 

•  Enhance  operation  of  State-Federal 
Judicial  Councils; 

•  Assist  judges  and  court  staff  in 
drawing  the  attention  of  the  public  and 
the  media  to  the  needs  of  the  courts 
within  the  bounds  of  the  applicable 
codes  of  conduct; 

•  Illustrate  effective  methods  being 
used  at  the  trial  court,  State  and  Circuit 
levels  to  coordinate  cases  and 
administrative  activities;  and 

•  Conduct  regional  conferences 
replicating  the  National  Conference. 

ii.  Among  the  topics  that  could  be 
addressed  in  other  types  of  projects  are 
examination  of  the  impact  of  varying 
Federal  prosecution  policies  on  the 
State  courts,  and  the  development  and 
testing  of  new  approaches  to: 

•  Coordinate  related  State  and 
Federal  criminal  cases; 

•  Coordinate  cases  that  may  be 
brought  under  the  pending  Violence 
Against  Women  Act; 

•  Coordinate  bankruptcy  cases  with 
State  litigation  involving  tlxe  individual 
or  entity  in  bankruptcy  including 
improved  notice,  certification  and 
commimication  procedures  and 
practices; 

•  Exchange  information  and 
coordinating  calendars  among  State  and 
Federal  courts; 

•  Handle  capital  habeas  corpus  cases 
fairly  and  efficiently: 

•  Share  jury  pools,  alternative  dispute 
resolution  programs  and  court  services; 
and 

•  Facilitate  certification  of  cases  from 
Federal  to  State  courts  and  explore  the 
implications  of  certification  of  cases 
from  State  to  Federal  courts. 

In  previous  funding  cycles,  the 
Institute  has  supported  a  national  and 
regional  conferences  on  State-Federal 
judicial  relationships  and  the  Chief 
Justices’  Special  Committee  of  State 
Judges  on  Asbestos  Litigation.  In 
addition,  the  Institute  has  supported 
projects  developing  judicial  impact 
statement  procedures  for  national 
legislation  affecting  State  courts,  and 
projects  examining  methods  of  State  and 
Federal  court  cooperation;  procedures 
for  facilitating  certification  of  questions 
of  law;  the  management  of  mass  tort 
litigation  in  State  and  Federal  courts; 
the  impact  on  the  State  courts  of 
diversity  cases  and  cases  brought  under 
section  1983;  the  procedures  used  in 
Federal  habeas  corpus  review  of  State 
court  criminal  cases;  the  factors  that 
motivate  litigants  to  select  Federal  or 
State  courts;  and  the  mechanisms  for 
transferring  cases  between  Federal  and 
State  courts,  as  well  as  the  methods  for 
effectively  consolidating,  deciding,  and 


managing  complex  litigation.  The 
Institute  has  also  supported  a 
clearinghouse  of  information  on  State 
constitutional  law  decisions,  and  a 
seminar  examining  the  implications  of 
the  “Federalization”  of  crime. 

C.  Single  Jurisdiction  Projects 

The  Board  will  consider  supporting  a 
limited  number  of  projects  submitted  by 
State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  It  has  established  two 
categories  of  Single  Jurisdiction 
Projects: 

1.  Programs  Addressing  a  Critical  Need 
of  a  Single  State  or  Lo<^  Jurisdiction 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $600,000  to 
support  projects  submitted  by  State  or 
local  courts  that  address  the  needs  of 
only  the  applicant  State  or  local 
jvuisdiction.  A  project  imder  this  section 
may  address  any  of  the  topics  included 
in  the  Special  Interest  Categories  or 
Statutory  Program  Areas,  and  may,  but 
need  not,  seek  to  implement  the 
findings  and  recommendations  of 
Institute-supported  research,  evaluation, 
or  demonstration  programs.  Concept 
papers  for  single  jiuisdiction  projects 
may  be  submitted  by  a  State  court 
system,  an  appellate  court,  or  a  limited 
or  general  jurisdiction  trial  court.  All 
awards  under  this  category  are  subject 
to  the  matching  requirements  set  forth 
in  section  X.B.l. 

b.  Application  Procedures.  Concept 
papers  and  applications  requesting 
funds  for  projects  imder  this  section 
must  meet  the  requirements  of  sections 

VI.  (“Concept  Paper  Submission 
Requirements  for  New  Projects”)  and 

VII.  (“Application  Requirements”), 
respectively,  and  must  demonstrate  that: 

i.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 

ii.  Tha  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

2.  Technical  Assistance  Grants 

a.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $600,000  of 
Fiscal  Year  1994  funds  (in  addition  to 
any  technical  assistance  funds 
remaining  from  Fiscal  Year  1993)  to 
support  the  provision  of  technical 
assistance  to  State  and  local  courts.  The 
exact  ammmt  to  be  awarded  for  these 
grants  will  depend  on  the  number  and 
Quality  of  the  applications  submitted  in 
this  category  and  other  categories  of  the 
Guideline.  It  is  anticipated,  however, 
that  at  least  $150,000  will  ^  available 
each  quarter  to  support  Technical 
Assistance  grants.  The  program  is 


designed  to  provide  State  and  local 
courts  with  sufficient  support  to  obtain 
technical  assistance  to  diagnose  a 
problem,  develop  a  response  to  that 
problem,  and  initiate  implementation  of 
any  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants,  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
repeating,  or  both. 

The  technical  assistance  must  be 
completed  within  12  months  after  the 
start  date  of  the  grant.  Only  State  or 
local  courts  may  apply  for  Technical 
Assistance  grants.  As  with  other  awards 
to  State  or  local  courts,  cash  or  in-kind 
match  miist  be  provided  equal  to  at  least 
50%  of  the  grant  amount.  Technical 
Assistance  grant  recipients  also  are 
subject  to  the  same  quarterly  reporting 
requirements  as  other  Institute  grantees. 

At  the  conclusion  of  the  grant  period, 
a  Technical  Assistance  grant  recipient 
must  complete  a  Technical  Assistance 
Evaluation  Form.  The  grantee  also  must 
submit  to  the  Institute  three  copies  of  a 
final  report  that  explains  how4t  intends 
to  act  on  the  consultant’s 
recommendations  as  well  as  three 
copies  of  the  consultant’s  written  report. 

b.  Review  Criteria.  Technical 
Assistance  grants  will  be  awarded  On 
the  basis  of  criteria  including:  whether 
the  assistance  would  address  a  critical 
need  of  the  court;  the  soundness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s):  commitment  on  the  part 
of  the  court  to  act  on  the  consultant’s 
recommendations;  and  the 
reasonableness  of  the  proposed  budget. 
The  Institute  will  also  consider  factors 
such  as  the  level  and  natiue  of  the 
match  that  would  be  provided,  diversity 
of  subject-matter,  and  geographic 
diversity  in  awarding  Technical 
Assistance  grants. 

c.  Application  Procedures.  In  lieu  of 
concept  papers  and  formal  applications, 
applicants  for  Technical  Assistance 
grants  may  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project 
and  addressing  the  criteria  listed  above. 
Although  there  is  no  prescribed  form  for 
the  letter  nor  a  minimum  or  maximiun 
page  limit,  letters  of  application  should 
include  the  following  information  to 
assme  that  each  of  the  criteria  is 
addressed: 

i.  Need  for  Funding.  What  is  the 
critical  need  facing  the  coxirt?  How  will 
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the  proposed  technical  assistance  help 
the  court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

ii.  Project  Descriptioa.  What  tasks 
would  tlte  consultant  be  expected  to 
perform?  Who  (organization  or 
individual)  would  be  hired  to  provide 
the  assistance  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdiction's  norc^ 
procedures  for  procuring  consultant 
services.)  What  is  the  time  fraaae  for 
completion  of  the  tedinical  assistance? 
How  would  the  court  oversee  the  project 
and  mvide  guidance  to  the  consultant? 

If  foe  consultant  has  been  identified, 
a  letter  from  foat  individual  or 
organizatioa  docninenting  interest  in 
and  availability  far  the  pn^ect.  as  well 
as  foe  consultant's  ability  to  complete 
foe  assign  mmrt  within  the  propo^ 
time  period  and  for  foe  proposed  cost, 
should  accompany  the  applicant's  lettm. 
The  consultant  must  agree  to  submit  a 
detailed  written  report  to  foe  court  and 
the  IirstitutB  upon  completion  of  tlm 
technical  assistaixs. 

If  the  support  or  cor^reration  of 
agencies,  funding  bodii^  organizations, 
or  courts  other  tfausn  the  applicant, 
would  be  needed  in  order  for  the 
consultant  to  perform  the  required  tasks, 
written  assurances  of  such  support  or 
cooperatian  must  accompany  foe 
application  letter,  ^pport  letters  also 
may  be  submitted  vmder  separate  cover, 
however,  to  ensure  foat  there  is 
sufficient  time  to  bring  them  to  foe 
attention  of  the  Board’s  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  two  weeks  prior  to  foe 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  November  4, 1993;  February  17, 
1994;  AprU  28. 1994;  and  July  14. 1994). 

iii.  Likelihood  rrf  impiementation. 
What  steps  have  bem/will  be  taken  to 
facilitate  implementation  of  the 
consultant’s  recommendations  upon 
completion  of  the  tedinical  assistance? 
For  example,  if  foe  support  or 
cooperation  of  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  appficant  will  be  needed  to 
adopt  foe  changes  recommended  by  foe 
consultant  and  approved  by  foe  court, 
how  will  they  be  involved  in  the  review 
of  foe  reccanmendations  and 
development  of  foe  implementation 
plan? 

iv.  Budget  and  matching  State 
contribution.  A  completed  Form  E, 
“Preliminary  Budget”  (see  appendix  IV 


to  the  (kant  Guideline),  must  be 
included  with  foe  applicant's  letter 
requesting  technical  assistance.  Please 
note  foat  foe  estimated  cost  of  foe 
technical  assistance  services  foould  be 
broken  down  into  the  categories  listed 
on  foe  budget  form  rather  than 
aggregated  imder  foe  Consultant/ 
Contractual  categmy.  In  additicm,  the 
budget  riioukl  provide  for  submission  of 
three  copies  of  the  consultant's  final 
report  to  foe  Institute. 

V.  Support  for  the  project  from  the 
State  supreme  court  or  its  designated 
agency  or  council.  Written  concurrence 
on  the  need  fax  foe  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
appendix  V)  signed  by  the  Chief  Justice 
of  foe  Slate  Supreme  Court  or  foe  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant’s  letter  or  under  separate 
cover  prior  to  consideration  of  foe 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  foe  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly. 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calmidar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  between 
O^ober  1. 1993,  and  January  15. 1994, 
will  be  notified  of  foe  Board’s  decision 
by  March  31, 1994;  those  submitting 
letters  Iratween  January  16,  and  Mandi 
15, 1994,  will  be  notified  by  May  31. 
1994.  Notification  of  the  Board’s 
decisions  concerning  letters  received 
between  March  16  and  June  15, 1994, 
will  be  made  by  August  31. 1994;  and 
applicants  submitting  letters  between 
June  16  and  September  30. 1994,  will  be 
notified  by  November  30. 1994.  The 
Board  has  delegated  its  authority  to 
approve  these  grants  to  its  Technical 
Assistance  Committee. 

The  Technical  Assistance  grant 
program  described  in  this  section 
should  not  be  confused  with  foe  Judicial 
Education  Technical  Assistance  projects 
described  in  section  n.B.2.b.iii. 

ni.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  guideline; 

A.  Institute 

The  State  Justice  Institute. 

B.  State  Supreme  Court 

Tlie  highest  appellate  court  in  a  State, 
imless,  foe  purposes  of  the  Institute 
program,  a  constitutionally  or 


legislatively  establiriied  judicial  council 
that  acts  in  place  oi  that  court  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State's  judicial  systmn.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  d^crib^  in  this 
guideline. 

C.  Designated  Agency  or  Council 

The  office  m  judicial  body  which  is 
authmized  under  State  law  or  by 
delegation  fiom  foe  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer,  and  be 
account^le  for  those  funds. 

D.  Grantor  Agency 

The  State  Justice  Institute. 

E.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

F.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

G.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g,,  advisory  board  members) 
working  forectiy  on  the  prefect.  Under 
normal  circumstances,  allowable  match 
may  be  incurred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incurred  from  the  date  of 
the  Institute  Board  of  Directors' 
approval  of  an  award.  Match  does  not 
include  project-related  income  such  as 
tuition  or  revenue  from  the  sale  of  grant 
products,  nor  time  of  participants 
attending  an  education  program. 

H.  Continuation  Grant 

A  grant  of  no  more  than  24  months  to 
pjermit  completion  of  activities  initiated 
under  an  existing  Institute  grant  or 
enhancement  of  foe  programs  or 
services  produced  or  established  during 
the  prior  grant  period. 

I.  On-Going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  fo^  is  national  in  scope  a^ 
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that  provides  the  State  courts  with 
services,  programs  or  products  for 
which  there  is  a  continuing  important 
need. 

/.  Package  Grant 

A  single  grant  that  supports  two  or 
more  closely  related  projects  which 
logically  should  be  viewed  as  a  whole 
or  would  require  substantial  duplication 
of  effort  if  administered  separately. 
Closely  related  projects  may  include 
those  addressing  interrelated  topics,  or 
those  requiring  the  services  of  all  or 
some  of  the  same  key  staff  persons,  or 
the  core  elements  of  a  multifaceted 
program.  Each  of  the  components  of  a 
package  grant  must  operate  within  the 
same  project  period. 

K.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions  and/or  experiences  through  em 
interview,  questionnaire,  or  other  data 
collection  technique(s). 

L.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  other  instructors’ 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises,  case 
studies,  hypotheticals,  quizzes  and 
other  materials  for  involving  the 
participants;  background  materials  for 
participants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
preferred  qualifications  or  experience  of 
those  selected  as  faculty. 

M.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  ciuricula;  monographs: 
reports;  books;  articles:  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  and  computer 
software. 

rV.  Eligibility  For  Award 

In  awarding  funds  to  accomplish 
these  objectives  and  purposes,  the 
Institute  has  been  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
U.S.C.  10705(b)(1)(A)):  national 
nonprofit  organizations  controlled  by, 
operating  in  conjimction  with,  and 
serving  the  judicial  branches  of  State 
governments  (42  U.S.C.  10705(b)(1)(B)); 


and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  U.S.C. 
10705(b)(1)(C)). 

An  apphcant  will  be  considered  a 
nationd  education  and  training 
applicant  vmder  section  10705(b)(1)(C) 
if:  (1)  The  principal  purpose  or  activity 
of  the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  expertise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  likely  replicability  of  the 
projects’  methodology  and  results  in 
other  jurisdictions.  For-profit 
organizations  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  fees. 

The  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements. 

Finally,  the  Institute  may  enter  into 
inter-agency  agreements  with  other 
public  or  private  funders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State’s 
Supreme  Coinrt  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI.B.2.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Projects  and  Grants;  Size  of 
Awards 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
section  II.B.2.b.  and  n.C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are: 


1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  New  grants  (S^  sections  VI.  and 

vn.). 

2.  Continuation  grants  (See  sections 
ra.H.  and  K.A). 

3.  On-going  Support  grants  (See 
sections  m.I.  and  IX.B.). 

4.  Package  Grants  (See  sections  m.J., 
VI.A.2.b..  VI.A.3.b.,  and  VH.). 

5.  Teclmical  Assistance  grants  (See 
section  n.C.2.). 

6.  Curriculum  Adaptation  grants  (See 
section  II.B.2.b.i.(b)). 

7.  Scholarships  (^e  section 

n.B.2.b.v.). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below,  concept 
papers  and  applications  for  new  projects 
other  than  national  conferences,  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$300,000,  although  new  and 
continuation  awards  in  excess  of 
$200,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impact  nationally. 

2.  Applications  for  on-going  support 
grants  may  request  funding  in  amounts 
up  to  $600,000,  except  as  provided  in 
paragraph  V.C.3.  At  Ae  discretion  of  the 
Board,  ^e  funds  to  support  on-going 
support  grants  may  be  awarded  either 
entirely  from  the  Institute’s 
appropriations  for  the  fiscal  year  of  the 
award  or  from  the  Institute’s 
appropriations  for  successive  fiscal 
years  beginning  with  the  fiscal  year  of 
the  award.  When  funds  to  support  the 
full  amount  of  an  on-going  support  grant 
are  not  awarded  from  the  appropriations 
for  the  fiscal  year  of  award,  funds  to 
support  any  subsequent  years  of  the 
grant  will  be  made  available  upon  (1) 
the  satisfactory  performance  of  the 
project  as  reflected  in  the  quarterly 
Progress  Reports  required  to  be  filed  and 
grant  monitoring,  and  (2)  the  availability 
of  appropriations  for  that  fiscal  year. 

3.  An  application  for  a  package  grant 
may  request  funding  in  an  amount  up  to 
a  total  of  $750,000  per  year. 

4.  Applications  for  technical 
assistance  grants  may  request  funding  in 
amounts  up  to  $30,000. 

5.  Applications  for  curriculum 
adaptation  grants  may  request  funding 
in  amoimts  up  to  $20,000. 

6.  Applications  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 
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D.  Length  of  Gamt  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  24  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exca^  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VI.  Concept  Paper  SiAmisskni 
Requirements  for  New  Projects 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  bemuse  they  enable  the 
Institute  to  loom  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
proj^  the  nature  and  amount  of  grant 
awards.  This  requirement  and  the 
submission  deadlines  for  concept 
papers  and  applications  may  be  waived 
for  good  cause  (e.g..  the  proposed 
project  would  provide  a  significant 
benefit  to  the  State  courts  or  the 
opportunity  to  coaduct  the  project  did  . 
not  arise  until  after  the  deadline). 

A.  Format  and  Content 

All  concept  papms  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliminary  budget,  regardless  of 
whedier  the  applicant  is  proposing  a 
single  project  or  a  “peck^  of  projects," 
or  wh^er  the  applicant  is  requesting 
accelerated  awaid  of  a  grant  of  less  tlmn 
$40,000. 

1.  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 

a.  A  title  describing  the  proposed 
project: 

b.  The  name  and  address  of  the  court, 
organization  or  individual  submitting 
the  paper; 

c.  The  name,  title,  address  (if  different 
from  that  in  b.j.  and  telephone  number 
of  a  contact  person(s)  who  can  provide 
further  infonnation  about  the  paper; 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  1LB.2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  ILB.l.)  that  the  proposed 
project  addresses  most  dire^y,  and 

e.  The  estimated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grant  of  less  than  $404X)0 
based  on  the  concept  paper,  should  add 
APPUCATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 


2.  The  Program  Narrative 

a.  Concept  Papers  Proposing  a  Singfe 
Project.  The  pit^ram  narrative  of  a 
concept  paper  describing  a  single 
project  should  be  no  longer  th^ 
necessary,  but  in  no  case  should  exceed 
eight  (8)  double-spaced  pages  on  8^  by 
11  inch  paper.  Margins  must  not  be  la^ 
than  1  inch  and  type  no  smaller  than  12 
point  and  12  cpi  must  be  lised.  The 
narrative  should  describe: 

i.  Why  thisproject  is  needed  and  how 
it  will  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location(s).  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  m^  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  sites(s). 

If  the  project  is  not  site  specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  will  address, 
why  existing  matmals,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
roblems,  and  the  benefits  that  would 
e  realized  fi-om  the  project  by  State 
courts  generally. 

ii.  what  will  be  done  if  a  grant  is 
awarded?  A  summary  description  of  the 
project  to  be  conducted  and  the 
approach  to  be  taken,  including  the 
anticipated  length  of  the  grant  period. 
Applicants  requesting  a  waiver  of  the 
application  requirement  for  a  grant  of 
less  than  $40,000  should  explain  the 
proposed  methods  for  conducting  the 
project  as  fully  as  space  allows. 

iii.  How  the  effects  and  quality  of  the 
project  will  be  determined?  A  summary 
description  of  how  the  project  will  be 
evaluated,  including  the  evaluation 
criteria. 

iv.  How  others  will  find  out  about  the 
project  and  be  able  to  use  the  results? 

A  description  of  the  products  that  will 
result,  the  degree  to  which  they  will  be 
applicable  to  courts  across  the  nation, 
and  the  manner  in  which  the  products 
and  results  of  the  project  will  be 
disseminated. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Project.  The  program  narrative  of  a 
concept  paper  requesting  a  package 
grant  (see  definition  in  section  III.).) 
should  be  no  longer  than  necessary,  but 
in  no  case  should  exceed  15  double¬ 
spaced  pages  on  8V2  by  11  inch  paper. 
Margins  must  not  be  1^  than  1  inch 
and  type  no  smaller  than  IZ-point  and 
12  cpi  must  be  used. 

In  addition  to  addressing  the  Issues 
listed  in  paragraph  VI.A.2.a..  the 
program  narrative  of  a  package  grant  - 


concept  paper  must  describe  briefly 
each  component  project,  as  well  as  how 
its  indusiim  enhances  t^  entire 
package;  and  explain: 

i.  How  are  the  proposed  projects 
related? 

ii.  How  would  their  operation  and 
administration  be  enhanced  if  they  were 
funded  as  a  package  rather  than  as 
individual  projects;  and 

iii.  What  disadvantages,  if  any,  would 
accrue  by  considering  or  funding  them 
separately. 

3.  The  Budget 

a.  Concept  Papers  Proposing  a  Single 
Project.  A  jmliminary  budget  must  be 
attadied  to  the  narrative  that  includes 
the  estimates  and  information  specified 
on  Form  E  included  in  Appendix  IV  of 
this  Guideline. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Project.  A  separate  preliminary  budget 
for  each  component  project  of  the 
package,  as  i?ell  as  a  combined  budget 
that  reflects  the  costs  of  the  entire 
package,  must  be  attached  to  the 
narrative.  Each  project  budget  must  be 
identified  by  the  title  that  corresponds 
to  the  narrative  description  of  the 
project  in  the  program  narrative  and  a 
letter  of  the  alphabet  (i.e.  A.  B.  C).  Each 
of  these  budges  must  include  the 
estimates  and  information  specified  on 
Form  E  included  in  Appendix  IV  of  this 
Guideline. 

c.  Concept  Papers  Requesting 
Accelerated  Award  of  a  Grant  of  Less 
than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  under  section  VI.C.,  must 
attach  to  Form  E  (see  Appendix  IV)  a 
budget  narrative  explaining  the  basis  for 
each  of  the  items  listed,  and  whether  the 
costs  would  be  paid  hum  grant  funds  or 
through  a  matching  contribution  or 
other  sources.  The  budget  narrative  is 
not  covmted  against  the  eight-page  limit 
for  the  program  narrative. 

4.  The  Institute  encourages  concept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  imder  separate  cover. 
However,  in  order  to  ensure  that  there 
is  sufficient  time  to  bring  them  to  the 
Board’s  attention,  support  letters  sent 
under  roparate  cover  must  be  received 
no  later  than  February  1. 

5.  The  Institute  will  not  accept 
concept  papers  with  program  narratives 
exceeding  the  limits  set  in  sections 
VI.A.2.a.  and  b.  The  page  limit  does  not 
include  the  cover  page,  budget  form,  the 
budget  n«netive  if  required  under 
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section  VI.A.3.C.,  and  any  letters  of 
cooperation  or  endorsements. 

Additional  material  should  not  be 
attached  unless  it  is  essentieil  to  impart 
a  clear  understanding  of  the  project. 

6.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
counted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

7.  Sample  concept  papers  from 
previous  funding  cycles  eue  available 
from  the  Institute  upon  request. 

B.  Selection  Criteria 

1.  All  concept  papers  will  be 
evaluated  by  the  staff  on  the  basis  of  the 
following  criteria: 

a.  The  demonstration  of  need  for  the 
project; 

b.  The  soundness  and  innovativeness 
of  the  approach  described; 

c.  The  oenefits  to  be  derived  from  the 
project; 

d.  The  reasonableness  of  the  proposed 
budget; 

e.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest” 
categories  set  forth  in  section  n.B;  and 

f.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction”  concept 
papers  submitted  pursuant  to  section 
II.C.  will  be  rated  on  the  proposed 
project’s  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
II.B.,  and  on  Ae  special  requirements 
listed  in  section  n.C.l. 

3.  In  determining  which  concept 
papers  will  be  selected  for  development 
into  full  applications,  the  Institute  will 
also  consider  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  submitter’s 
anticipated  match;  whether  the 
applicant  is  a  State  court,  a  national 
court  support  or  education  organization, 
a  non-court  unit  of  government,  or 
another  type  of  entity  eligible  to  receive 
grants  under  the  Institute’s  enabling 
legislation  (see  42  U.S.C.  10705(b)  (as 
amended)  and  section  IV  above);  and 
the  extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  the  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements. 

C.  Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 


Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scop>e  of  the  Institute’s 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute’s 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  summaries,  rating 
sheets,  and  list  of  non-reviewed  papers 
will  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 

The  full  Board  of  Directors  will  then 
decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding. 

The  decision  to  invite  an  application 
is  solely  that  of  the  Board  of  Directors. 
With  regard  to  concept  papers 
requesting  a  package  grant,  the  Board 
retains  discretion  to  invite  an 
application  including  all,  none,  or 
selected  portions  of  ^e  package  for 
possible  funding. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000,  when  the 
need  for  and  benefits  of  the  project  are 
clear,  and  the  methodology  and  budget 
require  little  additional  explanation. 

D.  Submission  Requirements 

An  original  and  three  copies  of  all 
concept  papers  submitted  for 
consideration  in  Fiscal  Year  1994  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  no  later  than  December  1, 
1993,  except  for  concept  papers 
proposing  to  implement  an  action  plan 
developed  during  the  National 
Conference  on  Family  Violence  and  the 
Courts  which  must  be  sent  by  October 
8, 1993  (see  Special  Interest  category  (1), 
and  concept  papers  proposing  projects 
that  follow-up  on  the  National 
Symposium  on  Court  Connected 
Dispute  Resolution  Research  which 
must  be  sent  by  March  15, 1994  (see 
Special  Interest  category  e).  A  postmark 
or  courier  receipt  will  constitute 
evidence  of  the  submission  date.  All 
envelopes  containing  concept  papers 
should  be  marked  CONCEPT  PAPER 
and  should  be  sent  to:  State  Justice 
Institute,  1650  King  Street,  suite  600, 
Alexandria,  Virginia  22314. 

It  is  preferable  for  letters  of 
cooperation  and  support  to  be  appended 
to  the  concept  paper  when  it  is 
submitted.  If  support  letters  are  sent 


under  separate  cover,  they  must  be 
received  no  later  than  February  1, 1994 
in  order  to  enstire  that  there  is  sufficient 
time  to  bring  them  to  the  Board’s 
attention. 

The  Board  will  meet  on  November 
18-21, 1993  to  review  the  concept 
papers  and  invite  applications  to 
implement  an  action  plan  developed 
during  the  National  Conference  on 
Family  Violence  and  the  Courts.  It  will 
meet  on  March  3-5, 1994,  to  review 
concept  papers  and  invite  applications 
on  other  topics,  and  will  meet  on  May 
12-14, 1994,  to  consider  concept  papers 
to  follow-up  on  the  National 
Symposium  on  Court  Connected 
Dispute  Resolution  Research. 

The  Institute  will  send  written  notice 
to  all  persons  submitting  concept  papers 
of  the  Board’s  decisions  regarding  their 
papers  and  of  the  key  issues  and 
questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in  the 
Appendix  when  the  Board  invites 
applications  that  eire  based  on  concept 
papers  which  are  submitted  by  coiirts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 

Vn.  Application  Requirements  for  New 
Projects 

Except  as  specified  in  section  VI.,  a 
formal  application  for  a  new  project  is 
to  be  submitted  only  upon  invitation  of 
the  Board  following  review  of  a  concept 
paper.  An  application  for  Institute 
funding  support  must  include  an 
application  form;  budget  forms  (with 
appropriate  documentation);  a  project 
abstract  and  program  narrative;  a 
disclosiue  of  lobbying  form,  when 
applicable;  and  certain  certifications 
and  assurances.  These  documents  are 
described  below. 

A.  Forms 

1.  Application  Form  (FORM  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amoimt  of  funding  support  requested 
from  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  applicant  that 
the  information  contain^  in  the 
application  is  true  and  complete,  that 
submission  of  the  application  has  been 
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authorized  by  the  applicant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (FORM 
B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State’s  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  coimcil.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State’s  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

3.  Budget  Forms  (FORM  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  more  than  $100,000  are 
encouraged  to  use  the  spread-sheet 
format.  If  the  proposed  project  period  is 
for  more  than  a  year,  a  separate  form 
should  be  submitted  for  each  year  or 
portion  of  a  year  for  which  grant 
support  is  requested. 

In  addition  to  FORM  C  or  Cl. 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  Vn.D.) 

Applications  for  a  package  grant  must 
include  a  separate  budget  and  budget 
narrative  for  each  project  included  in 
the  proposed  package,  as  well  as  a 
combined  budget  that  reflects  the  total 
costs  of  the  entire  package. 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  ciurent  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (FORM  D) 

This  form  lists  the  statutory, 
regulatory,  and  policy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  applicants  other 
than  units  of  State  or  local  government 
to  disclose  whether  they,  or  another 
entity  that  is  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  l^fore  Congress  on 
any  issue,  and  to  identify  the  specific 


subjects  of  their  lobbying  efiorts.  (See 
section  X.D.) 

B.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  one  single¬ 
spaced  page  on  8  V2  by  11  inch  paper. 

C.  Program  Narrative 

The  program  narrative  for  an 
application  proposing  a  single  project 
should  not  exceed  25  double-spaced 
pages  on  8  V2  by  11  inch  paper.  The 
program  narrative  for  an  application 
requesting  a  package  grant  for  more  than 
one  project  should  not  exceed  40 
double-spaced  pages  on  8V2  by  11  inch 
paper.  Margins  must  not  be  less  than  1 
inch,  and  type  no  smaller  than  12-point 
and  12  cpi  must  be  used.  The  page  limit 
does  not  include  the  forms,  the  abstract, 
the  budget  narrative,  and  any 
appendices  containing  resumes  and 
letters  of  cooperation  or  endorsement. 
Additional  backgroimd  material  should 
be  attached  only  if  it  is  essential  to 
obtaining  a  clear  understanding  of  the 
proposed  project.  Numerous  and 
lengthy  appendices  are  strongly 
discouraged. 

The  program  narrative  should  address 
the  following  topics: 

1.  Project  Objectives 

A  clear,  concise  statement  of  what  the 
proposed  project  is  intended  to 
accomplish.  In  stating  the  objectives  of 
the  project,  applicants  should  focus  on 
the  overall  programmatic  objective  (e.g., 
to  enhance  understanding  and  skills 
regarding  a  specific  subject,  or  to 
determine  how  a  certain  procedure 
affects  the  court  and  litigants]  rather 
than  on  operational  objectives  (e.g., 
provide  training  for  32  judges  and  court 
managers,  or  review  data  from  300 
cases). 

2.  Program  Areas  to  be  Covered 

A  statement  which  lists  the  program 
areas  set  forth  in  the  State  Justice 
Institute  Act,  and,  if  appropriate,  the 
Institute’s  Special  Interest  program 
categories  that  are  addressed  by  the 
proposed  projects.  . 

3.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  a 
specific  location(s),  a  discussion  of  the 
particular  needs  of  the  project  site(s)  to 
be  addressed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources. 

If  the  project  is  not  site  specific,  a 
discussion  of  the  problems  that  the 
proposed  project  will  address,  and  why 


existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems.  The  discussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

An  application  requesting  a  package 
grant  to  support  more  than  one  project 
also  must  describe  how  the  proposed 
projects  in  the  package  are  related:  how 
their  operation  and  administration 
would  be  enhanced  if  they  were  funded 
as  a  package  rather  than  as  individual 
projects;  and  what  disadvantages,  if  any, 
would  accrue  by  considering  or  funding 
them  separately. 

4.  Tasks,  Methods  and  Evaluation 

a.  Tasks  and  Methods.  A  delineation 
of  the  tasks  to  be  performed  in  achieving 
the  project  objectives  and  the  methods 
to  be  used  for  accomplishing  each  task. 
For  example: 

i.  For  research  and  evaluation 
projects,  the  data  sources,  data 
collection  strategies,  variables  to  be 
examined,  and  analytic  procedures  to  be 
used  for  conducting  the  research  or 
evaluation  and  ensuring  the  validity  and 
general  applicability  of  the  results.  For 
projects  involving  human  subjects,  the 
discussion  of  me^ods  should  address 
the  procedures  for  obtaining 
respondents’  informed  consent, 
ensuring  the  respondents’  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  of  the  value  of  the  proposed 
research  and  the  methods  to  be  used  to 
minimize  or  eliminate  such  risk. 

ii.  For  education  and  training 
projects,  the  adult  education  techniques 
to  be  used  in  designing  and  presenting 
the  program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportunities  for  structured 
interaction  among  the  participants;  how 
faculty  will  be  recruited,  selected,  and 
trained;  the  proposed  number  and 
length  of  the  conferences,  courses, 
seminars  or  workshops  to  be  conducted; 
the  materials  to  be  provided  emd  how 
they  will  be  developed;  and  the  cost  to 
participants. 

iii.  For  demonstration  projects,  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  how  the  program  or 
procedures  will  be  implemented  and 
monitored. 
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iv.  For  technical  assistance  projects, 
the  types  of  assistance  that  will  be 
provided;  the  particular  issues  and 
problems  for  which  assistance  will  be 
provided;  how  requests  will  be  obtained 
and  the  type  of  assistance  determined; 
how  suitable  providers  will  be  selected 
and  briefed;  how  reports  will  be 
reviewed;  and  the  cost  to  recipients. 

An  application  requesting  a  package 
grant  for  more  than  one  project  must 
describe  separately  the  tasks  associated 
with  each  project  in  the  proposed 
package.  Each  project  must  be  identified 
by  a  separate  letter  of  the  alphabet  (i.e., 

A,  B,  C)  and  a  descriptive  title. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedmes,  technology  or 
services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  ongoing  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria, 
related  to  the  project’s  programmatic 
objectives,  that  will  be  used  to  evaluate 
the  project's  effectiveness;  explain  how 
the  evaluation  will  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

The  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

i.  An  evaluation  approach  suited  to 
many  research  projects  is  a  review  by  an 
advisory  panel  of  the  research 
methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted.  The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  thei  perspectives  affected 
by  the  proposed  project. 

ii.  The  most  valuahle  approaches  to 
evaluating  educational  or  training 
programs  will  serve  to  reinforce  ^e 
participants’  learning  experience  while 
providing  useful  feedback  on  the  impact 
of  the  program  and  possible  areas  for 
improvement.  One  appropriate 
evduation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills. 


attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedbadc  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant’s 
response  to  the  quality  and  efiectiveness 
of  faculty  presentations,  the  format  of  * 
sessions,  the  value  or  usefulness  of  the 
material  presented  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  independent 
observer  who  might  request  verbal  as 
well  as  written  responses  from 
participants  in  the  pro^m.  When  an  . 
education  project  involves  the 
development  of  auricular  materials  an 
advisory  panel  of  relevant  experts  can 
be  coupled  with  a  test  of  the  ouriculum 
to  obtain  the  reactions  of  participants 
and  faculty  as  indicated  above. 

iii.  The  evaluation  plan  for  a 
demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g.,  what 
effect  did  the  program  have  on  the 
court?  what  benefits  resulted  from  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

iv.  For  technical  assistance  projects, 
applicants  should  explain  how  the 
quality,  timeliness,  and  impact  of  the 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 
feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

V.  Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents’  informed  consent, 
ensimng  the  respondents’  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subjects  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
pro^am. 

VI.  The  evaluation  plan  in  a  package 
grant  application  should  address  the 
issues  listed  above  for  the  particular 
types  of  projects  included  in  the 
package,  assessing  the  strengths  and 
weaknesses  of  the  individu^ 
components  as  well  as  the  benefits  and 
limitations  of  the  projeas  as  a  package. 

5.  Project  Management 

A  detailed  management  plan 
including  the  starting  and  completion 
date  for  each  task;  the  time 


commitments  to  the  project  of  key  staff 
and  their  responsibiUties  regarding  each 
project  task:  and  the  procedures  that 
will  be  used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line.  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  projea  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30, 
July  30,  and  Oaober  30). 

Package  grant  applications  must 
include  a  management  plan  for  each 
project  included  in  the  package  with  the 
same  project  title  and  alphabetic 
identifier  describing  the  project  in  the 
program  narrative,  as  well  as  a  plan 
embracing  the  package  as  a  whole. 

6.  Products 

A  description  of  the  produrts  to  be 
developed  by  the  projert  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute.  'The  application  must 
explain  how  and  to  whom  the  products 
will  be  disseminated;  describe  how  they 
will  benefit  the  State  courts  including 
how  they  can  be  used  by  judges  and 
court  persoimel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
commimity  and  the  public  at  large  (i.e. 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  Ordinarily,  applicant  should 
schedule  all  product  preparation  and 
distribution  activities  within  the  project 
period.  Applicants  also  should  provide 
for  the  preparation  of  a  one-page 
abstract  summarizing  products  resulting 
from  a  project  for  inclusion  on  the 
Institute’s  electronic  bulletin  board. 

Package  grant  applications  must 
discuss  these  issues  with  regard  to  the 
products  that  would  result  from  each  of 
the  projects  included  in  the  package. 

The  t3q)e  of  products  to  be  prepared 
depend  on  the  nature  of  the  project.  For 
example,  in  most  instances,  the 
products  of  a  research,  evaluation,  or 
demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publi^able  in  a  journal 
serving  the  courts  community 
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nationally,  an  executive  summary  that 
will  be  disseminated  to  the  project’s 
primary  audience,  or  both.  Applicants 
proposing  to  conduct  empirictd  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  will 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

Applicants  must  provide  for 
submitting  a  final  draft  of  the  final  grant 
product(s)  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
product(s)  are  submitted  for  publication 
or  reproducion.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute. 

Applicants  must  also  provide  for 
including  in  all  project  products  a 
prominent  acknowledgment  that  suport 
was  received  from  the  Institute  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJI”  logo  must  appear 
on  the  front  cover  of  a  written  pr^uct, 
or  in  the  opening  fi-ames  of  a  video 
product,  unless  the  Institute  approves 
another  placement. 

Twenty  copies  of  all  project  products, 
including  videotapes,  must  be 
submitted  to  the  Institute.  In  addition,  a 
copy  of  each  product  must  be  sent  to  the 
library  established  in  each  State  to 
collect  the  materials  developed  with 
Institute  support.  (A  list  of  ^ese 
libraries  is  contained  in  appendix  11).  To 
facilitate  their  use,  all  videotaped 
products  should  be  distributed  in  VHS 
format.  For  all  wordprocessed  products, 
grantees  must  submit  a  diskette  of  the 
text  in  ASCn.  For  non-text  products,  a 
copy  of  the  summary  or  a  brief  abstract 
in  ASCn  must  be  submitted. 

7.  Applicant  Status 

An  applicant  that  is  not  a  State  or 
local  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  include  a  statement 
indicating  whether  it  is  either  a  national 
non-profit  organization  controlled  by, 
operating  in  conjxmction  with,  and 
serving  &e  judicial  branches  of  State 
governments;  or  a  national  non-profit 
organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
applicant  is  a  non-judidal  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  ^e  proposed 


services  could  be  adequately  provided 
by  non-govemmental  entities. 

8.  Staff  Capability 

A  summary  of  the  training  and 
experience  of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included. 

9.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditures  (and  income,  if 
any),  and  a  summary  of  the  applicant’s 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  the  applicant  has  that  will 
particularly  assist  in  the  successful 
completion  of  the  project. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  imiversity),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  oirrent  certified  audit  report. 
For  purposes  of  this  requirement, 
“ciirrent”  means  no  earlier  than  two 
years  prior  to  the  current  calendar  year. 

If  a  current  audit  report  is  not  available, 
the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire  which  must  be 
signed  by  a  Certified  Public  Accountant. 
O&er  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  firom 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

10.  Statement  of  Lobbying  Activities 

Non-govemmental  applicants  must 
submit  the  Institute’s  Disclosure  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 


11.  Letters  of  Support  for  the  Project 

If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  written  assurances 
of  cooperation  and  availability  should 
be  attached  as  an  appendix  to  the 
application,  or  they  may  be  sent  under 
separate  cover.  In  order  to  ensure  that 
there  is  sufficient  time  to  bring  them  to 
the  Board’s  attention,  letters  of  support 
sent  under  separate  cover  must  be 
received  at  least  four  weeks  before  the 
meeting  of  the  Board  of  Directors  at 
which  the  application  will  be 
considered  (i.e.,  no  later  than  October 
21, 1993,  February  1, 1994,  April  14, 

1994,  Jime  30, 1994,  or  August  25, 1994, 
respectively). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  An  application  for 
a  package  grant  for  more  than  one 
project  must  include  a  separate  budget 
narrative  for  each  project  component, 
with  the  same  alphabetic  identifier  and 
project  title  used  to  describe  each 
component  project  in  the  program 
narrative.  Additional  backgroxmd  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
imderstanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  budget  narrative  should  address 
the  items  listed  below.  The  costs 
attributable  to  the  project  evaluation 
should  be  clearly  identified. 

1.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  staff 
of  the  proposed  project,  the  annual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rate  of  those  individuals.  The 
applicant  should  explain  any  deviations 
firom  current  rates  or  established  written 
organization  policies.  If  grant  funds  are 
requested  to  pay  the  salary  and  related 
costs  for  a  current  employee  of  a  court 
or  other  imit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706(d)(1).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjimction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  the 
portion  of  the  employee’s  time  that  will 
be  dedicated  to  new  or  additional  duties 
related  to  the  project. 
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2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  p)ercentage  rate. 

3.  Consultant/Contractual  Services 

The  applicant  should  describe  each 
type  of  service  to  be  provided.  The  basis 
for  compensation  rates  and  the  method 
for  selection  should  also  be  included. 
Rates  for  consultant  services  must  be  set 
in  accordance  with  section  XI.H.2.C. 

4.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 
copy  of  the  Institute’s  travel  policy  is 
available  upon  request.)  The  Dudget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  for  travel  should 
also  be  included  in  the  narrative. 

5.  Equipment 

Grant  funds  may  be  used  to  piuxihase 
or  lease  only  that  equipment  which  is 
essential  to  accomplishing  the 
objectives  of  the  project.  The  applicant 
should  describe  the  equipment  to  be 
purchased  or  leased  and  explain  why 
the  acquisition  of  that  equipment  is 
essential  to  accomplish  the  project’s 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XI.H.2.b. 

6.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessary  to  accomplish  the  goals  and 
objectives  of  the  grant.  In  addition,  the 
applicant  should  provide  the  basis  for 
the  amount  requested  for  this 
expenditure  category. 

7.  Construction 

Construction  expenses  are  prohibited 
except  for  the  limited  purposes  set  forth 
in  section  X.H.2.  Any  allowable 
construction  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative. 


8.  Telephone 

Applicants  should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  heisis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage 

Anticipated  postage  costs  for  project* 
related  mailings  should  he  described  in 
the  budget  narrative.  The  cost  of  special 
mailings,  such  as  for  a  survey  or  for 
announcing  a  workshop,  should  be 
distinguished  from  routine  operational 
mailing  costs.  The  bases  for  all  postage 
estimates  should  be  included  in  the 
justification  material. 

10.  Printing/Photocopying 
Anticipated  costs  for  printing  or 

photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
provide  the  details  imderlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs 

Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
greuit  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  XI.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match 

The  applicant  should  describe  the 
source  of  any  matching  contribution  and 
the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time,  services  or  materials 
actually  contributed  will  be 
documented  sufficiently  clearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  qualify  as 
in-kind  match.  (Samples  of  forms  used 
by  current  grantees  to  track  in-kind 
match  are  available  from  the  Institute 
upon  request.) 

Applicants  that  do  not  contemplate 
mal^g  matching  contributions 
continuously  throughout  the  coxirse  of 
the  project  or  on  a  task-by-task  basis 


must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  peric^ 
indicating  at  what  points  during  ^e 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  m.G.,  Vm.B.,  X.B.  and  XI.D.1.) 

E.  Submission  Requirements 

1.  An  application  package  contmning 
the  application,  an  origin^  signature  on 
FORM  A  (and  on  FORM  B,  if  the 
application  is  firom  a  State  or  local 
coxirt,  or  on  the  Disclosiire  of  Lobbying 
Form  if  the  applicant  is  not  a  unit  of 
State  or  local  government),  and  four 
photo-copies  of  the  application  package 
must  be  sent  by  first  dass  or  overnight 
mail,  or  by  courier  no  later  than  May  18, 
1994.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  Application  on  all 
application  package  envelopes  and  send 
to:  State  Justice  Institute,  1650  King 
Street,  suite  600,  Alexandria,  Virginia 
22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  applications 
will  not  be  granted. 

2.  Applicants  invited  to  submit  more 
than  one  application  may  include 
material  that  would  be  identical  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  will  be  counted  against  the  25- 
page  (or  in  the  case  of  paclrage  grant 
applications,  the  40-page)  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 

3.  It  is  preferable  for  letters  of 
cooperation  or  support  to  be  appended 
to  the  application  when  it  is  submitted. 
If  support  letters  are  sent  imder  separate 
cover,  they  must  be  received  no  later 
than  fotir  weeks  before  the  meeting  of 
the  Board  of  Directors  at  which  the 
application  will  be  considered  (i.e.  no 
later  than  October  21, 1993,  February  1, 
1994,  April  14, 1994,  June  30, 1994,  or 
August  25, 1994,  respectively)  in  order 
to  ensure  that  there  is  sufficient  time  to 
bring  them  to  the  Board’s  attention. 

Vin.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
neuned  in  the  Institute’s  letter  inviting 
submission  of  a  formal  application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
weight  to  the  following  criteria: 
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a.  The  soundness  of  the  methodology; 

b.  The  appropriateness  of  the 
proposed  evaluation  design; 

c.  The  qualifications  onhe  project’s 
staff; 

d.  The  applicant’s  management  plan 
and  organizational  capabilities; 

e.  The  reasonableness  of  the  proposed 
budgirt; 

t  The  demonstration  of  need  for  die 
project; 

g.  The  products  and  benefits  resulting 
from  the  project; 

h.  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project; 

L  The  proposed  {H'oject’s  relationship 
to  one  of  the  “Special  Interest’’ 
catMoiies  set  forth  in  section  ILB.;  and 

j.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction’’  applications 
submitted  pursuant  to  section  n.C.l. 
will  also  be  rated  on  the  proposed 
project’s  relation  to  one  of  the  "Special 
Interest’’  categories  set  forth  in  section 
n.B.  and  on  the  special  requirements 
listed  in  section  ffC.l.b. 

3.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court. 

a  national  court  support  or  education 
organization,  a  non-court  imit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute’s  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
section  IV  above):  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-ldnd)  of  the  applicant’s 
match;  and  the  extent  to  whidi  the 
proposed  project  would  also  benefit  the 
Federal  courts  or  help  the  State  courts 
enforce  Federal  constitutional  and 
legislative  requirements. 

C.  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  *1116 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 


D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act.  5  U.S.C  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve  or  deny  their 
respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  concept  paper  based 
on  that  application  in  a  subsequent 
roimd  of  fading.  The  Institute  will  also 
notify,  the  designated  State  contact  listed 
in  Appendix  I  when  grants  are  approved 
by  the  Board  to  support  projects  ti^t 
will  be  conducted  by  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 
of  the  letter  notifying  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  has  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

DC.  Renewal  Funding  Procedures  and 
Requirements 

The  Institute  recognizes  two  types  of 
renewal  funding  as  described  below — 
"continuation  grants’’  and  "on  going 
support  grants."  The  award  of  an  initial 
grant  to  support  a  project  does  not 
constitute  a  commitment  by  the  Institute 
to  renew  funding.  The  Board  of 
Directors  anticipates  allocating  no  more 
than  25%  of  available  FY  1994  grant 
funds  for  renewal  grants. 

A.  Continuation  Grants 
1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
pit^ram  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 


technolog>',  procedure,  or  program 
developed  with  SJI  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

A  continuation  grant  may  be  awarded 
for  either  a  single  project  or  for  more 
than  one  project  as  a  package  grant  (see 
sections  III.).,  V.C.  1  and  3,  and  V.D.  1 
and  3). 

2.  Application  Procedures — Letters  of 
Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explamation  of  the  need  for 
continuation:  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  scope,  focus  or 
audience  of  the  project. 

b.  Letters  of  intent  will  not  be 
reviewed  competitively.  Institute  staff 
will  review  the  proposed  activities  for 
the  next  project  period  and,  within  30 
days  of  receiving  a  letter  of  intent, 
inform  the  grantee  of  specific  issues  to 
be  address^  in  the  continuation 
application  and  the  date  by  which  the 
application  for  a  continuation  grant 
must  be  submitted. 

3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  VII.B.,  a  program  narrative,  a 
budget  narrative,  a  ^sclosure  of 
lobbying  form  frrom  (applicants  other 
than  units  of  State  or  local  government), 
and  certain  certifications  and 
assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII.C. 
However,  rather  than  the  topics  listed  in 
section  VII.C..  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  include: 
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a.  Project  Objectives.  A  clear,  concise 
statement  of  what  the  continuation 
project  is  intended  to  accomplish. 

b.  Need  for  Continuation.  An 
explanation  of  why  continuation  of  the 
project  is  necessary  to  achieve  the  goals 
of  the  project,  and  how  the  continuation 
will  benefit  the  participating  courts  or 
the  courts  community  gene^ly.  That  is, 
to  what  extent  will  the  original  goals 
and  objectives  of  the  project  be 
imfulfilled  if  the  project  is  not 
continued,  and  conversely,  how  will  the 
findings  or  results  of  the  project  be 
enhanced  by  continuing  the  project? 

A  continuation  application  requesting 
a  package  grant  to  support  more  than 
one  project  should  explain,  in  addition, 
how  the  proposed  projects  are  related; 
how  their  operation  and  administration 
would  be  ei^anced  by  the  grant;  the 
advantages  of  funding  the  projects  as  a 
package  rather  than  individually;  and 
the  disadvantages,  if  any,  that  would 
accrue  by  considering  or  funding  them 
separately. 

c.  Report  of  Current  Project  Activities. 
A  discussion  of  the  status  of  all 
activities  conducted  during  the  previous 
project  period.  Applicants  should 
identify  any  activities  that  were  not 
completed,  and  explain  why.  A 
continuation  application  requesting  a 
package  grant  must  describe  separately 
the  activities  undertaken  in  eac^  of  the 
projects  included  within  the  proposed 
pack^e. 

d.  Valuation  Findings.  The  key 
findings,  impact,  or  recommendations 
resulting  from  the  evaluation  of  the 
project,  if  they  are  available,  and  how 
they  will  be  addressed  during  the 
proposed  continuation.  If  the  findings 
are  not  yet  available,  applicants  sho^d 
provide  the  date  by  which  they  will  be 
submitted  to  the  Institute. 

e.  Tasks,  Methods.  Staff  and  Grantee 
Capability.  A  full  description  of  any 
changes  in  the  tasks  to  be  performed, 
the  methods  to  be  used,  the  products  of 
the  project,  how  and  to  whom  those 
proaucts  will  be  disseminated,  the 
assigned  staff,  or  the  grantee’s 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

A  continuation  application  for  a 
package  grant  must  address  these  issues 
separately  for  each  project  included  in 
the  proposed  package,  using  the  stune 
alphabetic  identifiers  and  project  titles 
as  in  the  original  application. 

f.  Task  Schedule.  A  detailed  task 
schedule  and  time  line  for  the  next 
project  period.  A  continuation 
application  for  a  package  grant  should 
include  a  separate  task  schedule  and 


timeline  for  each  project  included  in  the 
proposed  package,  as  well  as  a  schedule 
and  time  line  that  covers  the  package  of 
projects  as  a  whole.  The  same 
alphabetic  identifiers  and  project  titles 
used  in  the  original  application  should 
be  used  to  identify  the  component 
projects  in  the  renewal  application. 

g.  Other  Sources  of  Support.  An 
inmcation  of  why  otner  sources  of 
support  are  inadequate,  inappropriate  or 
imavailable. 

4.  Budget  and  Budget  Narrative 

Provide  a  complete  budget  and  budget 
narrative  conforming  to  the 
requirements  set  for&  in  paragraph 
Vn.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphabetically  (i.e.  A,  B,  C]  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previoiisly  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  Vn.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant.  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  Vin.B.  The  key  findings 
and  reconunendations  resulting  from  an  * 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
.  process,  return  policy,  and  notification 
procedrires  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
Vffl.C.— vm.E. 

B.  On-Going  Support  Grants 
1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  diat  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  continuing  important 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 


diiration  set  forth  in  V.C.2  and  V.D.2.  A 
project  is  eligible  for  consideration  for 
an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  from  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  members  of  the  court 
commimity; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significanUy  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  The  evaluation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
mid-course  corrections  or  improvement 
of  the  project,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  ffie  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant’s 
response  to  any  deficiencies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of,  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
three-year  project  period. 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  years  of  the  grant  period, 
along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  the  project 
period.  (See  also  section  DC.B.S.h.) 

2.  Application  Procedures — Letters  of 
Intent 

The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amoimt  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 


ZljTl 
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In  lieu  of  a  concept  paper,  a  grantee 
se^ng  an  oo-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
binding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  b(9  in  me  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A.2.a. 

3.  Application  Procedures  and  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VII.B.,  a  program 
narrative,  a  budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII.C. 
However,  rather  than  the  topics  listed  in 
section  VII.C.,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  Provide  a 
detailed  discussion  of  the  benefits 
provided  by  the  project  to  the  State 
courts  around  the  country,  including  the 
degree  to  which  State  courts.  State  court 
judges,  or  State  court  managers  and 
personnel  are  using  the  services  or 
programs  provided  by  the  project. 

An  appucation  for  ongoing  support  of 
a  package  grant  should  explain,  in 
addition,  how  the  proposed  projects  are 
related;  how  their  operation  and 
administration  would  be  enhanced  by 
the  grant;  the  advantages  of  funding  the 
projects  as  a  piackage  rather  than 
individually;  and  the  disadvantages,  if 
any,  that  would  accrue  by  considering 
or  funding  them  separately. 

b.  Demonstration  of  Court  Support. 
Demonstrate  support  for  the 
continuation  of  the  project  horn  the 
courts  community. 

c.  Report  on  Current  Project  Activities. 
Discuss  the  extent  to  which  the  project 
has  met  its  goals  and  objectives,  identify 
any  activities  that  have  not  been 
completed,  and  explain  why.  An 
application  for  ongoing  support  of  a 
package  grant  must  descri^  separately 
the  activities  undertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Findings.  Attach  a  copy 
of  the  final  evaluation  report  regarding 
the  effectiveness,  impact,  and  operation 
of  the  project,  specify  the  key  findings 
or  recommendations  resulting  from  the 
evaluation,  and  explain  how  they  will 
be  addressed  during  the  proposed 
renewal  period. 


e.  Objectives.  Tasks,  Methods.  Staff 
and  Grantee  Capability.  Describe  fully 
any  changes  in  the  objectives;  tasks  to 
be  performed;  the  methods  to  be  used; 
the  products  of  the  project;  how  and  to 
whom  those  products  will  be 
disseminated;  the  assigned  staff;  and  the 
grantee’s  organizational  capacity. 

An  application  for  ongoing  support  of 
a  package  grant  must  address  these 
issues  separately  for  each  project 
included  in  the  proposed  package,  using 
the  same  alphabetic  identifiers  and 
project  titles  as  in  the  original 
application. 

f.  Task  Schedule.  Present  a  general 
schedule  for  the  full  proposed  project 
period  and  a  detailed  task  sdiedule  for 
the  first  year  of  the  proposed  new 
project  period.  An  application  for 
ongoing  support  of  a  package  grant 
should  include  a  separate  task  schedule 
and  timeline  fm*  eat^  project  included 
in  the  proposed  package,  as  well  as  a 
schedule  and  timeline  that  covers  the 
package  of  projects  as  a  whole.  The 
same  alphabetic  identifiers  and  project 
titles  used  in  the  original  application 
should  be  used  to  identify  the 
component  projects  in  the  renewal 
application. 

g.  Other  Sources  of  Support.  Indicate 
why  other  sources  of  support  are 
inadequate,  inappropriate  or  ‘ 
unavailable. 

4.  Budget  and  Budget  Narrative 

Provide  a  complete  three-year  budget 
and  budget  narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
Vn.D.  Changes  in  the  funding  level 
requested  should  be  discuss^  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested.  Changes  in 
the  funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  The 
budget  should  provide  for  realistic  cost- 
of-living  and  staff  salary  increases  over 
the  course  of  the  requested  project 
period.  Applicants  should  be  aware  that 
the  Institute  is  unlikely  to  approve  a 
supplemental  budget  increase  for  an 
ongoing  support  grant  in  the  absence  of 
well-documented,  imanticipated  factors 
that  clearly  justify  the  requested 
increase. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphabetically  (i.e.,  A.  B,  C)  and  by 
project  title  for  each  project  component. 


5.  References  to  Previously  Submitted 
Material 

An  application  for  an  ongoing  support 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements.  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VILE.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  an 
ongoing  support  grant.  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
Vm.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 

vin.c.-vni.E. 

X.  Compliance  Requirements 

The  State  Justice  Institute  Act  (Pub.  L 
98-620,  as  amended)  contains 
limitations  and  conditions  on  grants, 
contracts  and  cooperative  agreements  of 
which  applicants  and  recipients  should 
be  aware.  In  addition  to  eligibility 
requirements  which  must  1^  met  to  be 
considered  for  an  award  from  the 
Institute,  all  applicants  should  be  aware 
of  and  all  recipients  will  be  responsible 
for  ensuring  compliance  with  the 
following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  fiom  a 

State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State’s 
Supreme  Court,  or  its  designated  agency 
or  coimcil.  The  latter  shell  receive, 
administer,  and  be  accountable  for  all 
funds  awarded  to  such  courts.  42  U.S.C. 
10705(b)(4).  Appendix  I  to  this 
guideline  lists  the  agencies,  councils 
and  contact  persons  designated  to 
administer  Institute  awards  to  the  State 
and  local  courts. 

B.  .Matching  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  higher  education)  require 
a  match  fiom  private  or  public  sources 
of  not  less  than  50%  of  ^e  total  amount 
of  the  Institute’s  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000,  a  State  court  or 
executive  branch  agency  may  refjuest  up 
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to  $100,000  £rom  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  a  match. 

A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  who 
provide  a  cash  match  to  the  Institute’s 
award.  (For  a  further  definition  of 
match,  see  section  in.G.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circvimstances  upon  approval  of  the 
Chief  Justice  of  me  highest  court  in  the 
State  and  a  majority  of  me  Board  of 
Directors.  42  U.S.C  10705(d)  (as 
amended). 

2.  CMher  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  me  costs  of  me  project.  In 
instances  where  a  cash  match  is 
proposed,  me  grantee  is  responsible  for 
ensuring  mat  me  total  amount  proposed 
is  actually  contributed.  If  a  proposed 
cash  match  contribution  is  not  fully 
met,  me  Institute  may  reduce  me  award 
amount  accordingly,  in  order  to 
maintain  me  ratio  originally  provided 
for  in  me  award  agreement  (see  sections 
vm.B.  above  and  XI.D.). 

C.  Conflict  of  Interest 

Personnel  and  omer  officials 
connected  wiffi  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
omerwise  in  any  proceeding, 
application,  request  for  a  ruling  or  offier 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  offier  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  parmers, 
organization  offier  man  a  public  agency 
in  which  he/she  is  serving  as  officer, 
director,  trustee,  parmer,  or  employee  or 
any  person  or  organization  wiffi  whom 
he/sne  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment,  has  a  finandal  mterest. 

2.  In  me  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
me  appearance  of: 

a.  Using  an  official  position  for 
privat^ain;  or 

b.  Anecting  adversely  the  confidence 
of  me  public  in  ffie  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  redpimit 


of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work  and/or 
requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  me  award  of  such 
procurement. 

D.  Lobbying 

Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influmice 
me  passage  or  defeat  of  any  legislation 
by  Federd,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

It  is  me  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  me  objectives  of 
meir  applications  in  an  unbiased 
manner.  Consistent  wiffi  this  policy  and 
me  provisions  of  42  U.S.C.  10706,  me 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  mat  bias,  directly 
or  through  an  entity  that  is  part  of  ffie 
same  organization  as  ffie  applicant, 
advocated  a  position  before  Congress  on 
me  specific  subject  matter  of  ffie 
application. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel  or  equipment  to  any  political 
party  or  association,  or  me  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Finally,  officers  and 
employees  of  recipients  shall  not 
intentionally  identify  ffie  Institute  or 
recipients  wiffi  any  partisan  or 
nonpartisan  political  activity  associated 
wim  a  political  party  or  association,  or 
the  campaign  of  any  candidate  for 
public  or  party  office.  42  U.S.C 
10706(a). 

F.  Advocacy 

No  fimds  made  available  by  me 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  me 
purpose  of  advocating  particular 
nonjudldal  public  policies  or 
encoriraging  nonjudidal  political 
activities.  42  U.S.C  10706(b). 

G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  ffie 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 


parties  in  litigation,  including  cases 
involving  capital  pimishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  raffier  man  to  supjKut 
basic  court  services,  funds  shall  not  be 
used  for  me  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity: 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involv^  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  me  State  Justice  Institute  Act. 
no  recipient  of  financial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
me  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  offier  than  ffie  purpose  for 
which  me  information  was  obtained. 
Such  information  and  copies  ffiereof 
shall  be  immime  from  leged  process,  and 
shall  not,  wimout  me  consent  of  ffie 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  offier 
judidal,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involving  human  subjects 
shall  be  conducted  wiffi  me  informed 
consent  of  ffiose  subjects  and  in  a 
raarmer  that  will  ensure  meir  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it.  rmless  such  procedures 
and  safeguards  would  make  ffie  research 
impractical.  In  such  instances,  ffie 
Institute  must  approve  procedures 
designed  by  me  grantee  to  provide 
human  subjects  wim  relevant 
information  about  ffie  research  after 
meir  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  ffiose  subjects 
due  to  meir  participation. 

K.  Nondiscrimination 

No  person  may,  on  me  basis  of  race, 
sex.  national  origin,  disability,  color,  or 
creed  be  excluded  ^m  participation  In, 
denied  me  benefits  of,  or  otherwise 
subjected  to  discrimination  imder  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
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measures  necessary  to  effectuate  this 
provision. 

L  Reporting  Requirements 

Recipients  of  Institute  funds,  other 
than  s(^olarships  awarded  under 
section  II.B.Z.h.v.,  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
ea^  calendar  quarter  (that  is.  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XI.G.2.  of  this  gmdeline.  A  final 
project  progress  report  and  financial 
status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  3u.K.2.  of 
this  Guideline. 

M.  Audit 

Each  recipient  must  provide  for  an 
annual  fiscd  audit.  (See  section  XI.J.  of 
this  guideline  for  the  requirements  of 
such  audits.) 

Accoimting  principles  employed  in 
recording  transactions  and  preparing 
financial  statements  must  be  based  upon 
generally  accepted  accounting 
principles  (GAAP). 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportimity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  Institute  guidelines,  or  the 
terms  and  conditions  of  the  aw^rd.  42 
U.S.C.  10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  who 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act,  as  approved  by  the 
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Institute.  If  such  certification  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  sucn  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  vmless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  devmoped  with  grant  funds 
that  support  was  received  fix}m  the 
Institute.  The  “SJI”  logo  must  appear  on 
the  fi'ont  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
roved  in  writing  by  the  Institute, 
ecipients  also  shall  display  the 
following  disclaimer  on  all  grant 
products: 

“This  (document,  film,  videotape,  etc.)  was 
developed  under  a  (grant,  cooperative 
agreement,  contract]  from  the  State  Justice 
Institute.  The  points  of  view  expressed  are 
those  of  the  (authorfs),  filmmakerfs),  etc.)  and 
do  not  necessarily  represent  the  official 
position  or  policies  of  the  State  Justice 
Institute.” 

R.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  such  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  sufficiently 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute. 

S.  Distribution  of  Grant  Products  to 
State  Libraries 

Grantees  shall  send  one  copy  of  each 
final  product  developed  with  grant 
funds  to  the  library  established  in  each 
State  to  collect  materials  prepared  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  appendix  II). 

T.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyright 


any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-froe,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 

U.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  “Government  Patent 
Policy”  (President’s  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  Aug\ist  23, 1971,  and 
statement  of  ^vemment  Patent  Policy 
as  printed  in  36  FR  16889). 

V.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product,  (e.g.,  a  report, 
curriculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may 
recover  its  costs  for  reproducing  and 
disseminating  the  material  to  those 
requesting  it. 

Applicants  should  disclose  the  intent . 
to  sell  grant-related  products  in  both  the 
concept  paper  and  the  application. 
Grantees  must  obtain  the  written,  prior 
approval  of  the  Institute  of  their  plans 
to  recover  project  costs  through  the  sale 
of  grant  products.  Written  requests  to 
recover  costs  ordinarily  should  be 
received  during  the  grant  period  and 
should  specify  the  nature  and  extent  of 
the  costs  to  be  recouped,  the  reason  that 
such  costs  were  not  budgeted  (if  the 
rationale  was  not  disclosed  in  the 
approved  application),  the  number  of 
copies  to  be  sold,  the  intended  audience 
for  the  products  to  be  sold,  and  the 
proposed  sede  price.  See  section  UI.G. 
and  XI.F.  for  requirements  regarding 
project-related  income. 
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W.  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analysis  a 
diskette(s)  or  data  tap^s)  containing 
research  and  evaluation  data  collected 
under  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

X.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  sh^  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  firom  ^e  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 

XI.  Financial  Requirements 

A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors 
and  other  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project 
budget. 

1.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  to  offer  guidance  on 
procedures  which  will  assist  all 
grantees/subgrantees  in; 

a.  Complying  with  the  statutory 
requirements  for  the  awarding, 
disbursement,  and  accounting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 


2.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements.  These 
materials  supplement  the  reqiiirements 
of  this  section  for  accounting  systems 
and  financial  recordkeeping  and 
provide  additional  guidance  on  how 
these  requirements  may  be  satisfied. 

a.  Ofi^fce  of  Management  and  Budget 
(OMB)  Circular  A-21.  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(OMB)  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments. 

c.  Office  of  Management  and  Budget 
(OMB)  Circular  A-88  (revised),  Indir^ 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

e.  Office  of  Management  and  Budget 
(OMB)  Circular  A-110,  Ckants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  other  Non- 
Profit  Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-1 28,  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122,  Cost  Principles 
for  Non-profit  Organizations. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accovmting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State’s 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Supreme  Court  shall  receive 
all  Institute  funds  awarded  to  such 
courts  and  shall  be  responsible  for 
eissuring  proper  administration  of 
Institute  funds.  The  State  Supreme 
Court  is  responsible  for  all  aspects  of  the 
project,  including  proper  accounting 
and  financial  recordkeeping  by  the 
subgrantee.  The  responsibilities  include: 

a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  should  be 


familiar  with,  and  periodically  monitor, 
its  subgrantees’  financial  operations, 
records  system  and  procedures. 

Particular  attention  should  be  directed 
to  the  maintenance  of  ciirrent  financial 
data. 

b.  Recording  Financial  Activities.  The 
sub^antee’s  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  in  summary  form. 
Subgrantee  expenditures  should  be 
recorded  on  the  books  of  the  State 
Supreme  Court  OR  evidenced  by  report 
forms  duly  filed  by  the  subgrantee.  Non- 
Institute  contributions  applied  to 
projects  by  subgrantees  should  likewise 
be  recorded,  as  should  any  project 
income  resulting  from  program 
operatimas. 

c.  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  should  ensure  that 
each  subgrantee  prepares  an  adequate 
budget  as  the  basis  for  its  award 
commitment  The  detail  of  each  project 
budget  should  be  maintained  on  file  by 
the  State  Supreme  Court 

d.  Accounting  for  Non-Institute 
Contributions.  Tto  State  Supreme  Court 
will  ensure,  in  those  instances  where 
subgrantees  are  required  to  furnish  non- 
institute  matching  funds,  that  the 
requirements  and  limitations  of  this 
guideline  are  applied  to  such  funds. 

e.  Audit  Requirement.  The  State 
Supreme  Court  is  required  to  ensure 
that  subgrantees  have  met  the  necessary 
audit  requirements  as  set  forth  by  the 
Institute  (see  sections  X.M.  and  H.J.). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court  and  its  subgrantees  are 
responsible  for  promptly  reporting  to 
the  Institute  the  nature  and 
circumstances  surrounding  any 
financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accoimting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income): 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 
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3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
bud^tary  and  evaluation  ptirposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  inte^ted  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  ch^  the 
accuracy  and  reUability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accoimting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost"  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foimdation  for  fiscal 
administration  and  accoxmting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  However, 
the  fiill  matching  share  must  be 
obligated  during  the  award  period, 
except  that  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute’s  Board  but 
before  the  beginning  of  the  grant  may  be 
coimted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  tl^oughout 
the  course  of  a  project  or  on  a  task-by¬ 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amoxmt  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 


miist  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  the  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  ffie  requirements  of 
this  section.  (See  section  XI.B.2.) 

E.  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  records  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  thrm  years  for 
ptuposes  of  examination  and  audit. 

State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  chapter. 

1.  Coverage 

The  retention  reqiiirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accoimting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  cancelled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial  . 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbmrsed  vmder  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time,  lime 
and  effort  reports  will  to  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
'  which  are  renewed  annually,  fiom  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee’s/subgrantee’s  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 


4.  Access 

Grantees  and  subgrantees  must  mve 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The 
policies  governing  the  disposition  of  the 
various  types  of  project-related  income 
are  listed  toIow. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accormtable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  and  nonprofit  organizations 
ffiat  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  so  order 
their  affairs  to  ensure  minimum 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  \mder  projects  or 
from  patents  and  inventions,  imless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amoimt  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute. 

4.  Income  From  the  Sale  of  Grant 
Products 

When  grant  funds  fully  cover  the 
costs  of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  only  at 
a  price  that  recovers  actual  reproduction 
and  distribution  costs.  These  costs  must 
be  reported  on  the  quarterly  financial 
status  reports  and  documented  in  an 
auditable  manner.  Whenever  possible, 
the  intent  to  sell  a  product  should  be 
disclosed  in  the  concept  paper  and 
application  or  reported  to  the  Institute 
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in  writing  once  a  decision  to  sell 
products  has  been  made.  The  grantee 
must  request  approval  to  recover  its 
product  reproduction  and  dissemination 
costs  as  specified  in  section  X.V. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project’s 
terms  and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "Check-Issued” 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee’s 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

For  piuposes  of  submitting  Requests 
for  Advance  or  Reimbursement, 
recipients  of  continuation  and  on-going 
support  grants  should  consider  these 
grants  as  supplements  to  and  extensions 
of  the  original  awcnd  and  number  their 
requests  on  a  project  rather  than  a  grant 
basis.  (See  Recommendations  to 
Grantees  in  the  Introduction  for  further 
guidance.) 

Payment  requests  for  projects  within 
a  package  grant  may  be  submitted  at  the 
same  time,  but  must  be  calculated 
separately  by  component  project.  The 
alphabetic  project  identifier  (A,  B,  C, 
etc.)  should  be  appended  to  the  grant 
number  in  Block  5  of  the  Request  for 
Advance  or  Reimbursement.  (See 
Recommendations  to  Grantees  in  the 
Introduction  for  further  guidance.) 

b.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  finm  the  Institute: 

i.  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

ii.  Engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts; 
or 

iii.  Is  unable  to  submit  reliable  and/ 
or  timely  reports,  the  Institute  may 


terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  shall  then  be 
made  by  the  use  of  the  Institute  check 
method  to  reimburse  the  grantee  for 
actual  cash  disbursements.  In  the  event 
the  grantee  continues  to  be  deficient,  the 
Institute  reserves  the  right  to  suspend 
reimbursement  payments  until  the 
deficiencies  are  corrected. 

c.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  will 
impair  the  goals  of  good  cash 
management. 

2.  Financial  Reporting 

In  order  to  obtain  financial 
information  concerning  the  use  of 
funds,  the  Institute  requires  that 
grantees/subgrantees  of  these  funds 
submit  timely  reports  for  review. 

Two  copies  of  the  Financial  Status 
Report  are  required  fi-om  all  grantees, 
other  than  recipients  of  scholarships 
under  section  U.B.Z.b.v.,  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds. 
State  and  local  matching  shares,  and 
any  other  fund  sources  included  in  the 
approved  project  budget.  'The  report 
contains  information  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  its  preparation,  will  be  included  in 
the  official  Institute  award  package.  In 
circumstances  where  an  organization 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  class,  in  support  of 
the  Request  for  Advance  or 
Reimbursement. 

Grantees  receiving  a  continuation  or 
ongoing  support  grant  should  provide 
financial  information  and  number  their 
quarterly  Financial  Status  Reports  on  a 
project  rather  than  a  grant  basis. 

Grantees  receiving  a  package  grant 
must  submit  a  quarterly  financial  report 
summarizing  the  financial  activity  for 
the  entire  package  and  separate  reports 
for  each  project  within  the  package.  On 
the  separate  reports  for  the  component 
projects,  the  alphabetic  project  identifier 
(A,  B,  C,  etc.)  must  be  appended  to  the 
grant  number  in  Block  5  of  the  Financial 
Status  Report. 


3.  Consequences  of  Non-Compliance 
With  Submission  Requirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  of 
grant  payments  or  revocation  of  the 
grant  award. 

H.  Allowability  of  Costs 

I.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  0MB  Circulars  A-87,  Cost  Principles 
for  State  and  Local  Governments;  A-21, 
Cost  Principles  Applicable  to  Grants 
and  Contracts  wi^  Educational 
Institutions;  and  A-122,  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period. 

2.  Costs  Requiring  Prior  Approval 

a.  Preagreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessary  to  the  project  but  occur  prior 
to  the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (ADP)  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  pmchased  exceeds 
$3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  shall  not  be  used  to 
cover  the  transportation  or  per  diem 
costs  of  a  member  of  a  national 
organization  to  attend  an  annual  or 
other  regular  meeting  of  that 
organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities. 
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depredation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  It  is  the  policy  of  the  Institute  that 
all  costs  should  be  budgeted  directly: 
however,  if  a  redpient  has  an  indired 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  will 
accept  that  rate. 

a.  Approved  Plan  Available,  i.  The 
Institute  will  accept  an  indired  cost  rate 
or  allocation  plan  approved  for  a  grantee 
during  die  preceding  two  years  by  any 
Fedei^  granting  agency  on  the  basis  of 
allocation  methods  substantially  in 
accord  with  those  set  forth  in  the 
applicable  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

ii.  Where  flat  rates  are  accepted  in 
lieu  of  adual  indired  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  Hired  costs. 

iii.  Organizations  with  an  approved 
indired  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exclude 
contrads  under  grants  from  any 
overhead  recovery.  The  negotiation 
agreement  will  stipulate  that  contracts 
are  exduded  from  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  In  order  to  be  reimbursed  for 
indired  costs,  a  grantee  or  organization 
must  first  establish  an  appropriate 
indired  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  in  a 
timely  manner  (within  three  months 
after  the  start  of  the  grant  period)  to 
assure  recovery  of  the  full  amount  of 
allowable  indired  costs,  and  it  must  be 
developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved. 

c.  No  Approved  Plan.  If  an  indired 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indired  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indired  cost  proposal  is  received.  This 
policy  is  effedive  for  all  grant  awards. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  is  adopting  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 


organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-110. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescri^d  in  Attadiment  N  of  OMB 
Circulars  A-102  and  A-110  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary. 

/.  Audit  Requirements 

1.  Audit  Objectives 

Grants  and  other  agreements  are 
awarded  subject  to  conditions  of  fiscal, 
program  and  general  administration  to 
which  the  recipient  expressly  agrees. 
Accordingly,  the  audit  objective  is  to 
review  the  grantee’s  or  subgrantee’s 
administration  of  grant  funds  and 
required  non-institute  contributions  for 
the  purpose  of  determining  whether  the 
recipient  has; 

a.  Established  an  accounting  system 
integrated  with  adequate  internal  fiscal 
and  management  controls  to  provide 
full  accountability  for  revenues, 
expenditures,  assets,  and  liabilities; 

b.  Prepared  financial  statements 
which  are  presented  fairly,  in 
accordance  with  generally  accepted 
accounting  principles; 

c.  Prepared  Institute  financial  reports 
(including  Financial  Status  Reports, 
Cash  Reports,  and  Requests  for 
Advances  and  Reimbursements)  which 
contain  accurate  and  reliable  financial 
data,  and  are  presented  in  accordance 
with  prescribed  procedures;  and 

d.  Expended  Institute  funds  in 
accordance  with  the  terms  of  applicable 
agreements  and  those  provisions  of 
Federal  law  or  Institute  regulations  that 
could  have  a  material  effect  on  the 
financial  statements  or  on  the  awards 
tested. 

2.  Implementation 

Each  grantee  (including  a  State  or 
local  court  receiving  a  subgrant  from  the 
State  Supreme  Court)  shall  provide  for 
an  annual  fiscal  audit.  The  audit  may  be 
of  the  entire  grantee  organization  (e.g., 
a  university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 


Circular  A-128,  or  OMB  Circular  A-133 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  shall  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies.  The  audit  shall  be  conducted 
in  compliance  with  generally  accepted 
auditing  standards  established  by  the 
American  Institute  of  Certified  Public 
Accountants.  A  written  report  shall  be 
prepared  upon  completion  of  the  audit. 
Grantees  are  responsible  for  submitting 
copies  of  the  reports  to  the  Institute 
within  30  days  after  the  acceptance  of 
the  report  by  the  grantee,  for  each  year 
that  there  is  financial  activity  involving 
Institute  funds. 

Grantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 

Audit  reports  from  nonprofit 
organizations  which  do  not  receive 
Federal  funds,  and  which  decide  to 
perform  an  audit  of  the  entire 
organization,  shall  include  a 
supplemental  schedule  depicting  a 
project-by-project  summary  of  Institute 
grant  activity  for  the  audit  period.  At  a 
minimum,  this  summary  should  include 
the  grant  award  number,  project  title, 
award  amount,  payments  received, 
expenditures  made  and  balances 
remaining.  The  auditors  should  also 
conduct  adequate  tests  to  ensure  that 
the  audit  objectives  listed  in  sections 
XI.J.l.  c.  and  d.  above  have  been 
satisfied. 

3.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  efiectiveness  of  an 
audit.  Each  grant  recipient  shall  have  ‘ 
policies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for:  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

4.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
unresolved  audit  report  involving 
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Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  result  in  the  suspension  of 
payments  for  active  Institute  grants  to 
that  organization. 

K.  Close-Out  of  Grants 

1.  Definition 

Close-out  is  a  process  by  which  the 
Institute  determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (revised  end  date),  the  following 
documents  must  be  submitted  to  the 
Institute  by  a  grantee  other  than  a 
recipient  of  a  scholarship  under  section 
n.B.2.b.v. 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
fi-om  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  imused  ^nds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  closeout  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  during  tlie  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor;  and  discuss  what, 
if  anything,  could  have  been  done 
differently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Close-Out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee’s  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 


end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee’s  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

XII.  Grant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  wi^  this  guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  percent  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
cumulatively- 

a.  For  package  grants,  reallocations 
among  budget  categories  of  an 
individual  project  within  the  package 
that  total  less  than  five  percent  of  the 
approved  budget  for  that  project  do  not 
require  a  grant  adjustment.  However, 
transfers  of  funds  between  projects 
included  in  the  package  require  prior, 
written  approval  by  the  Institute. 

b.  For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior, 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  w'ork  to 
be  performed  or  the  objectives  of  the 
project  (see  section  XII.D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 
XU.E.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
XII.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 


assigned  to  a  key  project  stafi  position 
(see  section  X.X.). 

8.  A  successor  in  interest  or  name 
change  agreements. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 
XII.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  X1.H.2. 

12.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  the  SJI  program 
managers,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  ^e  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  SJI  program  managers 
determine  would  help  the  Institute’s 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his/her 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant’s 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.). 
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F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director’s  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  'Tliis  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of /Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate’s 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  are  to  be 
allowed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee’s 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of 
Directors 

Malcolm  M.  Lucas,  Chairman,  Chief  Justice, 

Supreme  Coiut  of  California,  San 

Francisco,  California 


John  F.  DafEron,  Jr.,  Vice  Chairman,  Judge, 
Twelfth  Judicial  Qrcuit,  Chesterfield, 
Virginia 

Janice  L.  Gradwohl,  Secretary,  Judge  (ret.), 
County  Courts,  Lincoln,  Nebraska 
Terrence  B.  Adamson,  Esq.,  Executive 
Committee  Member,  Donovan  Leisure, 
Rogovin,  &  Schiller,  Washington,  DC 
Carl  F.  Bianchi,  Administrative  Director  of 
the  Idaho  Courts,  (Ret.)  Boise,  Idaho 
David  A.  Brock,  Chief  Justice,  Supreme  Court 
of  New  Hampshire,  Concord,  New 
Hampshire 

James  Duke  Cameron,  Bonnett,  Fairboume 
and  Friedman,  Phoenix,  Arizona 
Vivi  L  Dilweg,  Judge,  Brown  County  Circuit 
Court,  Green  Bay,  Wisconsin 
Carlos  R.  Garza,  Administrative  Judge  (Ret.), 
Vienna,  Virginia 

Keith  McNamara,  Esq.,  McNamara  and 
McNamara,  Columbus,  Ohio 
Sandra  A.  O’Connor,  States  Attorney  of 
Baltimore  County,  Towson,  Maryland 
David  I.  Tevelin,  Executive  Director  (ex 
ofiicio) 

David  I.  Tevelin, 

Executive  Director. 

Appendix  I 

List  of  State  Contacts  Regarding 
Administration  of  Institute  Grants  To  State 
And  Local  Courts 

Mr.  Oliver  Gilmore,  Administrative  Director, 
Administrative  Office  of  the  Courts,  817 
South  Court  Street,  Montgomery.  Alabama 
36130,  (205)  834-7990 
Mr.  Arthur  H.  Snowden  II,  Administrative 
Director,  Alaska  Court  System,  303  K 
Street,  Anchorage,  Alaska  99501,  (907) 
264-0547 

Mr.  David  K.  Byers,  Administrative  Director, 
Supreme  Court  of  Arizona,  1501  West 
Washington  Street,  suite  411,  Phoenix, 
Arizona  85007-3330,  (602)  542-9301 
Mr.  James  D.  Gingerich,  Executive  Secretary, 
Arkansas  Judicial  Department,  Justice 
Building,  Little  Rock,  Arkansas  72201, 

(501)  371-2295 

William  C.  Vickrey,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street,  South  Tower, 
San  Francisco,  California  94107,  (415)  396- 
9100 

Mr.  Steven  V.  Berson,  State  Court 
Administrator.  Colorado  Judicial 
Department,  1301  Pennsylvania  Street, 
suite  300,  Denver,  Colorado  80203-2416, 
(303)  861-1111,  ext.  585 
Ms.  Faith  A.  Mandell,  Director,  External 
Affairs,  Office  of  the  Chief  Court 
Administrator,  Drawer  N,  Station  A, 
Hartford,  Connecticut  06106,  (203)  566- 
8210 

Mr.  Lowell  Groundland,  Director, 
Administrative  Office  of  the  Courts,  Carvel 
State  Office  Building,  820  N.  French  Street, 
Wilmington,  Delaware  19801,  (302)  571- 
2480 

Mr.  Ulysses  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Columbia,  500 
Indiana  Avenue,  NW.,  Washington,  D.C. 
20001,  (202)  879-1700 
Mr.  Kenneth  Palmer,  State  Courts 
Administrator.  Florida  State  Courts 
System,  Supreme  Court  Building, 


Tallahassee,  Florida  32399-1900,  (904) 
488-8621 

Mr.  Robert  L.  Doss,  Jr..  Administrative 
Director  of  the  Courts,  The  Judicial  Council 
of  Georgia,  244  Washington  Street,  SW., 
suite  500,  Atlanta,  Georgia  30334,  (404) 
656-5171 

Mr.  Perry  C.  Taitano,  Administrative 
Director,  Superior  Court  of  Guam,  Judiciary 
Building,  110  West  O’Brien  Drive,  Agana, 
Guam  96920  Oil,  (671)  472-8961  through 
8968 

Qyde  W.  Namuo,  Administrative  Director  of 
Courts.  The  Judiciary,  Post  Office  Box 
2560,  Honolulu.  Hawaii  96804,  (808)  548- 
4605 

Administrative  Director  of  the  Courts, 
Supreme  Court  Building,  451  West  State 
Street,  Boise,  Idaho  83720,  (208)  334-2246 
Robert  E.  Davison,  Director,  Administrative 
Office  of  the  Courts,  840  S.  Spring  Street, 
Springfield,  Illinois  62704,  (312)  793-3250 
Mr.  Bruce  A.  Kotzan,  Executive  Director, 
Supreme  Court  of  Indiana,  State  House, 
room  323,  Indianapolis.  Indiana  46204, 
(317)  232-2542 

Mr.  William  J.  O’Brien,  State  Court 
Administrator,  Supreme  Court  of  Iowa, 
State  House,  Des  Moines,  Iowa  50319, 

(515)  281-5241 

Dr.  Howard  P.  Schwartz,  Judicial 
Administrator,  Kansas  Judicial  Center,  301 
West  10th  Street,  Topeka,  Kansas  66612. 
(923)  29&-4873 

Ms.  Laura  Stammel,  Assistant  Director, 
Administrative  Office  of  the  Courts,  100 
Mill  Creek  Park,  Frankfort,  Kentucl^ 

40601.  (502)  564-2350 
Dr.  Hugh  M.  Collins,  Judicial  Administrator, 
Supreme  Court  of  Louisiana,  301  Loyola 
Avenue,  Room  109,  New  Orleans, 

Louisiana  70112-1887.  (504)  568-5747 
James  T.  Glessner,  State  Court  Administrator, 
Administrative  Office  of  the  Courts,  P.O. 
Box  4820,  Downtown  Station,  Portland, 
Maine  04112.  (207)  879-4792 
Ms.  Deborah  A.  Unitus,  Assistant  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  Rowe  Boulevard  and  Taylor 
Avenue,  Annapolis,  Maryland  21401.  (301) 
974-2141 

Honorable  John  E.  Fenton,  Jr..  Chief 
Administrative  Justice,  The  Trial  Court, 
Commonwealth  of  Massachusetts,  317  New 
Courthouse,  Boston,  Massachusetts  02108. 
(617) 725-8787 

Marilyn  K.  Hall,  State  Court  Administrator, 
Michigan  Supreme  Court,  P.O.  Box  30048, 
611  West  Ottawa  Street,  Lansing,  Michigan 
48909.  (517)  373-0131 
Ms.  Sue  IC  Dosal,  State  Court  Administrator, 
Supreme  Court  of  Minnesota,  230  State 
Capitol,  St.  Paul,  Minnesota  55155.  (617) 
296-2474 

Honorable  Leslie  Johnson,  Director,  Center 
for  Court  Education  and  Continuing 
Studies,  Box  879,  Oxford,  Mississippi 
38677.  (601)  232-5955 
Mr.  Ron  L^kin,  Director  of  Operations, 
Office  of  the  State  Court  Achninistrator, 
1105  R  Southwest  Blvd.,  Jefferson  City, 
Missouri  65109.  (314)  751-3585 
Patrick  A.  Chenovick,  State  Court 
Administrator.  Montana  Supreme  Court, 
Justice  Building,  room  315, 215  North 
Sanders,  Helena,  Montana  59620-3001. 
(406) 444-2621 
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Mr.  JcMeph  C  Steele,  State  Court 
Administrator,  Supreme  Court  of  Nebraska. 
State  Capitol  Building,  room  1220,  Lincoln, 
Nebraska  68509.  (404)  471-2643 
Mr.  Donald ).  Mello,  Court  Administrator. 
Administrative  Office  of  the  Courts, 
Capit(d.Compleac.  Carson  City.  Nevada 
89710.  (702)  885-5076 
Mr.  James  F.  Lynch,  State  Court 
Administrator,  Supreme  Cmut  of  New 
Hampshire,  Prank  Rowe  Kenison  Building, 
Conc^,  New  Hampshire  03301.  (603) 
271-2419 

Mr.  Robert  Lipscher,  Administrative  Director. 
Administrative  Office  of  the  Courts.  CN- 
037,  RJH  Justice  Complex,  Trenton.  New 
Jersey  08625.  (609)  964-0275 
Honor^le  B.  Leo  Milones,  Chief 
Administrative  Judge,  Office  of  Court 
Administration.  270  Broadway,  New  York. 
New  York  10007.  (212)  587-2004 
Mr.  Rc^wrt  L.  Lovato,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts.  Supreme  Court  of  New  Mexico. 
Supreme  Court  Building,  room  25,  Santa 
Fe.  New  Mexico  87503.  (505)  827-4800 
Mr.  James  C  Drerman,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  Post  Office  Box  2448,  Raleigh. 

North  Carolina  27602.  (929)  733-7106/ 
7107 

Mr.  Keithe  E.  Nelson.  State  Court 
Administrator,  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  Bismarck, 
North  Dakota  58505.  (701)  224-4216 
Mr.  Stephan  W.  Stover,  Administrative 
Director  of  the  Courts.  Supreme  Court  of 
Ohio,  State  Office  Tower,  30  East  Broad 
Street,  Columbus.  Ohio  43286-0419.  (614) 
466-2653 

Mr.  Howard  W.  Conyers.  Administrative 
Director.  Administrative  Office  of  the 
Coarts,  1925  N.  Stiles.  Suite  305, 

Oklahoma  Qty,  Oklahoma  73105.  (405) 
521-2450 

Mr.  R.  William  Linden,  Jr.,  State  Court 
Administrator,  Supreme  Court  of  Oregon, 
Supreme  Court  Building,  Salem,  Ore^m 
97310.  (503)  378-6046 
Mr.  Thomas  B.  Dart.  Director  for  Legislative 
Affiiirs,  Communications  and 
Administration,  5035  Ritter  Road, 
Mechanicsburg,  Pennsylvania  17055.  (717) 
79S-2000 

Mr.  Matthew  J.  Smith,  State  Court 
Administrator,  Supreme  Court  of  Rhode 
Island,  250  Benefit  Street,  Providence, 
Rhode  Island  02903.  (401)  277-3263  or 
277-3272 

Mr.  Louis  L.  Rosen.  Director,  South  Carolina 
Court  Administration.  Post  Office  Box 
50447,  Columbia,  South  Carolina  29250. 
(803)  758-2961 

Robert  A.  Miller,  Chief  Justice.  Supreme 
Court  of  South  Dakota.  500  East  Capitol 
Avenue.  Pierre,  South  Dakota  57501.  (605) 
773-4885 

Mr.  Charles  E.  Fentell.  Executive  Secretary, 
Supreme  Court  of  Tennessee,  Supreme 
Court  Building,  room  422,  Nashville. 
Tennessee  37219.  (615)  741-2687 
Mr.  C  Raymond  Judioe,  Administrative 
Director,  Office  of  Ccnirt  Administration  of 
the  Texas  Judicial  System,  Post  Office  Box 
12066.  Austin.  Texas  78711  (512)  463- 
1625 


RonaM  W.  Gibson,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  230  South  500  East.  Salt  Lake  City. 
Utah  84102.  (801)  533-6371 
Mr.  Thomas  L  Lehner.  Court  Administrator. 
Supreme  Court  of  Vermont.  Ill  State 
Street,  Mootpelier,  Vermont  05602.  (802) 
826-3281 

Ms.  Viola  E.  Smith,  Clerk  of  the  Court/ 
Administrator,  Territorial  Court  of  the 
Virgin  Islands,  Post  Office  Box  70, 

Charlotte  Amalie,  St.  Thomas,  Vir^n 
Islands  00801.  (809)  774-6680,  ext  248 
Mr.  Robert  N.  Baldwin.  Executive  Secretary. 
Supreme  Court  of  Virginia,  Administrative 
Offices,  100  North  Ninth  Street  3rd  Floor, 
Richmond.  Virginia  23219.  (804)  786-6455 
Ms.  Mary  C.  McC^ieen,  Administrator  for  the 
Courts,  Supreme  Court  of  Washington. 
Highways-Licensing  Building,  6tb  Floor, 
12th  ik  Washington,  Olympia,  Washington 
98504.  (206)  753-5780 

Mr.  Ted  J.  Philyaw.Administrative  Director  of 
the  Courts,Administrative  Office.  402-B 
State  Capitol,  Chaiieston,  West  Virginia 
25305.  (304)  348-0145 
Mr.  J.  Denis  Moran,  Director  of  State  Courts, 
Post  Office  Box  1688,  Madison.  Wisconsin 
53701-1688.  (608)  266-6828 
Mr.  Robert  L.  Duncan,  Court  Coordinator, 
Supreme  Court  Building,  Cheyenne, 
Wyoming  82002.  (307)  777-7581 

Appendix  n 

SJI  Ubmries:  Designated  Sites  and  Cktntacts 
(August  1993) 

State:  Alabama 

Location:  Supreme  Court  Library 
Contact:  Mr.  William  C  Younger,  State  Law 
Librarian,  Alabama  Supreme  Court  Bldg., 
445  Dexter  Avenue,  Montgomery,  Alabma 
38130.  (205)  242-4347 
State:  Alaska 

Location:  Anchorage  Law  Library 
Contact:  Ms.  Cynthia  S.  Pehtmenos,  State 
Law  Librarian,  Alaska  Court  Libraries.  303 
K  Street.  Anchorage,  Alaska  99501.  (907) 
264-0583 
State:  Arizona 
Location:  State  Law  Library 
Contact:  Ms.  Sharon  Womack,  Director, 
Department  of  Library  ft  Archives.  State 
Capitol.  1700  West  Washington,  Phoenix, 
Arizona  85007.  (602)  542-4035 
State:  Arkansas 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  James  D.  Gingerich,  Director, 
Supreme  Court  of  Arkansas, 

Administrative  Office  of  the  Courts,  Justice 
Building,  625  Marshall.  Little  Rock. 
Arkansas  72201-1078.  (501)  376-6855 
State:  California 

Location:  Administrative  Office  of  the  Courts 
Contact  Mr.  William  C  Vickrey,  State  Court 
Administrator.  Administrative  Office  of  the 
Courts.  303  Sacond  Street,  South  Tower. 
San  Francisco,  California  94107,  (415)  396- 
9100  ■ 

State:  Colorado 

Location:  Supreme  Court  Library 
Contact  Ms.  Frances  Campbell,  Supreme 
Court  Law  Librarian.  Colorado  State 
Judicial  Building.  2  East  14th  Avenue, 
Denver.  Colorado  80203.  (303)  837-3720 


State:  Connecticut 
Location:  State  Library 
Contact  Mr.  Richard  Akeroyd,  State 
Librarian,  231  Capital  Avenue,  Hartford. 
Connecticut  06106.  (203)  566-4301 
State:  Delaware 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Michael  E.  Mdanighlin,  Deputy 
Director,  Administrative  O^e  of  the 
Courts,  Carvel  State  Office  Building.  820 
North  French  Street,  11th  Floor.  P.O.  Box 
8911,  Wilmington,  Delaware  19801.  (302) 
571-2480 

State:  District  of  Columbia 
Location:  Executive  Office,  District  of 
Columbia  Courts 

Contact:  Mr.  Ulysses  Hammond.  Executive 
Officer,  Courts  of  the  District  of  Columbia, 
500  Indiana  Avenue  NW,.  Washington,  DC 
20001.  (202)  879-1700 
State:  Florida 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Kenneth  Palmer.  State  Court 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee.  Florida  32399-1900.  (904) 
488-8621 
State:  Georgia 

Locatkm:  Administrative  Office  of  the  Courts 
(Contact:  Mr.  Robert  L.  Doss,  Jr..  Director, 
Administrative  Office  of  the  Courts,  The 
Judicial  Council  of  Georgia,  244 
Washington  Street,  SW.,  suite  550,  Atlanta. 
Georgia  30334.  (404)  656-5171 
State:  Hawraii 

Location:  Supreme  Court  Library 
Contact:  Ms.  Ann  Koto.  Acting  Law 
Librarian,  Supreme  Court  Law  Library. 

P.O.  Box  2560,  Honolulu,  Hawaii  96804. 
(808)  548-4605 
State:  Idaho 

Location:  AOC  Judicial  Education 
Library/State  Law  Library  in  Boise 
Contact:  Ms.  Laura  Pershing,  State  Law 
Librarian,  Idaho  State  Law  Library, 
Supreme  Court  Building.  451  West  State 
Street,  Boise.  Idaho  83720.  (208)  334-3316 
State:  Illinois 

Location:  Supreme  Court  Library 
Contact:  Ms.  Brenda  I.  Larison,  Supreme 
Court  Library.  Supreme  Court  Building. 
Springfield.  Illinois  62701-1791.  (217) 
782-2424 
State:  Indiana 

Location:  Supreme  Court  Library 
Contact:  Ms.  Constance  Matts,  Supreme 
Court  Librarian,  Supreme  Court  Library, 
State  House,  Inffianapolis.  Indiana  46204. 
(317)  232-2557 
State:  Iowa 

Location:  Administrative  Office  of  the  Court 
Contact:  Mr.  Jerry  K.  Beatty,  Executive 
Director,  Judicial  Education  ft  Planning, 
Administrative  Office  of  the  Courts,  State 
Capital  Building,  Des  Moines.  Iowa  50319. 
(5151  281-8279 
State:  Kansas 

Location:  Supreme  Court  Library 
Contact:  Mr.  Fred  Knecht,  Law  Librarian, 
Kansas  Supreme  Court  Library,  301  West 
10th  Street,  Topteka,  Kansas  66614.  (913) 
296-3257 
State:  Kentucky 
Location:  State  Law  Library 
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Contact:  M*.  Sallie  Howard.  State  Law 
Librarian,  State  Law  Library.  State  Capital. 
Rocnn  200-A,  Frankfort.  Kentucky  40601. 
(502)  564-4848 
State:  Louisiana 
Location:  State  Law  Library 
Contact:  Ms.  Carol  Billings,  Director. 

Louisiana  Law  Library.  301  Loyola 
AveniM,  New  Orleans,  Louisiana  70112. 
(504)  568-5705 
State:  Maine 

Location:  State  Law  and  Legislative 
Reference  Library 

Contact:  Ms.  Lynn  B.  Randall,  State  Law 
Librarian,  State  House  Station  43,  Augusta, 
Maine  04333.  (207)  289-lBOO 
State:  Maryland 
Location:  State  Law  Library 
Contact:  Mr.  Michael  S.  Miller,  Director, 
Maryland  State  Law  Library.  Court  of 
Appeal  Building,  361  Rowe  Boulevard, 
Annapolis,  Maryland  21401.  (301)  974- 
3395 

State:  Massachusetts 
Locatiop:  Middlesex  Law  Library 
Contact:  Ms.  Sandra  Lindheimer,  Librarian. 
Middlesex  Law  Libiary,  Superior  Court 
House,  40  Thorndike  Street,  Cambridge, 
Massachxisetts  02141.  (617)  494-4148 
State:  Michigan 

Location:  Michigan  Judicial  Institute 
Contact:  Mr.  Dennis  W.  Catlin,  Executive 
Director,  Michigan  Judicial  Institute,  222 
Washington  Square  North,  P.O.  Box  30205, 
Lansing,  Michigan  48909.  (517)  334-7804 
State:  Minnesota 

Location:  State  Law  Library  (Minnesota 
Judicial  Center) 

Contact:  Mr.  Marvin  R.  Anderson,  State  Law 
Librarian,  Supreme  Court  of  Minnesota,  25 
Constitution  Avenue,  St.  Paul,  Minnesota 
55155.  (612)  297-2084 
State:  Mississippi 

Location:  Mississippi  Judicial  College 
Contact:  Mr.  Rick  D.  Patt,  Staff  Attorney, 
Mississippi  Judicial  College,  6th  Floor, 

3825  Ridgewood,  Jackson,  Mississippi 
39211.  (601)  982-6590 
State:  Montana 
Location:  State  Law  Library 
Contact:  Ms.  Judith  Meadows,  State  Law 
Librarian,  State  Law  Library  of  Montana, 
Justice  Building,  215  North  Sanders, 
Helena,  Montana  59620.  (406)  444-3660 
State:  National 

Location:  JERITT  Proiect/  Michigan  State 
University 

Contact:  Dr.  John  K.  Hudzik,  Project  Director, 
Judicial  Education,  Reference,  Information 
and  Technical  Transfer  Project  (JERITT), 
Michigan  State  University.  560  Baker  Hall, 
East  Losing,  Michigan  48824. 

State:  Nebraska 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Joseph  C  Steele,  State  Court 
Administrator.  Supreme  Court  of  Nebraska, 
Administrative  Office  of  the  Courts,  P.O. 
Box  98910,  Lincoln,  Nebraska  68509-8910. 
(402)  471-3730 
State:  Nevada 

Location:  National  Judicial  College 
Contact:  Dean  V.  Robert  Payant,  National 
Judicial  College,  Judicial  College  Building, 


University  of  Nevada,  Reno,  Nevada  89550. 
(702) 784-6747 
State:  New  Jersey 
Location:  New  Jersey  State  Library 
Contact:  Mr.  Robert  L  Bland,  Law 
Coordinator,  State  of  New  Jersey, 
Department  of  Education.  State  Ubrary, 

185  West  State  Street,  CN520.  Trenton, 

New  Jersey  08625.  (609)  292-6230 
State:  New  Mexico 
Location:  Supreme  Court  Library 
Contact:  Mr.  Thaddeus  Bejnar,  Librarian, 
Supreme  Court  Library.  Post  Office  Drawer 
L,  Santa  Fe,  New  Mexico  87504.  (505)  827- 
4850 

State:  New  York 

Location:  Supreme  Court  Library 
Contact:  Ms.  Susan  M.  Wood,  Esq.,  Principal 
Law  Librarian,  New  York  State  Supreme 
Court  Law  Library,  Onondi^  County 
Court  House,  Syracuse,  New  York  13202. 
(315) 435-2063 
State:  North  Carolina 
Location:  Supreme  Court  Library 
Contact:  Ms.  Louise  Stafford,  Librarian,  North 
Carolina  Supreme  Court  Library,  P.O.  Box 
28006,  (by  courier)  500  Justice  Building,  2 
East  Morgan  Street,  Raleigh,  North  Carolina 
27601.  (919)  733-3425 
State:  North  Dakota 
Location:  Supreme  Court  Library 
Contact:  Ms.  Marcella  Kramer,  Assistant  Law 
Librarian,  Supreme  Court  Law  Library.  600 
East  Boulevard  Avenue,  2nd  Floor,  Judicial 
Wing,  Bismarck,  North  Dakota  58505- 
0530.  (701)  224-2229 
State:  Northern  Mariana  Islands 
Location:  Supreme  Court  of  the  Northern 
Mariana  Islands 

Contact:  Honorable  Jose  S.  Dela  Cruz,  Chief 
Justice,  Supreme  Court  of  the  Northern 
Mariana  Islands,  P.O.  Box  2165,  Saipan, 

MP  96950.  (670)  234-5275 
State:  Ohio 

Location:  Supreme  Court  Library 
Contact:  Mr.  Paul  S.  Fu,  Law  Librarian, 
Supreme  Court  Law  Library,  Supreme 
Court  of  Ohio,  30  East  Broad  Street, 
Columbus,  Ohio  43266-0419.  (614)  466- 
2044 

State:  Oklahoma 

Location;  Administrative  Office  of  the  Courts 
Contact:  Mr.  Howard  W.  Conyers,  Director, 
Administrative  Office  of  the  Courts,  1915 
North  Stiles,  Suite  305,  Oklahoma  City, 
Oklahoma  73105.  (405)  521-2450 
State:  Oregon 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  R.  William  Linden,  Jr.,  State 
Court  Administrator,  Supreme  Court  of 
Oregon,  Supreme  Court  Building,  Salem, 
Oregon  97310.  (503)  378-6046 
State:  Pennsylvania 

Location:  State  Library  of  Pennsylvania 
Contact:  Ms.  Betty  Lutz,  Head,  Acquisitions 
Section,  State  Library  of  Pennsylvania, 
Technical  Services,  G46  Forum  Building, 
Harrisburg,  Pennsylvania  17105.  (747) 
787-4440 
State:  Puerto  Rico 

Location;  Office  of  Court  Administration 
Contact:  Mr.  Alfireado  Rivera-Mendoza,  Esq., 
Director,  Area  of  Planning  and 
Management,  Office  of  Court 


Administration,  P.O.  Box  917,  Hato  Rey, 
Puerto  Rico  00919. 

State:  Rhode  Island 
Location:  State  Law  Library 
Contact:  Mr.  Kendall  F.  Svengalis,  Law 
Librarian,  Licht  Judicial  Complex,  250 
Benefit  Street,  Providence,  Rhode  Island 
02903.  (401)  277-3275 
State:  South  Carolina 
Location:  Coleman  Karesh  Law  Library 
(University  of  South  Carolina  School  of 
Law) 

Contact:  Mr.  Bruce  S.  Johnson,  Law 
Librarian,  Associate.  Professor  of  Law, 
Coleman  Karesh  Law  Library.  U.S.C  Law 
Center.  University  of  South  Carolina, 
Columbia,  South  Carolina  29208.  (803) 
777-5944 
State:  Tennessee 

Location;  Tennessee  State  Law  Library 
Contact:  Ms.  Donna  C  Wair,  Librarian, 
Tennessee  State  Law  Library,  Supreme 
Court  Building,  401  Seventh  Avenue  N, 
Nashville,  Tennessee  37243-0609.  (615) 
741-2016 
State:  Texas 

Location:  State  Law  Library 
Contact:  Ms.  Kay  Schleuter,  Director,  State 
Law  Library.  P.O.  Box  12367,  Austin, 

Texas  78711.  (512)  463-1722 
State:  U.S.  Virgin  Islands 
Location:  Library  of  the  Territorial  Court  of 
the  Virgin  Islands  (St.  Thomas) 

Contact:  Librarian,  The  Library,  Territorial 
Court  of  the  Vir^n  Islands,  Post  Office  Box 
70,  Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands  00804. 

State:  Utah 

Location:  Utah  State  Judicial  Administration 
Library 

Contact:  Ms.  Jennifer  Bullock.  Librarian,  Utah 
State  Judicial,  Administration  Library,  230 
South  500  East,  Suite  300,  Salt  Lake  City, 
Utah  84102.  (801)  533-6371 
State:  Vermont 

Location:  Supreme  Court  of  Vermont 
Contact:  Mr.  Thomas  J.  Lehner,  Court 
Administrator,  Supreme  Court  of  Vermont, 
111  State  Street,  do  Pavilion  Office 
Building,  Montpelier,  Vermont  05602. 

(802)  828-3278 
State:  Virginia 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Robert  N.  Baldwin,  Executive 
Secretary,  Supreme  Court  of  Virginia, 
Administrative  Offices,  100  North  Ninth 
Street,  Third  Floor,  Richmond,  Virginia 
23219.  (804)  786-6455 
State:  Washington 

Location:  Washington  State  Law  Library 
Contact:  Ms.  Deborah  Norwood,  State  Law 
Librarian,  Washington  State  Law,  Library, 
Temple  of  Justice,  Mail  Stop  AV-02, 
Olympia,  Washington  98504-0502.  (206) 
357-2146 

State:  West  Virginia 

Location:  Administrative  Office  of  the  Courts 
Contact:  Mr.  Richard  H.  Rosswurm,  Deputy 
Administrative  Director  for  Judicial 
Education,  West  Virginia  Supreme  Court  of 
Appeals,  State  Capitol,  Capitol  E-400, 
Charleston,  West  Virginia  25305.  (304) 
348-0145 
State:  Wisconsin 
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Location:  State  Law  Library 
Contact:  Ms.  Marcia  Koslov,  State  Law 
Librarian,  State  Law  Library,  310E  State 
Capitol,  P.O.  Box  7881.  Madison, 
Wisconsin  53707.  (608)  266-1424 
State:  Wyoming 

Location:  Wyoming  State  Law  Library 
Contact:  Ms.  Kathy  Carlson,  Law  Librarian. 
Wyoming  State  Law  Library,  Supreme 
Court  Building,  Cheyenne,  Wyoming 
82002.  (307)  777-7509 
American  Judicature  Society 
Contact  Clara  Wells,  Assistant  for 
Information  and  Library  Services,  25  East 
Washington  Street,  Suite  1600,  Chicago. 
Illinois  60602.  (312)  558-6900 
National  Center  for  State  Courts 
Contact:  Peggy  Rogers,  Acquisitions/Serials 
Librarian,  300  Newport  Avenue, 
Williamsburg,  Virginia  23187-8798.  (804) 
253-2000 

Appendix  III — Judicial  Educatiion 
S^olarahip  Application  Forms 
(Form  Si) 

State  Justice  Institute  Scholarship 
Application 

Applicant  Information: 

1.  Applicant  Name:  - 

Last.  First,  M 

2.  Position:  - 

3.  Name  of  Court:  - 

4.  Address:  - 

Street/P.O.  Box 


Qty,  State,  Zip  Code 

5.  Telephone  No.  - 

6.  Congressional  District: - 

Program  Information:  - 

7.  Course  Name:  - 

8.  Course  Dates:  - 

9.  Course  Provider  - 

10.  Location  Offered: - 

Estimated  Expenses:  (PleaM  note, 
scholarships  are  limited  to  tuition  and 
transportation  expenses  to  and  from  the  site 
of  the  course  up  to  a  maximum  of  $1,500.) 

Tuition:  $ - 

Amount  Requested:  $  - 

Transportation:  $  - 

(airfare,  trainfare  or  if  you  plan  to  drive, 
the  approximate  distance  and  mileage  rate) 
(This  application  does  not  serve  as  a 
registration  for  the  course.  Please  contact  the 
education  provider.) 

Additional  Information:  Please  attach  a 
current  resume  or  professional  summary,  and 
answer  the  following  questions.  (You  may 
attach  additional  pages  if  necessary.) 

1.  How  will  your  taking  this  course  benefit 
either  your  court  or  the  State’s  courts 
generally? 

2.  Is  there  any  education  or  training 
currently  available  through  your  State  on  this 
topic? 

3.  How  will  you  apply  what  you  have 
learned?  Please  include  any  plans  you  may 
have  to  develop/teach  a  course  on  this  topic 
in  your  jurisdiction/State,  provide  in-service 
training,  or  otherwise  disseminate  what  you 
have  learned  to  colleagues. 


4.  Are  State  or  local  funds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amount(s)  will  be 
provided? 

5.  How  long  have  you  served  as  a  judge  or 
court  manager?  How  long  do  you  anticipate 
serving  as  a  judge  or  court  manager, 
assuming  reelection  or  reappmintment? 

6.  How  long  has  it  been  since  you  attended 
a  non-mandatory  continuing  professional 
education  program? 


Statement  of  Applicant’s  Commitment 
If  scholarship  is  awarded,  I  will  submit  an 
evaluation  of  the  educational  program  to  the 
State  Justice  Institute  and  to  the  Chief  Justice 
of  my  State. 


Signature 


Date 

Please  return  this  form  and  Form  S-2  to; 
State  Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria  Virginia  22314 
(Form  S2) 

State  Justice  Institute  Scholarship 
Application 

CONCURRENCE 

I, - 

Name  of  Chief  Justice  (or  Chief  Justice’s 
Designee) 

have  reviewed  the  application  for  a 
scholarship  to  attend  the  program  entitled 


prepared  by - 

Name  of  Applicant 

and  conciu-  in  its  submission  to  the  State 
Justice  Institute.  The  applicant’s 
participation  in  the  program  would  benefit 
the  State;  the  applicant’s  absence  to  attend 
the  program  would  not  present  an  undue 
hardship  to  the  court;  and  receipt  of  a 
scholarship  would  not  diminish  the  amount 
of  funds  made  available  by  the  State  for 
judicial  education. 


Signature 


Name 


Title 


Date 

Appendix  IV 
Form  E 


State  Justice  Institute  Preliminary  Budget 


Category 

SJI  funds 

Match' 

Personnel . 

$  . . 

$ 

Fringe  Benefits . 

$ . 

$ 

Consultant/Con- 

$ . 

$ 

tractual. 

Travel  . 

$ . 

$ 

Equipment . 

$ . 

$ 

Supplies . 

$ . 

$ 

Telephone  . 

$ . 

$ 

Postage . 

$ . 

$ 

Printing/ 

$ . 

$ 

Photocopying. 

Category 

SJI  funds 

Match! 

Audit _ 

$ . 

$ 

Other _ 

t . . 

$ 

Indirect  Costs  (%) 

$  - . 

$ 

Total  . . 

$  . . 

$ 

Cash  match  . 

$ 

In-ldrKJ  match . 

$ 

Project  total  ... 

$ 

*  Cash  match  should  be  identified  with  an  *. 


Financial  assistance  has  been  or  will  be 
sought  for  this  project  from  the  following 
other  sources: 


Appendix  V 

Form  B  (Instructions  on  Reverse  Side) 

State  Justice  Institute 
Certificate  of  State  Approval 

The _ (Name  of 

State  Supreme  Court  or  Designated  Agency  or 
Council)  has  reviewed  the  application 

entitled _ prap^rad  by 

_ (Name  of  Applicant), 

approves  its  submission  to  the  State  Justice 
Institute,  and 

(  ]  agrees  to  receive  and  administer  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 

(  J  designates _ (Name 

of  Designated  Trial  or  /  ppellate  Court  at 
Agency). 

Date 


Signature 


Name 


Title 

Instructions — Form  B 

The  State  Justice  Institute  Act  requires  that: 

Each  application  for  funding  by  a  State  or 
local  court  shall  be  approved,  consistent  with 
State  law,  by  the  State’s  Supreme  Court,  or 
its  designated  agency  or  coimcil,  which  shall 
receive,  administer,  and  be  accountable  for 
all  funds  awarded  by  the  Institute  to  such 
courts.  42  U.S.C  10705(b)(4). 

Form  B  should  be  signed  by  the  Chief 
Judge  or  Chief  Justice  of  the  State  Supreme 
Court,  or  by  the  director  of  the  designated 
agency  or  chair  of  the  designated  council.  If 
the  designated  agency  or  council  differs  from 
the  designee  listed  in  Appendix  I  to  the  State 
Justice  Institute  Grant  Guideline,  evidence  of 
the  new  or  additional  designation  should  be 
attached. 

The  term  "State  Supreme  Court"  refers  to 
the  court  of  last  resort  of  a  State.  “Designated 
agency  or  council"  refers  to  the  office  or 
judicial  body  which  is  authorized  under 
State  law  or  by  delegation  from  the  State 
Supreme  Court  to  approve  applications  for 
funds  and  to  receive,  administer  and  be 
accountable  for  those  funds. 

(FR  Doc.  93-20991  Filed  8-30-93;  8:45  am) 
BILUNO  CODE  6S20-SC 


Tuesday 
August  31,  1993 
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Department  of  the 
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FEDERAL  RESERVE  SYSTEM 
[Doctot  No.  R-08071 
DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Proposed  Amendment  to  the  Bank 
Secrecy  Act  Regulations  Relating  to 
Recordkeeping  for  Funds  Transfers 
and  Transmittals  of  Funds  by  Financial 
Institutions 

AGENCIES:  Department  of  the  Treasury; 
Board  of  Governors  of  the  Federal 
Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  is  published 
jointly  by  the  Department  of  the 
Treasury  (Treasury)  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board).  It  proposes  enhanced 
recordkeeping  requirements  relating  to 
certain  wire  transfers  (which  include 
funds  transfers  and  transmittals  of 
funds)  by  financial  institutions.  Each 
domestic  financial  institution  involved 
in  a  wire  transfer  will  have  to  collect 
and  retain  certain  information.  The 
amount  and  type  of  information 
collected  and  retained  will  depend 
upon  the  nature  of  the  financial 
institution,  its  role  in  the  particular  wire 
transfer,  and  the  relationship  of  the 
parties  to  the  transaction  with  the 
financial  institution.  This  notice  also 
proposes  to  amend  the  existing 
regulation  that  permits  Treasury  to 
require  reports  of  certain  transactions 
with  targeted  foreign  financial 
institutions  to  permit  Treasury  to 
require  reports  of  all  wire  transfei^  by 
financial  institutions.  A  companion 
Notice  of  Proposed  Rulemaking 
(Companion  Notice),  also  published 
elsewhere  in  this  issue  of  the  Federal 
Register  by  Treasury,  proposes  to 
require  a  financial  institution  that  sends 
a  transmittal  order  to  a  receiving 
financial  institution  to  include  certain 
information  in  the  order.  The 
recordkeeping  requirements  applicable 
to  international  wire  transfers  are 
required  by  statute  to  be  effective  before 
January  1, 1994.  For  ease  of 
implementation.  Treasury  and  the  Board 
propose  to  make  the  proposed 
recordkeeping  requirements  (applicable 
to  both  domestic  and  international  wire 
transfers)  effective  on  December  31, 
1993. 

DATES:  Comments  are  due  on  or  before 
October  4, 1993. 

ADDRESSES:  Each  comment  should  be 
sent  separately  to  both  the  Treasury  and 
the  Board  at  the  following  addresses: 

Treasury:  Mr.  Peter  Djinis,  Director, 
Office  of  Financial  Enforcement, 


Department  of  the  Treasury,  room  5000 
Annex,  1500  Pennsylvania  Avenue, 

NW.,  Washington,  DC  20220; 

Board:  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  addressed  to  Mr. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  should 
refer  to  Docket  No.  R-0807.  Comments 
may  also  be  delivered  to  the  Board’s 
mail  room  between  8:45  a.m.  and  5:15 
p.m.,  and  to  the  security  control  room 
outside  of  those  hours.  Both  the  mail 
room  and  the  security  control  room  are 
accessible  fi-om  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW. 

Submission  of  Comments:  All 
comments  received  before  the  closing 
date  will  be  carefully  considered.  Oral 
comments  must  be  r^uced  to  writing 
and  submitted  to  the  Board  and/or 
Treasury  to  receive  consideration. 
Comments  received  after  the  closing 
date  and  too  late  for  consideration  will 
be  treated  as  possible  suggestions  for 
future  action.  Neither  the  Board  nor 
Treasury  will  recognize  as  confidential 
any  materials  or  comments,  including 
the  name  of  any  person  submitting 
comments.  Any  material  not  intended  to 
be  disclosed  to  the  public  should  not  be 
included  in  the  comments. 

Inspection  of  Comments:  Comments 
may  be  inspected  at  the  Federal  Reserve 
Board,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC,  in  room  B-1122 
between  9  a.m.  and  5  p.m.,  as  provided 
in  part  261  of  the  Board’s  Rules 
Regarding  Availability  of  Information, 

12  CFR  261.8.  Comments  may  also  be 
inspected  at  the  Department  of  Treasury 
between  10  a.m.  and  4  p.m.  in  the 
Treasury  Library,  which  is  located  in 
room  5030, 1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  Persons  wishing 
to  inspect  the  comments  submitted 
should  request  an  appointment  at  the 
Treasury  Library  at  (202)  622-0990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treasury:  A.  Carlos  Correa,  Assistant 
Director,  Rules  and  Regulations  Section, 
Office  of  Financial  Enforcement, 
Department  of  the  Treasury,  (202)  622- 
0400. 

Board:  Gayle  Brett,  Manager,  Fedwire, 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems  (202)  452-2934; 
Oliver  Ireland,  Associate  General 
Counsel  (202)  452-3625,  or  Elaine  M. 
Boutilier,  Senior  Attorney,  Legal 
Division,  (202)  452-2418,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202)  452- 
3544. 


SUPPLEMENTARY  INFORMATION:  'The 
Statute  generally  referred  to  as  the  Bank 
Secrecy  Act  (Pub.  L.  91-508,  codified  at 
12  U.S.C.  1829b  and  1951-1959,  and  31 
U.S.C.  5311-5328)  authorizes  the 
Secretary  of  the  Treasury  to  require 
financial  institutions  to  keep  records 
and  file  reports  that  the  Secretary 
determines  have  a  high  degree  of 
usefulness  in  criminal,  tax  and 
regulatory  matters.  The  primary  purpose 
of  the  Bank  Secrecy  Act  is  to  identify 
the  source,  volume  and  movement  of 
funds  into  and  out  of  the  country  and 
through  domestic  financial  institutions. 
The  Bank  Secrecy  Act  was  qmended  last 
year  in  the  Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992,  title  XV  of  the 
Housing  and  Community  Development 
Act  of  1992,  Public  Law  102-550 
(referred  to  hereafter  as  the  1992 
Amendment)  to  specifically  authorize 
the  Treasury  and  the  Board  jointly  to 
prescribe  regulations  to  require 
maintenance  of  records  regarding 
domestic  and  international  funds 
transfers. 

To  enable  the  Board  to  participate  in 
the  joint  promulgation  of  the  funds 
transfer  regulations  as  required  under 
the  unique  statutory  scheme  established 
by  the  1992  Amendment,  title  31  is 
proposed  to  be  amended  with  the 
concurrence  of  the  Board.  In 
conjunction  with  this  action,  the  Board 
also  publishes  elsewhere  in  this  issue  of 
the  Federal  Register  a  proposed  rule 
document  that  cross-references  these 
regulations  in  title  12  of  the  CFR. 

The  1992  Amendment  authorizes  the 
Board  and  the  Treasury  to  promulgate 
recordkeeping  requirements  for 
domestic  wire  transfers  by  insured 
depository  institutions  whenever  the 
agencies  determine  that  such  records 
have  a  high  degree  of  usefulness  in 
criminal  tax  or  regulatory  investigations 
or  proceedings.  In  addition,  the  1992 
Amendment  requires  the  Treasury  and 
the  Board  to  issue  final  regulations  with 
regard  to  international  transactions  to  be 
effective  before  January  1, 1994.  The 
recordkeeping  requirements  for 
international  transactions  will  apply  to 
financial  institutions  as  defined  in  31 
CFR  103. 11  (i),  which  includes  insured 
depository  institutions,  brokers  and 
dealers  in  securities,  as  well  as 
businesses  that  provide  check  cashing 
services,  money  transmitting  businesses, 
and  businesses  that  issue  or  redeem 
money  orders,  travelers’  checks  or  other 
similar  instruments  (collectively 
referred  to  as  check  cashing  and  money 
transmitting  businesses).  In  prescribing 
these  required  regulations,  the  Board 
and  the  Treasury  must  take  into 
.  consideration  the  usefulness  of  these 
records  in  criminal,  tax,  or  regulatory 
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investigations  or  proceedings  and  the 
effect  the  recordkeeping  will  have  on 
the  cost  and  efficiency  of  the  payment 
system.  The  Board  and  the  Treasury 
have  decided  that  it  would  be  simpler 
to  issue  proposed  regulations  for  both 
domestic  and  international  funds 
transfers  simultaneously,  because  the 
recordkeeping  requirements  will  be  the 
same. 

Additionally,  issuing  proposed 
regulations  for  both  domestic  and 
international  funds  transfers  at  this  time 
coincides  with  a  separate  but  related 
Treasury  initiative.  As  noted  in 
testimony  before  the  House  Banking 
Committee  on  May  25, 1993,  by 
Assistant  Secretary  Noble 
(Enforcement),  the  Department  of  the 
Treasury  would  be,  emd  is  now, 
conducting  a  comprehensive 
examination  of  its  anti-money 
laundering  programs,  including  the 
Bank  Secrecy  Act  regulations. 

Comments  received  in  response  to  this 
Notice  and  the  Companion  Notice  will 
be  carefully  considered  as  part  of  this 
comprehensive  examination. 

The  number  of  wire  transfers 
completed  daily  is  substantial.  For 
example,  the  daily  average  number  of 
wire  transfers  made  over  Fedwire  in 
1992  was  270,000,  with  average 
aggregate  daily  dollar  amount  of  $800 
billion  and  a  peak  aggregate  daily  dollar 
amount  of  over  $1  trillion. 

Money  laundering  is  a  vital 
component  of  drug  trafficking  and  other 
criminal  activity  throughout  the  world, 
and  federal  law  enforcement  agencies 
believe  that  a  significant  amount  of  the 
money  laundered  involves  wire 
transfers.  Proceeds  from  illegal  activities 
may  be  processed  through  money 
laundering  schemes  involving  domestic 
and/or  international  payments  by  wire 
transfers.  Such  activity  has  been 
documented  in  several  recent 
investigations  conducted  by  Treasury 
and  other  federal  law  enforcement 
agencies.  The  Board  and  the  Treasury 
believe  that  the  records  to  be  retained 
under  this  proposed  rulemaking  will  be 
particularly  useful  in  tracing  the 
proceeds  of  illegal  activities  and  will 
assist  in  the  identification  and 
prosecution  of  individuals  involved  in 
such  illegal  activities.  Accordingly, 
Treasiuy  and  the  Board  believe  that 
maintenance  of  these  records  will  have 
a  high  degree  of  usefulness  in  criminal, 
tax,  or  regulatory  investigations  of 
money  laundering  operations.  Further, 
the  Treasury  and  the  Board  believe  that 
these  recor^eeping  requirements  will 
not  have  a  significant  adverse  impact  on 
the  cost  or  the  efficiency  of  the 
payments  system. 


In  addition  to  retention  of  records 
covered  by  the  proposed  rule,  federal 
law  enforcement  agencies  have 
indicated  that  having  certain  customer 
identity  information  (i.e.,  the 
originator’s  and  beneficiary’s  name, 
address  and  account  number)  included 
in  the  payment  order  has  a  high  degree 
of  use^lness  for  law  enforcement 
purposes.  This  issue  is  being  addressed 
by  the  Companion  Notice  published 
today  by  Treasury  elsewhere  in  this 
issue  of  the  Federal  Register.  As  an 
interim  measure,  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  has  adopted  a  policy  statement 
encouraging  all  financial  institutions  to 
include,  to  the  extent  practical, 
complete  originator  and  beneficiary 
information  when  sending  payment 
orders,  including  payment  orders  sent 
through  Fedwire,  Clearinghouse 
Interbank  Payment  System  (CHIPS)  and 
Society  for  Worldwide  Interbank 
Financial  Telecommunications 
(SWIFT).  (See  FFIEC  Press  Release 
dated  March  11, 1993,  58  FR  14400, 
March  17. 1993.) 

Although  at  present  there  is 
insufficient  space  in  the  Fedwire  format 
to  include  complete  originator  and 
beneficiary  information,  the  Board 
encourages  users  of  the  Fedwire  system 
to  use  available  optional  fields  in  the 
Fedwire  format  to  include  such 
information.  For  example,  in  a  third- 
party  transfer,  the  originator  (ORG=)  and 
beneficiary  (BNF=)  fields  must  contain 
data  in  order  to  be  accepted  by  the 
Fedwire  system.  JWhile  these  fields 
contain  enough  space  to  identify  the 
originator  and  beneficiary  by  name  and 
account  number,  sufiicient  space  is 
generally  not  available  for  including 
address  information.  If  optional  fields, 
such  as  the  "Originator  to  Beneficiary 
Information’’  (OBI=)  or  “Bank  to  Bank 
Information’’  (BBI=)  fields,  are  not  being 
used  for  payment-related  information, 
these  fields  could  be  used  to  convey  the 
address  information.  No  specific 
optional  field  is  recommended  for 
including  address  information  as 
different  optional  fields  may  be 
available  for  use  in  any  given  wire 
transfer. 

The  Federal  Reserve  System  is 
currently  studying  possible  revisions  to 
the  Fedwire  format  and  expects  to 
publish  a  Federal  Register  notice  in  the 
future  inviting  comment  on  proposed 
requirements  that  specific  originator 
and  beneficiary  information  be  included 
in  Fedwire  funds  transfers. 

Regulatory  Background 

On  October  31, 1989,  Treasury 
published  an  Advance  Notice  of 
Proposed  Rulemaking  to  address  the  use 


of  the  international  funds  transfer 
system  by  money  laimderers.  54  FR 
45769.  The  Advance  Notice  suggested 
seven  regulatory  initiatives,  including 
enhanced  recordkeeping,  routine 
reporting  of  funds  transfers  and 
transmittals,  and  enhanced 
identification  of  suspicious  transactions. 
After  review  of  the  comments  submitted 
in  response  to  the  Advance  Notice, 
Treasury  published  a  Notice  of 
Proposed  Rulemaking  on  October  15, 
1990,  setting  forth  specific  proposed 
amendments  to  the  Bank  Secrecy  Act 
regulations,  and  proposing  enhanced 
record  collection  and  recordkeeping  by 
all  financial  institutions  engaged  in 
domestic  and  international  funds 
transfers.  55  FR  41696.  Treasury 
received  a  total  of  333  comments  on  the 
October  15, 1990,  proposal.  The  vast 
majority  of  comments  were  received 
from  financial  institutions,  particularly 
from  banks.  While  most  of  the 
commenters  generally  opposed  the 
proposal,  many  discussed  the  specific 
effects  the  various  proposals  would 
have  on  their  institutions,  explained 
what  information  concerning  funds 
transfers  is  currently  maintained  by 
their  institutions,  and  presented 
alternative  means  of  effecting  Treasury’s 
objectives  of  ensuring  the  availability  of 
necessary  information  without 
di.srupting  the  current  funds  transfer 
system.  All  comments  received  in 
response  to  the  Advance  Notice  and  the 
Notice  are  on  file  at  the  Treasury,  at  the 
address  indicated  above,  and  are 
available  for  public  inspection  during 
regular  business  hours. 

After  enactment  of  the  1992 
Amendment,  which  includes  the  Board 
in  the  rule  making  process.  Treasury 
and  the  Board  agreed  to  revise  the 
proposed  rule  and  jointly-publish  a  new 
proposed  rule.  The  Treasury  and  the 
Board  believe  that,  in  many  cases,  the 
information  required  to  be  retained  by 
this  proposal  is  already  maintained  by 
financial  institutions.  The  Treasury 
believes  that  the  proposal  is  responsive 
to  many  of  the  concerns  raised  in  the 
comments  on  the  1990  proposal. 
Moreover,  in  view  of  Treasury’s 
comprehensive  review  of  its  anti-money 
laundering  programs  and  formation  of 
its  Bank  Secrecy  Act  Advisory  Group,  it 
seemed  appropriate  to  renotice  this 
proposal  rather  than  to  issue  a  final  rule 
at  this  time. 

Summary  Description  of  the  Revised 
Proposed  Rule 

General  Overview 

The  proposed  rule  is  divided  into 
three  components:  requirements  for  a 
bank;  requirements  fo.'  a  nonbank 
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financial  institution  other  than  a  broker 
or  dealer  in  securities  that  has  an 
account  for  the  transmittor/redpient; 
and  requirements  for  a  broker  or  dealer 
in  secvuities  that  has  an  account  for  the 
transmittor/recipient.  The 
recordkeeping  requirements  for  these 
three  types  of  institutions  are  generally 
parallel,  but  additional  collection 
requirements  are  proposed  for 
transactions  involving  persons  who  do 
not  maintain  an  account  with  the  bank 
or  other  financial  institution  involved. 
This  distinction  is  based  on  the  Board’s 
and  Treasury’s  belief  that  banks  and 
brokers  or  dealers  in  securities  already 
retain  most  of  the  desired  information  in 
their  customer  records  and  will  not 
need  to  gather  duplicate  information. 

The  recordkeeping  requirements  are 
designed  to  facilitate  tracing  of  funds 
through  the  wire  transfer  process.  At 
financial  institutions  that  are  acting  on 
behalf  of  an  account  holder,  the 
required  information  will  usually  be 
included  in  the  payment  order  and  in 
the  customer  account  records.  In  such 
cases  retention  of  the  payment  order 
with  the  customer  account  records  will 
satisfy  the  proposed  recordkeeping 
requirements. 

Comments  on  all  aspects  of  the 
proposed  regulation  are  welcome.  The 
Treasury  and  the  Board  specifically 
request  comment  on  the  usefulness  of 
the  records  covered  by  the  proposed 
rule  for  law  enforcement  purposes  and 
the  effects  that  the  proposed  rule  might 
have  on  the  cost  and  efficiency  of  the 
payment  system. 

Definitions 

Several  new  definitions  are  proposed 
in  section  §  103.11.  The  following  new 
definitions  are  intended  to  be  identical 
to  the  same  terms  used  for  banks  in 
Uniform  Commercial  Code  (UCC) 

Article  4A:  "beneficiary”,  “beneficiary’s 
bank”,  “intermediary  bank”, 
“originator”,  “originator’s  bank”, 
“payment  order”,  and  “receiving  bank”. 
Other  definitions  referring  to 
transactions  by  nonbank  financial 
institutions  would  be  added,  and  these 
are  intended  to  parallel  the  equivalent 
definitions  in  UCC  Article  4A: 
“intermediary  financial  institution”, 
“receiving  financial  institution”, 
“recipient”,  “recipient’s  financial 
institution”,  “transmittal  of  funds”, 
“transmittal  order”,  “transmittor”,  and 
“transmitter’s  financial  institution”. 
Because  “financial  institution”  is 
already  defined  to  include  “bank”,  the 
new  terms  used  for  nonbank  financial 
institutions  are  written  to  include 
transactions  by  banks.  For  example,  the 
definition  of  the  term  "transmittal 
order”  includes  a  “payment  order”. 


Separate  definitions  specifically  for 
bank  transactions  have  been  added  for 
clarity  and  conformity  with  the  UCC. 
Other  terms,  such  as  “execution  date”, 
“payment  date”  and  “sender”,  have 
been  modified  slightly  from  the  UCC 
Article  4A  definition  to  specifically 
include  transactions  by  nonbank 
financial  institutions  as  well  as  banks. 

The  proposed  definition  of  the  term 
“funds  transfer”  differs  from  the  same 
term  in  UCC  Article  4A  in  that  it 
excludes  all  automated  clearinghouse 
(ACH)  transfers  or  funds  transfers 
governed  in  any  part  by  the  Electronic  ' 
Funds  Trans.^^er  Act  of  1978  (15  U.S.C. 
1693,  et  seq.).  The  term  “accept”  difiers 
from  the  definition  of  “acceptance”  in 
UCC  Article  4A.  It  includes  transactions 
by  nonbank  financial  institutions,  and  it 
does  not  spell  out  the  rights  and 
obligations  of  the  parties  to  the 
transaction  upon  acceptance  or  rejection 
of  a  payment  order. 

In  addition,  the  words,  “For  purposes 
of  §  103.29  of  this  part,”  that  appear  in 
§  103.11(g),  have  been  deleted  to  allow 
the  term  “deposit  account”  to  be  used 
in  the  amendments  to  §  103.33. 

Retention  of  Records  by  Banks 

This  proposed  rule  would  require 
banks  to  retain  information  on  fynds 
transfers  that  is  likely  to  be  in  the 
records  of  the  bank  in  the  case  of  bank 
customers  who  have  deposit  accounts  or 
loans  with  the  bank,  or  which  can  be 
easily  obtained  fiom  noncustomers. 

This  information  need  not  be  retained 
alphabetically  by  name  or  numerically 
by  account  number;  but  the  bank  must 
be  able  to  access  the  funds  transfer 
records  readily  by  name  or  account 
number  of  the  originator  or  beneficiary, 
as  the  case  may  be,  and  may  do  so 
through  reference  to  some  other  record 
maintained  by  the  bank.  Existing 
§  103.38(d)  would  be  applicable  to  these 
records,  and  requires  retention  for  five 
years  from  the  execution  date  of  the 
payment/transmittal  order. 

An  originator’s  bank  will  be  required 
to  retain  the  following  information  for  a 
payment  order  that  it  accepts;  (A)  The 
name  and  address  of  the  originator;  (B) 
the  amount  of  the  funds  transfer;  (C)  the 
execution  date  of  the  payment  order;  (D) 
any  payment  instructions  received  from 
the  originator;  (E)  the  identity  of  the 
beneficiary's  bank;  and  (F)  either  the 
name  and  address  or  the  account 
number  of  the  beneficiary  of  the 
payment  order,  if  such  information  is 
received  with  the  payment  order.  It  is 
expected  that  an  originator’s  bank 
accepting  a  payment  order  from  a 
customer  will  have  most  of  the  required 
information  either  in  its  account  records 
or  in  the  payment  order.  (Originator’s 


banks  are  encoiiraged  to  collect  from  the 
originator  complete  information 
regarding  the  beneficiary  of  a  payment 
order.)  If  the  originator  does  not  have  a 
deposit  account  or  loan  with  the 
originator’s  bank,  then  the  originator’s 
bank  will  be  required  to  verify  the 
originator’s  name  and  address  before 
accepting  the  payment  order,  and  must 
retain  a  record  of  that  verified 
information  as  well  as  a  record  of  the 
originator’s  social  security  number, 
alien  identification  number,  or 
employer  identification  number,  or  note 
the  lack  of  such  a  number  in  the  record. 

An  intermediary  bank  that  accepts  a 
payment  order  must  retain  either  the 
original  or  a  duplicate  of  the  payment 
order. 

A  beneficiary’s  bank  that  accepts  a 
payment  order  must  retain  either  the 
original  or  a  duplicate  of  the  payment 
order.  If  the  beneficiary  has  a  deposit 
account  or  loan  with  the  bank,  then  the 
bank  is  expected  to  have  the 
beneficiary’s  name  and  address  already 
in  its  records  in  a  retrievable  form.  If  the 
payment  order  is  for  a  beneficiary  that 
does  not  have  a  deposit  account  or  a 
loan  with  the  bank,  then  the 
beneficiary’s  bank  must  obtain  and 
retain  a  record  of  the  beneficiary’s  name 
and  address,  and  social  security 
number,  alien  identification  number,  or 
employer  identification  number,  or  note 
the  lack  of  such  a  number  in  the  record. 
Furthermore,  the  beneficiary’s  bank 
must  verify  the  beneficiary’s  name  and 
address  whenever  it  delivers  the 
proceeds  of  the  funds  transfer  in  person 
to  a  beneficiary  who  does  not  have  a 
deposit  account  or  loan  with  the  bank. 

If  ^e  proceeds  are  not  delivered  in 
person,  then  a  copy  of  the  instrument 
(e.g.,  check)  used  to  send  the  proceeds 
must  be  retained. 

The  following  funds  transfers  are 
exempt  from  these  recordkeeping 
requirements; 

(i)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are 
domestic  banks; 

(ii)  Funds  transfers  where  both  the 
originator  and  beneficiary  are  the  same 
domestic  bank  or  one  is  the  wholly- 
owned  domestic  subsidiary  of  the  other; 

(iii)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are  the 
same  person  and  the  originator’s  bank 
and  the  beneficiary’s  bank  are  the  samq 
domestic  bank;  and 

(iy)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are  either 
a  domestic  bank,  the  United  States,  any 
state  or  local  government,  or  a  federal. 
State  or  local  government  agency  or 
instrumentality. 
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Retention  of  Records  by  Nonbank 
Financial  Institutions 

The  proposed  record  retention 
requirements  for  nonbank  financial 
institutions  difier  depending  on 
whedier  the  nonbank  financial 
institution  is  a  broker  or  dealer  in 
securities.  A  special  category  of 
requirements  is  being  proper^  for  a 
broker  or  dealer  in  securities  that 
maintains  an  account  for  the  transmitter 
or  recipient.  Acocrdingly,  no 
verification  requirements  are  pit^rosed 
for  transmittals  of  funds  by  a  ^ker  or 
dealer  in  securities  which  makes  or 
receives  transmittals  of  funds  for  an 
account  holder. 

Nonbank  Financial  Instibitions  That 
Are  Not  Brokm  or  Dealers 

These  nonbank  fiiumcial  institutions 
are  more  likely  than  hanks  or  brokers  or 
dealers  to  smid  or  receive  transmittals  of 
funds  fix  persons  vdth  whom  they  have 
no  regular  account  relationship  and 
therefore,  no  existing  records. 
According^,  these  nonbank  financial 
instituthms  must  coUed,  verify  and 
retain  infixmation  thd  may  not  he  in 
their  existing  records.  The  retained 
informatian  must  be  retrievedile  by  the 
name  of  the  transmittor.  (These 
requirements  also  apply  to  brokers  and 
dealers  in  securities  diat  send  or  receive 
transmittals  of  fimds  mi  behalf  of 
persons  for  whkdi  they  do  not  maintain 
an  account) 

A  transmittor’s  nonbank  financial 
institution  must  verify  the  transmittor’s 
name  and  address  prior  to  accepting  a 
transmittal  ordm,  and  it  shall  maintain 
a  record  of  that  informatim.  In  addition, 
the  nonbank  financial  institution  diall 
obtain  and  retain: 

(A)  The  tranmnittor’s  social  security 
number,  alien  identificatimi  number,  or 
employer  identificati<m  number;  m,  if 
the  transmittal  of  funds  is  <ni  the 
nonbank  financial  institution’s  own 
behalf,  a  statement  to  that  effect; 

(B)  The  amount  of  the  transmittal 
order; 

(C)  ’Ihe  execution  date  of  the 
transmittal  order; 

(D)  Any  payment  instructions 
received  firom  the  transmittor  with  the 
transmittal  order; 

(£)  The  name  and  address  of  the 
recipient  of  the  transmittal  of  funds;  and 

(F)  Any  form  completed  by  the  person 
or  the  nonbank  financial  institution 
relating  to  the  transmittal  of  funds. 

An  intermediary  nonbank  financial 
institution  that  accepts  a  transmittal 
order  shaH  retain  ei^r  the  original  or 
a  duplicate  of  the  transmittal  order. 

A  recipient’s  nonbank  financial 
institution  that  accepts  a  transmittal 


order  shall  retain  the  origiBal  or  a 
dupHcme  g€  the  transmittal  order,  as 
well  as  the  name,  address,  and  social 
security  number,  alien  identificadoa 
number  or  muployOT  identification 
number  of  the  recipient.  If  dm 
recipient’s  nonbenk  financial  inOitution 
delivers  the  proceeds  of  a  transmittal  of 
funds  in  person  to  the  recipient,  it  shall 
verify  the  name  and  address  of  &e 
recipient  and  retain  a  record  of  that 
information.  If  the  recipient’s  nonbank 
financial  institution  sends  the  proceeds 
of  a  transmittal  of  funds  by  written 
instrument  (e.g.,  check,  draft),  it  shall 
retain  a  copy  of  the  instrument  or  the 
information  contained  thereon,  and  the 
name  and  address  of  the  person  to 
whom  it  was  sent 

Retention  of  Records  by  Brokers  and 
Dealers 

These  requirements  apply  only  to 
transmittals  of  funds  that  a  broker  or 
dealer  in  securities  (which  is  also  a  type 
of  nonbank  financial  institution)  smids 
or  receives  for  a  person  for  which  it  has 
an  account.  The  retained  reemds  must 
be  readily  retrievable  by  either  the  name 
or  account  number  of  the  Inoker/ 
dealer’s  account  holder. 

A  transmittor’s  brokm'/dealer  must 
retain  the  following  information  fex  a 
transmittal  order  that  it  acc^^: 

(A)  The  name  of  the  transmitter; 

(B)  The  amount  of  the  transmittal  of 
funds; 

(C)  The  execution  date  of  the 
transmittal  order; 

(D)  Any  payment  instructions 
received  firom  the  transmittor; 

(E)  The  identity  of  the  recipient’s 
financial  institution;  and 

(F)  Either  the  name  and  address  or  the 
account  number  of  the  recipient,  if 
received  with  the  transmittal  order. 

An  intermediary  broker/dealer  must 
retain  either  the  original  or  a  duplicate 
of  each  transmittal  order  that  it  accepts. 

A  recipient’s  brc^er/dealer  must 
retain  either  the  original  or  a  duplicate 
of  each  transmittal  order  that  it  accepts. 

The  following  transactions  are  exempt 
from  these  requirements:  Transmittals  of 
funds  where  both  the  transmittor  and 
the  recipient  are  each  a  domestic  Ixoker 
or  dealer  in  securities  transmitting  on  its 
own  behalf;  transmittals  of  funds  on 
their  own  accounts  between  a  domestic 
broker  or  dealer  in  securities  and  its 
bank  or  the  broker  dealer’s  whoHy 
owned  subsidiary;  transmittals  of  funds 
between  domestic  accounts  at  the  same 
domestic  broker  or  dealer  where  both 
the  transmittor  and  the  recipient  are  the 
same  person;  and  transmittals  of  funds 
between  a  domestic  broker  or  dealer  and 
a  governmental  agency. 


Executive  Order  12291 

In  response  to  its  October  15, 1990 
Notice  of  Proposed  Rulemaking, 

Treasury  received  many  detail^ 
comments  <mi  the  projected  costs  of  the 
proposed  rule.  Many  of  the  provisions 
identified  in  those  comments  as 
imposing  undue  costs  or  burdens  on  tbe 
financial  services  community  have  been 
either  revised,  clarified  or  eluoinated.  In 
particular,  today’s  proposed  rule  urould 
allow  many  financial  institutions  to  rely 
upon  information  systems  already  in 
place  without  diminishing  tbe  nature 
and  quality  of  the  information  required 
to  be  maintained.  This  modificatim 
significantly  reduces  the  resources  and 
efiort  required  of  finemcial  in^itutions 
to  cmnply  with  the  terms  today’s 
propos^  rule.  As  a  result  of  these 
significant  cost  reductions,  today’s 
proposed  rule  is  categorized  as  ncm* 
major  for  purposes  of  Executive  Order 
12291.  Today’s  proposal,  if  adopted  as 
a  final  rule,  will  not  have  ui  wanual 
effect  on  the  economy  of  $100  milfion 
or  more.  Nor  will  it  result  in  a  major 
increase  in  costs  or  pnees  for 
consumers;  individual  industries; 
federal,  state,  or  local  govmmnent 
agencies;  or  geographic  regions.  It  vrill 
not  have  any  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  fexeign- 
based  enterprises  in  domestic  or  foreign 
markets.  Therefore,  a  regulatory  impKt 
analysis  is  not  required. 

Initial  Regulatory  Flexibility  Aaal3rsis 

As  required  by  5  U.S.C  603(b),  a 
"description  of  the  reasons  why  action 
by  the  agency  is  being  considered’’  and 
a  "succinct  statement  of  the  objectives 
of,  and  legal  basis  for,  the  proposed 
rule”  are  foimd  elsewhere  in  this 
preamble. 

The  Board  and  the  Treasury  propose 
that  the  requirements  in  this  rule  be 
applicable  to  all  financial  institutions 
subject  to  the  Bank  Secrecy  Act,  as 
implemented,  regardless  of  their  size. 

An  exemption  for  small  entities  would 
not  be  appropriate  because  it  would 
permit  money  laimdering  operations  to 
evade  the  recordkeeping  process  by 
using  small  financial  institutions.  This 
would  significantly  diminish  the 
usefulness  of  these  records  for  crimiBal, 
tax  or  regulatory  investigations. 

’The  small  entities  that  will  be  affetled 
by  this  proposed  rule  include  small 
banks  and  many  check  cashing  and 
money  transmitting  businesses.  In  order 
to  minimize  tbe  economic  impact  on 
small  entities,  the  rule  would  allow 
financial  institutions  that  send  or 
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receive  transmittal  orders  for  accoimt 
holders  to  use  existing  records  to  satisfy 
some  of  the  recordkeeping 
requirements.  The  Board  and  the 
Treasury  do  not  believe  that  the 
propos^  rule  would  impose  reporting 
or  recordkeeping  btudens  on  small 
entities  that  require  specialized 
professional  skills  not  available  to  them. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  Notice  of  Proposed 
Rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  wiffi  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1505- 
0063.  Comments  on  the  collection  of 
information  and  the  burden  estimate 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1505-0063), 
Washington,  DC  20503,  and  to  the 
Treasury  and  the  Board  at  the  addresses 
noted  above. 

The  collections  of  information  in  this 
proposed  regulation  are  authorized  by 
12  U.S.C.  182gb  and  1951-1959  and  31 
U.S.C.  5311-5328.  The  likely 
recordkeepers  are  financial  institutions 
that  perform  funds  transfers. 

Estimated  number  of  respondents 
and/or  recordkeepers:  60,000. 

Estimated  total  annual  recordkeeping 
burden:  6.5  million  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeeper:  108.3 
hours. 

Estimated  annual  frequency  of 
responses:  Upon  request. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks,  banking.  Currency, 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  103  is  proposed 
to  be  amended  as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  91-508,  Title  1, 84  Stat. 
1114  (12  U.S.C  1829b  and  1951-1959);  and 
Pub.  L.  91-508,  title  11,  84  Stat.  1118,  as 
amended  (31  U.S.C.  5311-5328). 

2.  Section  103.11  is  amended  by 
redesignating  paragraphs  (a),  (b),  (c) 
throu^  (h),  (i)  throu^  (k),  (1),  (m),  (n), 

(o),  (p)  through  (r),  and  (s)  tJ^ough  (u) 


as  paragraphs  (b),  (c),  (f)  through  (k),  (m) 
through  (o),  (s),  (t),  (y),  (dd),  (ffi  through 
(hh),  and  (mm)  throu^  (oo), 
respectively;  by  removing  the  words 
“For  purposes  of  §  103.29  of  this  part, 
deposit"  and  adding  in  their  place, 
“Deposit"  in  newly  designated 
paragraph  (j);  and  adding  new 
paragraphs  (a),  (d),  (e),  (1),  (p),  (q),  (r), 

(u),  (v),  (w),  (x),  (z),  (aa),  (bb),  (cc),  (ee), 
(ii)>  (jj)i  (kk),  and  (11)  to  read  as  follows: 

§103.11  Meaning  of  terma. 
***** 

(a)  Accept  A  receiving  financial 
institution,  other  than  the  recipient’s 
financial  institution,  accepts  a 
transmittal  order  by  executing  the 
transmittal  order.  A  recipient’s  financial 
institution  accepts  a  transmittal  order  by 
paying  the  recipient,  by  notifying  the 
recipient  of  the  receipt  of  the  order  or 
by  otherwise  becoming  obligated  to 
carry  out  the  order. 
***** 

(d)  Beneficiary.  The  person  to  be  paid 
by  the  beneficiary’s  bank. 

(e)  Beneficiary’s  bank.  The  bank 
identified  in  a  payment  order  in  which 
an  account  of  the  beneficiary  is  to  be 
credited  pursuant  to  the  order  or  which 
otherwise  is  to  make  payment  to  the 
beneficiary  if  the  order  does  not  provide 
for  payment  to  an  account. 
***** 

(1)  Execution  date.  The  day  on  which 
the  receiving  financial  institution  may 
properly  issue  a  transmittal  order  in 
execution  of  the  sender’s  order.  The 
execution  date  may  be  determined  by 
instruction  of  the  sender  but  cannot  be 
earlier  than  the  day  the  order  is 
received,  and,  imless  otherwise 
determined,  is  the  day  the  order  is 
received.  If  the  sender’s  instruction 
states  a  payment  date,  the  execution 
date  is  the  payment  date  or  an  earlier 
date  on  which  execution  is  reasonably 
necessary  to  allow  payment  to  the 
recipient  on  the  payment  date. 
***** 

(p)  Funds  transfer.  The  series  of 
transactions,  beginning  with  the 
originator’s  payment  order,  made  for  the 
purpose  of  making  payment  to  the 
beneficiary  of  the  order.  The  term 
includes  any  payment  order  issued  by 
the  originator’s  bank  or  an  intermediary 
bank  intended  to  carry  out  the 
originator’s  payment  order.  A  funds 
transfer  is  completed  by  acceptance  by 
the  beneficiary’s  bank  of  a  payment 
order  for  the  benefit  of  the  beneficiary 
of  the  originator’s  payment  order. 
Automated  clearinghouse  transfers  or 
funds  transfers  governed  in  any  part  by 
the  Electronic  Funds  Transfer  Act  of 
1978  (title  XX,  Public  Law  95-630,  92 


Stat.  3728, 15  U.S.C.  1693  et  seq.)  are 
excluded  from  this  definition. 

(q)  Intermediary  bank.  A  receiving 
bank  other  than  the  originator’s  bank  or 
the  beneficiary’s  bank. 

(r)  Intermediary  financial  institution. 

A  receiving  financial  institution,  other 
than  a  bank,  the  transmittor’s  financial 
institution  or  the  recipient’s  financial 
institution. 

***** 

(u)  Originator.  *rhe  sender  of  the  first 
pa)rment  order  in  a  funds  transfer. 

(v)  Originator’s  bank.  The  receiving 
bank  to  which  the  payment  order  of  the 
originator  is  issued  if  the  originator  is 
not  a  bank,  or  the  originator  if  the 
originator  is  a  bank. 

(w)  Payment  date.  The  day  on  which 
the  amovmt  of  the  transmittal  order  is 
payable  to  the  recipient  by  the 
recipient’s  financial  institution.  The 
payment  date  may  be  determined  by 
instruction  of  the  sender,  but  cannot  be 
earlier  than  the  day  the  order  is  received 
by  the  recipient’s  financial  institution 
and,  unless  otherwise  prescribed  by 
instruction,  is  the  date  the  order  is 
received  by  the  recipient’s  financial 
institution. 

(x)  Payment  order.  An  instruction  of 
a  sender,  to  a  receiving  bank, 
transmitted  orally,  electronically,  or  in 
writing,  to  pay,  or  to  cause  another  bank 
to  pay,  a  fixed  or  determinable  amount 
of  money  to  a  beneficiary  if: 

(1)  The  instruction  does  not  state  a 
condition  to  payment  to  the  beneficiary 
other  than  time  of  payment; 

(2)  The  receiving  bank  is  to  be 
reimbursed  by  debiting  an  account  of,  or 
otherwise  receiving  payment  from,  the 
sender;  and 

(3)  The  instruction  is  transmitted  by 
the  sender  directly  to  the  receiving  bank 
or  to  an  agent,  funds  transfer  system,  or 
communication  system  for  transmittal  to 
the  receiving  bank. 
***** 

(z)  Receiving  bank.  The  bank  to  which 
the  sender’s  instruction  is  addressed. 

(aa)  Receiving  financial  institution. 
The  financial  institution  to  which  the 
sender’s  instruction  is  addressed.  The 
term  receiving  financial  institution 
includes  a  receiving  bank. 

(bb)  Recipient.  The  person  to  be  paid 
by  the  recipient’s  financial  institution. 
The  term  recipient  includes  a 
beneficiary. 

(cc)  Recipient’s  financial  institution. 
The  financial  institution  identified  in  a 
transmittal  order  in  which  an  accoimt  of 
the  recipient  is  to  be  credited  pursuant 
to  the  transmittal  order  or  which 
otherwise  is  to  make  payment  to  the 
recipient  if  the  order  does  not  provide 
for  payment  to  an  account.  The  term 


Federal  Rqg^ster  /  VoL  58,  No.  167  /  Tuesday,  August  31,  1993  /  Proposed  Rules 


46019 


recipient’s  financial  institutkin  kidudes 
a  beinefidary’s  bank. 

it  m  m  m  ^ 

(ee)  Sender.  Tke  person  giving  tbe 
instruction  to  the  receiving  bank  or 
receiving  financial  institution. 

H  it  *  m  it 

(ii)  TYanmiittcd  effands.  A  nmen  of 
transBCtians  beginning  with  the 
transmittor’s  transmittal  order,  made  for 
tbe  purpose  of  making  payment  to  the 
recipient  of  tbe  onter.  Tbe  term  indudes 
any  transmittal  ordor  issued  fay  the 
trannaittor’s  financial  institution  or  an 
intermediafy  financial  institution 
intended  to  carry  out  the  transmittar’s 
transmittal  order.  A  transmittal  of  hinds 
is  completed  acceptance  by  the 
rec^uent’s  finsmciel  institution  of  a 
transmittal  order  for  the  bmefit  of  the 
redpient  of  tbe  transmittor’s  transmittal 
order.  Automated  dearingbouse 
transfm  and  funds  translm  govomed 
in  any  part  by  the  Electronic  Funds 
Transfw  Aid  of  1978  (title  XX,  Pub.  L. 
95-630,  92  Stat.  3728, 15  U.SXL  1693  et 
seq.)  are  exduded  hmn  this  definition. 
Tlie  term  transmittal  od  funds  indudes 
a  funds  transfN'. 

(jj)  Transmittal  order.  The  term 
transmittal  order  indudes  a  payment 
order  and  is  an  instruction  of  a  sender 
to  a  receiving  finandal  institution, 
transmitted  mrally,  electronically,  or  in 
writing,  to  pay,  or  to  cause  another 
finandal  insti^on  to  pay,  a  fixed  or 
determinable  amount  of  money  to  a 
redpient  if: 

(1)  The  instruction  does  not  state  a 
condition  to  payment  to  the  recipient 
other  than  time  of  payment: 

(2)  The  receiving  financial  in^tutkm 
is  to  be  rdmbursed  by  debiting  an 
account  of,  or  otherwise  receiving 
payment  from,  tbe  sender;  and 

(3)  The  instruction  is  transmitted  by 
the  sender  directly  to  the  receiving 
financial  institution  or  to  an  agent  or 
commimication  system  for  transmittal  to 
the  receiving  fizumdal  institutioB. 

(kk)  Transmittor.  The  sender  of  the 
first  transmittal  order  m  a  hransmittal  of 
funds.  The  term  transmittor  includes  an 
mriginator. 

(11)  Transmittor’s  financial  mstHation. 
Tbe  receivnig  financld  institution  to 
whidi  tile  transmitta)  ordm-of  tiie 
transmittor  is  issued  if  tiie  transmittor  is 
not  a  financial  in^hution,  or  the 
transmittor  if  the  transmittor  is  a 
financial  institution.  The  term 
transmittar’s  financial  institution 
indudes  an  ori^nator’s  bank. 

*  •  •  *  * 

3.  Paragrqih  RiM^)  of  S  103.25  is 
revised  to  read  as  follows: 


S10825  Reports  of  UuneacIfiMewMIi 
fnrri  jn  financtol  996ficiM. 

(b)*** 

(2)  Transmittal  cadeis  raodved  by  a 
respondoit  finandal  institutioa  from  a 
foreign  financial  agency  or  seat  by 
respondent  financ^  institutkHi  to  a 
foreign  finandal  agency,  including  all 
inhn^tkai  maintained  by  tiiat 
instituticxi  pursuant  to  §  103.33. 

*  *  *  «  * 

4.  Section  103.33  is  amnided  by 
adding  new  paragraphs  (e),  (Q  and  (g), 
to  read  as  foUows: 

1 10333  Records  to  be  made  and  rstained 
by  financial  Institotiona. 

*  •  •  *  • 

(e)  With  respect  to  funds  transfws: 

(1) (i)  Fot  ea^  payment  order  tiiat  ft 
accepts  as  an  originator’s  bank,  a  hank 
shall  retain  either  the  ori^nal,  a 
microfilm  or  other  copy,  record,  or 
reproduction  of  the  following 
information  relating  to  the  payment 
order: 

(A)  llie  name  and  address  of  the 
originator  of  the  payment  order; 

(B)  The  amount  of  the  fimds  transfer; 

(C)  Hie  execution  date  of  the  payment 
order; 

(D)  Any  payment  instructitms 
received  from  the  originator  with  the 
payment  order; 

(E)  The  identity  of  the  benefidary’s 
bank; and 

(F)  Either  the  name  and  address  or  the 
account  number  of  the  bmiefidary  of  the 
payment  order,  if  received  with  me 
payment  order. 

(ii)  For  each  payment  order  that  it 
accepts  as  an  intermediary  bank,  a  bank 
shall  retain  either  tiie  original,  a 
microfilm,  or  other  copy,  record,  or 
reproduction  of  the  payment  order. 

(iii)  For  each  payment  order  that  it 
accepts  as  a  benefidary’s  bank,  a  bank 
shall  retain  either  the  ori^nal.  a 
microfilm,  or  othm*  copy,  record,  or 
reproduction  of  the  payment  order. 

(2) (i)  Prior  to  accepting  a  payment 
order  from  an  originator  that  does  not 
have  a  deposit  account  or  loan  with  the 
bank,  an  originator’s  bank  shall  verify 
the  originator’s  name  and  address 
examination  of  a  document  that 
contains  such  information;  and,  if  it 
accepts  the  paymmit  order,  record  and 
retain  a  record  of  that  mfomiatioa,  the 
type  of  identification  reviewed,  and  the 
number  of  the  identification  document 
(e.g.,  driver’s  licanseX  In  addition  to  the 
informatkm  racprired  in  paragraph 
(e)(l}(i)  of  this  sectioa,  the  h(^  shafi 
obtain  and  retain  a  reoord  of  tiie 
originator’s  social  security  mimber, 
ahra  identification  numbw.  m 
employer  identification  number. 


(ii)  Verification  of  the  name  and 
addmss  of  an  sncfavkhnl  who  indicBtas 
mat  ha  or  she  is  «a  shea  or  is  ndia 
resident  of  the  Unitod  States  west  be 
made  by  pes^mrt,  afaen  idetmification 
card,  or  c^er  officiai  documant 
evidencing  nationality  or  rseideBoe  to-g-. 
a  Provincid  dirvei^  lioense  with 
indicatkm  of  home  address). 

Verification  of  name  and  adchress  in  any 
other  case  shall  be  made  by  exmninalion 
of  a  document,  other  than  a  bank 
signature  card,  that  is  narmally 
acoeptalde  witiiin  me  banking 
commimity  as  a  means  of  idantificatioB 
when  earning  checks  for  nondqposilors 
(e.s.,  a  drivOTS  license). 

(lii)  If  me  originator  does  not  have  a 
social  security  number,  alien 
identification  number,  or  employer 
identification  number,  the  lack  ^  such 
a  number  shall  be  noted  in  the  vecord. 

(3)(i)  For  each  payment  cuder  that  )t 
accepts  as  a  ben^ctary’s  bmik  for  a 
beneficiary  mat  does  not  hare  a  deposit 
account  or  loan  '.vim  mtrt  baim,  in 
addition  to  maintaining  tbe  infoi'mation 
required  in  paragraph  (^(iXiii)  of  tins 
section,  a  beneficiary’s  bank  shall  obtain 
and  retain  a  record  oi  the  beneficiary’s 
name  and  address,  and  social  security 
number,  alien  identification  number,  or 
employer  identification  number.  Ifl^ 
beneficiary  does  not  havea  social 
security  numb«r.  alien  identification 
number,  or  employer  idmitification 
number,  tbe  la^  of  such  a  number  m^l 
be  noted  in  me  record. 

(ii)  If  a  benefidary’s  bank  defivers  tbe 
proceeds  ofa  funds  transfer,  in  person, 
to  a  benefidary  mat  does  not  have  a 
deposit  account  or  loan  account  wUh 
that  bank,  a  beneficiary’s  bank  shaU 
verify  me  beneficiary’s  name  and 
address  by  examination  de  document 
mat  contains  such  informatian,  and 
retain  a  record  of  that  information,  the 
type  of  identificatiem  reviewed,  mid  me 
number  of  me  identification  docummt 
drivers  license). 

^i)  Verification  d  me  name  and 
address  of  an  individual  who  indic^es 
that  be  or  she  is  an  alien  or  is  not  a 
resident  of  me  United  Sates  must  be 
made  by  passport,  alien  identification 
card,  or  other  official  document 
evidencing  nationality  or  residence 
a  Provincial  driver’s  license  with 
indication  of  home  address). 

Verification  of  identity  in  any  other  case 
shall  be  made  by  examination  ofa 
document,  omer  than  a  bank  signature 
card,  mat  is  normally  acceptd[>te  within 
me  banking  community  as  a  means  of 
identification  vdien  casing  checks  fm 
nondepositors  [e.g.,  a  drivms  licosse).  If 
a  beneficiary’s  bank  sends  me  proceeds 
ofa  funds  transfer  in  the  form  of  a  dieck 
or  other  written  instrument  to  a 
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beneficiary  that  does  not  have  a  deposit 
account  or  loan  account  with  that  btmk. 
that  bank  shall  retain  a  copy  of  the 
check  or  other  written  instrument,  or 
the  information  contained  thereon,  and 
the  name  and  address  of  the  person  to 
whom  it  was  sent. 

(4)  The  information  that  an 
originator’s  bank  must  retain  under 
paragraphs  (e)(l)(i)  and  {e)(2)(i)  of  this 
section  shall  be  readily  retrievable  by 
the  originator’s  bank  by  reference  to 
either  the  name  or  account  number  of 
the  originator.  The  information  that  a 
beneficiary’s  bank  must  retain  under 
paragraphs  (e)(l)(iii)  and  (e)(3](i)  of  this 
section  shall  be  readily  retrievable  by 
the  beneficiary’s  bank  by  reference  to 
either  the  name  or  account  number  of 
the  beneficiary. 

(5)  The  following  funds  transfers  are 
not  subject  to  the  requirements  of  this 
paragraph: 

(i)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are 
domestic  banks; 

(ii)  Funds  transfers  where  both  the 
originator  and  beneficiary  are  the  same 
domestic  bank  or  one  is  the  wholly- 
owned  domestic  subsidiary  of  the  other; 

(iii)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are  the 
same  person  and  the  originator’s  bank 
and  the  beneficiary’s  bank  are  the  same 
domestic  bank;  and 

(iv)  Funds  transfers  where  both  the 
originator  and  the  beneficiary  are  either 
a  domestic  bank,  the  United  States,  any 
state  or  local  government,  or  a  Federal, 
state  or  local  government  agency  or 
instrumentality. 

(f)  With  respect  to  a  transmittal  of 
funds: 

(1)  Prior  to  accepting  a  transmittal 
order  firom  a  transmitter,  a  transmitter’s 
financial  institution,  other  than  a  bank 
or  a  broker  or  dealer  in  securities  that 
has  an  account  for  the  transmitter,  shall 
verify  the  transmitter’s  name  and 
address  by  examination  of  a  document 
that  contains  such  information;  and,  if 
it  accepts  such  transmittal  order,  record 
and  retain  a  record  of  that  information, 
the  type  of  identification  reviewed,  and 
the  number  of  the  identification 
document  {e.g.,  drivers  license  no.). 
V'erification  of  the  identity  of  an 
individual  who  indicates  that  he  or  she 
is  an  alien  or  is  not  a  resident  of  the 
United  States  must  be  made  by  passport, 
alien  identification  card,  or  other 
official  document  evidencing 
nationality  or  residence  (e.g.,  a 
Provincial  driver’s  license  with 
indication  of  home  address). 

Verification  of  identity  in  any  other  case 
shall  be  made  by  examination  of  a 
document,  other  than  a  bank  signature 
card,  that  is  normally  acceptable  within 


the  banking  community  as  a  means  of 
identification  when  cashing  checks  for 
nondepositors  {e.g.,  a  drivers  license).  In 
addition,  the  financial  institution  shall 
obtain  and  retain  the  original,  or  a 
microfilm  or  other  copy,  record,  or 
reproduction  of  the  following 
information  relating  to  the  transmittal 
order: 

(1) (A)  The  transmittor’s  social  security 
number,  alien  identification  number,  or' 
employer  identification  number,  if  the 
transmitter  has  any  such  numbers  or  a 
notation  in  the  record  of  the  lack 
thereof:  or 

(B)  If  the  transmittal  of  funds  is  by  the 
financial  institution  on  its  own  behalf, 
a  statement  to  that  effect; 

(ii)  The  amount  of  the  transmittal 
order; 

(iii)  The  execution  date  of  the 
transmittal  order; 

(iv)  Any  payment  instructions 
received  from  the  transmitter  with  the 
transmittal  order; 

(v)  The  name  and  address  of  the 
recipient  of  the  transmittal  of  funds;  and 

(vi)  Any  form  completed  by  the 
person  or  the  financial  institution 
relating  to  the  transmittal  of  funds. 

(2)  For  each  transmittal  order  that  it 
accepts  as  an  intermediary  financial 
institution,  a  financial  institution,  other 
than  a  bank  or  broker  or  dealer  in 
securities,  shall  retain  either  the 
original,  a  microfilm,  or  other  copy, 
record,  or  reproduction  of  the 
transmittal  order. 

(3) (i)  For  each  transmittal  order  that  it 
accepts  as  a  recipient’s  financial 
institution,  a  financial  institution,  other 
than  a  bank  or  a  broker  or  dealer  in 
securities  that  has  an  account  for  the 
recipient,  shall  retain  the  original  or  a 
microfilm,  or  other  copy,  record,  or 
reproduction  of  the  transmittal  order; 
and  the  name,  address,  and  the  social 
security  number,  alien  identification 
number  or  employer  identification 
number  of  the  recipient.  If  the  recipient 
does  not  have  a  social  security  number, 
alien  identification  number,  or 
employer  identification  number,  the 
lack  of  such  a  number  shall  be  noted  in 
the  record. 

(ii)  If  a  recipient’s  financial 
institution,  other  than  a  bank  or  broker 
or  dealer  in  securities  that  has  an 
account  for  the  recipient,  delivers  the 
proceeds  of  a  transmittal  of  funds  in 
person  to  the  recipient,  the  financial 
institution  shall  verify  the  name  and 
address  of  the  recipient  by  examination 
of  a  document  that  contains  such 
information  and  shall  retain  a  record  of 
that  information,  the  type  of 
identification  reviewed,  and  the  number 
of  the  identification  document  [e.g., 
drivers  license).  If  a  recipient’s  financial 


institution,  other  than  a  bank  or  a  broker 
or  dealer  in  securities  that  has  an 
accoimt  for  the  recipient,  sends  the 
proceeds  of  a  transmittal  of  funds  to  the 
recipient  in  the  form  of  a  check  or  other 
written  instrument,  the  financial 
institution  shall  retain  a  copy  of  the 
check  or  other  written  instrument,  or 
the  information  contained  thereon,  and 
the  name  and  address  of  the  person  to 
whom  it  was  sent. 

(4)  'The  information  that  a 
transmittor’s  financial  institution  must 
retain  under  paragraph  (f)(1)  of  this 
section  shall  be  readily  retrievable  by 
the  transmittor’s  financial  institution  by 
reference  to  the  name  of  the  transmitter. 
The  information  that  a  recipient’s 
financial  institution  must  retain  under 
paragraph  (f)(3)  of  this  section  shall  be 
readily  retrievable  by  the  recipient’s 
financial  institution  by  reference  to  the 
name  of  the  recipient.  This  information 
need  not  be  retained  alphabetically  by 
name,  but  the  financial  institution  must 
be  able  to  access  the  transmittal  of  funds 
records  readily  by  name  of  the 
transmittor  or  recipient,  as  the  case  may 
be,  and  may  do  so  through  reference  to 
some  other  record  maintained  by  the 
financial  institution. 

(g)  With  respect  to  a  transmittal  of 
funds: 

(1)  For  each  transmittal  order  that  it 
accepts  as  a  transmittor’s  financial 
institution,  a  broker  or  dealer  in 
securities  that  has  an  account  for  the 
transmittor  shall  retain  either  the 
original,  a  microfilm  or  other  copy, 
record,  or  reproduction  of  the  following 
information  relating  to  the  transmittal 
order: 

(1)  The  name  and  address  of  the 
transmittor  of  the  transmittal  order; 

(ii)  The  amount  of  the  transmittal  of 
funds; 

(iii)  The  execution  date  of  the 
transmittal  order; 

(iv)  Any  payment  instructions 
received  from  the  transmittor  with  the 
transmittal  order; 

(v)  The  identity  of  the  recipient’s 
financial  institution;  and 

(vi)  Either  the  name  and  address  or 
the  account  number  of  the  recipient  of 
the  transmittal  of  funds,  if  received  with 
the  transmittal  order. 

(2)  For  each  transmittal  order  that  it 
accepts  as  an  intermediary  financial 
institution,  a  broker  or  dealer  in 
securities  shall  retain  either  the  original, 
a  microfilm,  or  other  copy,  record,  or 
reproduction  of  the  transmittal  order. 

(3)  For  each  transmittal  order  that  it 
accepts  as  a  recipient’s  financial 
institution,  a  broker  or  dealer  in 
securities  that  has  an  account  for  the 
recipient  shall  retain  either  the  original. 
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a  microfilm,  or  other  copy,  record,  or 
reproduction  of  the  transmittal  order. 

(4)  The  information  that  a 
transmittor’s  financial  institution  must 
retain  under  paragraph  (g)(1)  of  this 
section  shall  be  readily  retrievable  by 
the  transmittor’s  financial  institution  by 
reference  to  either  the  name  or  account 
number  of  the  transmitter.  The 
information  that  a  recipient’s  financial 
institution  must  retain  xmder  paragraph 
(g)(3)  of  this  section  shall  be  readily 
retrievable  by  the  recipient’s  financial 
institution  by  reference  to  either  the 
name  or  account  niunber  of  the 
recipient.  This  information  need  not  be 
retained  alphabetically  by  name  or 
numerically  by  accoxmt  number;  but  the 
financial  institution  must  be  able  to 
access  the  transmittal  of  funds  records 
readily  by  name  or  account  niunber  of 
the  transmitter  or  recipient,  as  the  case 
may  be,  and  may  do  so  through 
reference  to  some  other  record 
maintained  by  the  financial  institution. 

(5)  The  following  transmittals  of 
funds  are  not  subject  to  the 
requirements  of  this  paragraph: 

(i)  A  transmittal  of  funds  where  both 
the  transmitter  and  tha  recipient  of  the 
funds  are  domestic  brokers  or  dealers  in 
securities; 

(ii)  A  transmittal  of  funds  where  both 
the  transmitter  and  recipient  are  the 
same  domestic  broker  or  dealer  in 
securities  or  one  is  the  wholly-owned 
domestic  subsidiary  of  the  other,  or  a 
bank; 

(iii)  Transmittals  of  funds  where  both 
the  transmittor  and  recipient  are  the 
same  person  and  the  transmittor’s 
financial  institution  and  the  recipient’s 
financial  institution  are  the  same 
domestic  broker  or  dealer  in  securities; 
and 

(iv)  Transmittals  of  funds  where  both 
the  transmittor  and  the  recipient  are 
either  a  domestic  broker  or  dealer  in 
securities,  the  United  States,  any  state  or 
local  government,  or  a  federal,  state,  or 
local  government  agency  or 
instrumentality. 

Dated:  August  19, 1993. 

In  concurrence: 

By  the  Board  of  Governors  of  the  Federal 
Reserve  System. 

William  W.  WUes, 

Secretary. 

Dated:  August  11, 1993. 

By  the  Department  of  the  Treasury. 

Ronald  K.  Noble, 

Assistant  Secretary  (Enforcement). 

[FR  Doc.  93-20870  Filed  8-30-93;  8:45  am] 
BILUNQ  CODE  t210-01-a  4S10-aS-P 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Proposed  Amendment  to  the  Bank 
Secrecy  Act  Regulations  Relating  to 
Transmittal  Orders  for  Funds  Transfers 
and  Transmittals  of  Funds  By  Rnanclal 
Institutions 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  In  this  notice  Treasiuy 
proposes  to  amend  the  regulations  that 
implement  the  Bank  Secrecy  Act  (BSA) 
to  require  a  bank  or  non-bank  financial 
institution  that  acts  as  a  transmittor’s 
financial  institution  in  a  transmittal  of 
funds  to  include  certain  information  in 
the  transmittal  order  when  sending  it  to 
the  receiving  financial  institution.  A 
companion  notice  of  proposed 
rulemaking  (companion  notice)  also 
published  elsewhere  in  this  issue  of  the 
Federal  Register  proposes  enhanced 
recordkeeping  requirements  relating  to 
certain  transmittals  of  funds  by  these 
same  financial  institutions. 

As  set  forth  in  the  companion  notice, 
domestic  financial  institutions  involved 
in  a  transmittal  of  funds  will  have  to 
collect  and  retain  certain  information. 
The  amount  and  type  of  information 
collected  and  retained  will  depend 
upon  the  financial  institution’s  role  in 
the  particular  transmittal,  and  whether 
or  not  the  parties  to  the  transactions 
have  a  deposit  account  or  a  loan  with 
the  financial  institution.  The  reader  is 
encouraged  to  review  the  companion 
notice  before  reviewing  this  notice  in 
order  to  ensure  a  full  understanding. 
DATES:  Comments  are  due  on  or  before 
October  4, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Peter  G.  Djinis,  Director,  the  Office  of 
Financial  Enforcement,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury,  room  5000 
Annex,  1500  Pennsylvania  Avenue, 

NW.,  Washington  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Carlos  Correa,  Chief,  Regulations  and 
Rulings,  Office  of  Financial 
Enforcement,  (202)  622-0400. 
SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  Act  (BSA),  Public  Law  91-508 
(codified  at  12  U.S.C.  1829b  and  1951- 
59,  and  31  U.S.C.  5311-28),  enacted  in 
1970,  authorizes  the  Secretary  of 
Treasury  to  require  financial  institutions 
to  file  reports  and  keep  records  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax  and 
regulatory  matters.  The  primary  purpose 
of  the  BSA  is  to  identify  the  source, 
volume  and  movement  of  money  into 
and  out  of  the  country  and  through 


domestic  financial  institutions.  See  H.R. 
Rep.  No.  975,  91st.  Cong.,  2nd.  Sess., 
11-13  (1970).  The  BSA  was  amended 
last  year  by  the  Annunzio-Wylie  Anti- 
Money  Laundering  Act  of  1992,  title  XV 
of  the  Housing  and  Community 
Development  Act  of  1992,  Public  Law 
102-550  (the  1992  Amendment).  Among 
other  things,  section  1517  of  the  1992 
Amendment  authorizes  the  Secretary  of 
the  Treasury  to  require  financial 
institutions  to  cany  out  anti-money 
laundering  programs,  including  the 
development  of  internal  policies, 
procedures  and  controls. 

This  notice  of  proposed  rulemaking  is 
the  Department  of  the  Treasury’s  first 
step  toward  full  implementation  of 
section  1517  of  the  1992  Amendment, 
and  it  coincides  with  a  separate  but 
related  Treasury  initiative.  As  noted  in 
testimony  before  the  House  Banking 
Committee  on  May  25, 1993,  by 
Assistant  Secretary  Noble 
(Enforcement),  Treasury  would  be,  and 
is  now  conducting  a  comprehensive 
examination  of  its  anti-money 
laundering  programs,  including  the 
Bank  Secrecy  Act  regulations. 

Comments  received  in  response  to  this 
notice  and  the  companion  notice  will  be 
carefully  considered  as  part  of  this 
comprehensive  examination. 

The  1992  Amendment  also  authorizes 
the  Board  of  Governors  of  the  Federal 
Reserve  System  and  the  Treasury  to 
require  financial  institutions  to  retain 
records  of  domestic  and  international 
funds  transfers  and  transmittal^.  The 
companion  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register  proposes 
enhanced  recordkeeping  requirements 
relating  to  certain  transmittals  of  funds 
by  financial  institutions.  In  this  notice. 
Treasury  proposes  that  certain 
information  required  to  be  maintained 
by  the  companion  notice  of  proposed 
rulemaking  also  be  included  in  the 
transmittal  order,  at  the  time  of 
transmittal,  by  whatever  means 
including  any  funds  transfer  system 
(e  g..  FedWire,  SWIFT,  and  CHIPS)  or 
similar  system  for  transmittals  of  hinds 
(e.g..  Western  Union  and  TELEX),  to  a 
financial  institution. 

The  number  of  transmittals  of  funds 
completed  daily  is  quite  substantial.  For 
example,  the  daily  average  number  of 
funds  transfers  made  over  FedWire  in 
1992  was  270,000,  with  an  average 
aggregate  daily  dollar  amount  of  $800 
billion  and  a  peak  aggregate  daily  dollar 
amount  of  over  $1  trillion. 

Proceeds  firom  illegal  activities  may  be 
processed  through  money  laundering 
schemes  involving  domestic  and/or 
international  payment  by  transmittals  of 
funds.  Money  laimdering  is  a  vital 
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component  of  drug  traffiddng  and  other 
criminal  actirity  thnnighoot  the  worid, 
and  federal  law  enforcement  agencies 
believe  that  a  significant  volume  of  the 
money  launders  involves  transmittals 
of  funds. 

Sudi  illegal  activity  has  been 
documented  in  several  recent  money 
laundering  operations  conducted  by 
federal  law  enfcncement  agencies. 
Among  the  operations  whidi  exposed 
large  scale  money  laimdering  through 
transmittals  of  funds  are  Operations 
Green  Ice,  Polar  Cap  and  C-Chase.  The 
success  of  these  and  otb«r  law 
enforcement  operations  would  have 
been  greatly  enhanced  and  facilitated 
had  the  transmittal  orders  involved  in 
those  cases  included  data  identiMng 
the  transmittors  and  recipients  of  the 
transmittals  of  funds.  _ 

Recently  the  CHIPS  and  SWIFT  funds 
transfer  systems  have  adopted  new 
formats/procedures  that  provide  for  the 
indusion  of  the  name  and  address  of 
transmittors  and  recipients  in 
transmittal  orders.  In  a  July  30, 1992, 
message  to  SWIFT  partidpants,  SWIFT 
recognized  the  fact  that  many  countries 
are  involved  in  initiatives  to  prevent  the 
use  of  the  banking  system  and  other 
financial  institutions  for  money 
laundering.  In  this  broadcast  SWIFT 
strongly  encouraged  its  users  to  include 
in  the  existing  field  in  the  SWIFT 
message  the  transmittor’s  name  and 
address  or  accoimt  number,  and  to 
complete  the  existing  fields  for  the 
redpient’s  name,  address  and  (where 
possible)  accovmt  number.  CH^  issued 
a  similar  broadcast  to  its  users  dated 
September  14, 1992.  In  statements 
issued  by  the  Federal  Reserve  Board  (the 
Board),  the  Federal  Deposit  Insurance 
Corporation  (FDIC),  the  National  Credit 
Union  Administration  (NCUA),  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  and  the  Office  of  Thrift 
Supervision  (OTS),  these  agencies 
encouraged  Vandal  institutions  to 
indude  in  payment  orders  complete 
information  on  the  originator  and 
benefidary  of  such  orders,  induding 
those  sent  through  FedWire  (using 
optional  fields  where  possible),  CHIPS, 
SWIFT,  aiul  other  proprietary  fimds 
transfer  systems.  A  similar  statement 
was  issued  by  the  Federal  Financial 
Institutions  lamination  Council 
(FFIEC).  (See,  FFIEC  Statement  dated 
March  11, 1993, 58  FR 14400,  March  17, 
1993.) 

Because  at  present  there  are  no 
designated  fields  in  the  FedWire  format 
in  which  to  indude  complete  originator 
and  benefidary  information,  the  Board 
encourages  users  of  the  FedWire  system 
to  use  all  available  optional  fields  to 
include  such  information.  The  Federal 


Reserve  System  is  currently  studying 
and  expects  to  publish  a  Federal 
Register  notice  inviting  ccmiment  on 
possible  revisions  to  that  format 

Summary  Description  of  the  Proposed 
Rule 

General  Overview 

The  proposed  rule  is  divided  into 
three  components: 

(1)  A  requirement  that  a  transmitter’s 
financial  institution  indude  certain 
information  in  any  transmittal  order 
prior  to  sending  it  to  a  receiving 
financial  institution: 

(2)  A  requirement  that  any  receiving 
finandal  institution  acting  as  an 
intermediary  bank  forward,  with  its 
transmittal  order,  certain  information  it 
receives  from  a  transmittor’s  finandal 
institution  as  well  as  the  identity  of  the 
transmittor’s  finandal  institution  in  the 
corresponding  transmittal  order,  and. 

(3)  A  requirement  that  any  receiving 
finandal  institution  that  acts  as  an 
intermediary  finandal  institution 
forward,  with  its  transmittal  order, 
certain  information  that  it  receives  firom 
a  transmittor’s  financial  institution,  as 
well  as  the  identity  of  the  transmittor’s 
finandal  institution  in  the 
corre^onding  transmittal  order. 

Definitions 

'This  notice  of  proposed  rulemaking 
uses  terms  proposed  to  be  defined  in  the 
companion  notice  of  proposed 
rulemaking,  published  elsewhere  in 
today’s  Federal  Regista*.  'The 
definitions  of  certain  terms  are  intended 
to  be  identical  to  the  same  terms  used 
for  banks  in  Uniform  Commercial  Code 
(UCC)  Article  4A:  "beneficiary”, 
"benefidary’s  bank”,  “intermediary 
bank”,  “originator”,  “originator’s  b^k”, 
"payment  older”,  and  “receiving  bank”. 
Other  definitions  which  refer  to 
transactions  by  nonbank  finandal 
institutions  are  induded  in  the 
companion  notice,  are  intended  to 
parallel  the  equivalent  definitions  in 
UCC  Article  4A.  and  are  also  used  in 
this  proposed  rule:  “redpient”  (which 
includes  a  “benefidary”),  “redpient’s 
finandal  institution”  (which  includes  a 
“beneficiary’s  bank”),  “receiving 
finandal  institution”  (which  indudes  a 
“receiving  bank”),  “trmsmittal  order” 
(which  includes  a  “payment  order”), 
“transmittal  of  funds”  (which  includes 
a  “funds  transfer”),  and  “transmittor” 
(which  indudes  an  “originator”).  Other 
terms  proposed  to  be  defined  in  the 
companion  notice  and  used  in  this 
Notice  include:  “intermediary  bank” 
and  “intermediary  finandal 
institution”.  The  requirements  of  this 
proposed  rule  would  apply  equally  to 


banks  and  non-bank  finandal 
institutiims  engagii^  in  transmittals  of 
funds.  Accordingly,  in  this  notice  we 
have  used  the  broader,  generic  terms 
described  above  which  apply  to  all 
finandal  institutions,  and  which  are 
defined  in  the  companion  notice. 

Forwarding  Infionnation  Received  With 
a  Transmit  Ordn* 

’This  proposed  rule  will  ensure  that 
certain  information  the  transmittor’s 
finandal  institution  gathers  wh«i 
engaging  in  a  transmittal  of  funds  will 
travel  with  the  corresponding 
transmittal  order  to  any  receiving 
finandal  institution.  Receiving  financial 
institutions  include  intermediary  banks, 
intermediary  finandal  institutions,  and 
redpient’s  Vandal  institutions.  While 
the  companion  notice  does  not  require 
the  transmittor’s  finandal  institution  to 
obtain  spedfic  information  about  the 
redpient  from  the  transmittor,  it  is 
expeded  that  a  transmittor’s  finandal 
institution  will  receive  from  the 
transmittor  information  identifying  the 
recipient.  Without  this  information,  the 
recipient’s  finandal  institution  would 
not  be  able  to  pay  properly  the  proceeds 
of  the  transmittal  of  funds  it  receives. 
Thus,  pursuant  to  this  proposed  rule,  it 
is  expeded  that: 

(1)  A  transmittor’s  financial 
institution  will  obtain  and  record  the 
informaticm  required  by  the  Companion 
Notice  and  include  certain  prescribed 
portions  of  that  information  in  the 
resulting  transmittal  order. 

(2)  Any  receiving  finandal  institutian 
ading  either  as  an  intermediary  bank  or 
intermediary  finandal  institution,  upon 
acceptance  of  the  transmittal  order,  will 
forward  with  its  corresponding 
transmittal  order  all  reqviired 
information  it  receives. 

The  following  examples  serve  to 
illustrate  the  operation  of  the  rule 
proposed  in  this  notice. 

Example  #1:  Domestic  Transmittal  of 
Funds-^Jon-bank  to  bank.  John  Doe — 
transmittor. 

Broker/Dealer — transmittor’s  finandal 
institution/originator. 

Bank  A — originator’s  bank/intermediaiy 
financial  institution. 

FedWire — Federal  Reserve  Bank. 

Bank  B — recipient’s  financial  institution/ 
beneficiary’s  bank. 

Sally  Jones — recipient/benefidary. 

John  Doe  is  sending  $7,000  to  his  aunt, 
Sally  Jones,  who  has  an  account  at  Bank  B. 
His  aimt  requests  that  he  indude  payment 
instructions  for  her  bank  to  call  hOT  when  foe 
money  is  received.  John  decides  to  send  foe 
money  from  his  money  market  mutual  fund 
at  Broker/Dealer.  John  requests  his  account 
officer  at  Broker/  Dealer  send  foe  money  to 
his  aunt  at  Bank  B.  The  account  officer  has 
John’s  name,  address,  and  account  number 
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on  file,  and  requests  lohn  provide  him  with 
the  same  information  for  his  aunt.  John 
provides  his  aunt's  name  and  address,  but  is 
unaware  of  her  account  number.  The  Broker/ 
Dealer  prepares  a  transmittal  order  to  its 
Bank,  Bank  A,  containing  John's  name, 
address,  and  accoimt  number,  his  aunt's 
name  and  address,  the  amount  of  the 
transmittal  order,  the  execution  date  (today's 
date),  the  name  of  his  aunt's  bank  (Bank  B), 
and  payment  instructions  asking  Bank  B  to 
notify  aunt  Sally  Jones  when  the  money  is 
received.  The  Broker/Dealer  also  includes 
payment  instructions  for  its  bank  (Bank  A)  to 
use  FedWire  to  make  the  payment. 

Bank  A,  upon  accepting  the  transmittal 
order  from  Broker/Draler,  prepares  a 
corresponding  transmittal  order  to  send  over 
FedWire  that  includes:  John's  name,  address 
and  account  number;  Sally's  name  and 
address;  Bank  B's  identifying  number 
(FedWire  routing  number);  Ae  amount  of  the 
transmittal;  instructions  to  call  Sally  Jones 
upon  receipt;  and  the  name  and  address  of 
Broker/Dealer.  Bank  A  does  not  include  the 
instruction  to  use  FedWire  to  make  the 
payment. 

FedWire,  upon  acceptance  of  the 
transmittal  order,  prepares  a  corresponding 
transmittal  order  that  it  sends  to  Bank  B  that 
includes:  John’s  name,  address  and  account 
number,  ^lly  Jones’  name  and  address;  Bank 
A’s  identifying  (routing)  number  (not 
required  by  the  rule,  but  included  as  part  of 
a  standard  FedWire  funds  transfer);  Bank  B’s 
identifying  (routing)  number,  the  amoimt  of 
the  transmittal;  instructions  to  call  Sally 
upon  receipt;  and  the  name  and  address  of 
Broker/Dealer. 

Bank  B,  upon  acceptance  of  the  transmittql 
order,  cross-references  its  customer 
identification  system  to  determine  Sally 
Jones’  accoimt  number  and  telephone 
number,  credits  the  funds  to  Sally  Jones' 
account,  and  calls  her  to  notify  her  of  receipt 
of  the  funds. 

Example  #2:  International  Transmittal  of 
Funds-^wift  to  FedWire. 

Franz  Mobius — transmitter. 

First  Black  Forest  Munich — transmittor’s 
financial  institution. 

SWIFT 

*.* — Effective  point  of  the  proposed  rule. 

First  NY,  Bronx — Receiving  financial 
institution/intermediary  bank. 

FedWire — Federal  Reserve  Bank 

Cowboy  Trust — Dallas — Recipient's  bank/ 
beneficiary  bank. 

Tyler  *Tex”  Edwards — ^Recipient/ 
beneficiary. 

For  his  new  "T-Bone  Palace"  restaurant, 
Franz  has  purchased  a  supply  of  Billy-Bob 
Bar-B-Q  sauce  and  is  paying  a  finnchise  fee 
for  use  of  Tex's  specif  recipe  for  ribs.  In 
payment  for  the  former,  Fnuu  must  remit 
$24,000  to  Tex.  In  order  for  the  franchise  to 

effective  by  the  restaurant’s  opening  date, 
Tex  must  receive  the  funds  by  close  of 
business  today.  Tex  has  requested  that  Franz 
send  the  money  to  his  account  (#123)  at 
Cowboy  Trust  in  Dallas.  Franz  goes  to  his 
bank  (First  Black  Forest  Munich)  and 
requests  that  the  funds  be  sent  immediately. 
Fii^  Black  Forest  Munich  sends  a  SWIFT 
message  to  its  NY  correspondent  (First  NY 
Bronx).  This  message  includes:  Franz  name. 


address,  and  account  number,  Tex’s  name, 
address  and  account  number,  instructions  to 
pay  Tex’s  account  (#123)  at  Cowboy  Trust; 
the  amount  of  the  ^nsmittal  order,  invoice 
information  on  the  Bar-B-Q  sauce  that 
includes  the  invoice  number  and  product 
description/quantity;  and  other  information 
related  to  the  frenchise  arrangement. 

First  NY  Bronx,  upon  acceptance  of  the 
transmittal  order  via  SWIFT,  prepares  a 
corresponding  transmittal  order  to  be  sent  via 
FedWire.  Realizing  that  the  information 
provided  by  SWIFT  exceeds  available  space 
in  the  FedWire  format.  First  NY  Bronx, 
decides  to  truncate  some  of  the  invoice 
information  to  create  additional  space  to 
accommodate  transmittOT  and  recipient 
information.  First  NY  Bronx,  decides  not  to 
truncate  any  franchise  information  as  it  is  not 
in  a  position  to  know  what  information  is 
critical.  However,  First  NY  Bronx  decides  to 
truncate  the  product  description  and 
quantity,  transmitting  only  the  invoice 
number  and  payment  amount  for  this 
product  (which  is  a  portion  of  the  total 
payment  amount  of  the  transmittal  order). 
Even  after  truncating  this  information,  all 
necessary  transmittal  information  can  not  be 
accommodated  by  the  FedWire  format.  Thus, 
First  NY  Bronx,  includes  in  its  transmittal 
order  The  amount  of  the  transmittal  order; 
Franz  name,  address,  and  account  number, 
Tex's  name  and  account  number  (but.  omits 
his  address);  the  invoice  number  and 
payment  amount;  all  of  the  franchise 
information;  the  name  and  address  of  the 
transmittor’s  financial  institution;  and  the 
identifier  of  the  recipient’s  bank  (Cowboy 
Trust). 

Proposed  Effective  Date 

As  discussed  above,  at  present  there 
are  no  designated  fields  in  the  FedWire 
format  in  which  to  include  complete 
originator  and  beneficiary  information. 
However,  this  information  can  be 
included  in  optional  fields  not  being 
used  for  other  required  information.  As 
previously  noted,  the  Federal  Reserve 
System  is  currently  studying  and 
expects  to  publish  a  Federal  Register 
notice  inviting  comment  on  possible 
revisions  to  the  FedWire  format.  Any 
such  changes  to  the  FedWire  format  and 
to  other  proprietary  funds  transmittal 
systems  would  require  time  to 
implement. 

Recently  the  CHIPS  and  SWIFT  funds 
transfer  systems  have  adopted  new 
formats/procedures  that  provide  for  the 
inclusion  of  the  name  and  address  of 
transmittors  and  recipients  in  payment 
orders.  The  Federal  Reserve,  SWIFT, 
CHIPS,  and  the  banking  regulatory 
agencies  have  encouraged,  and  Treasury 
joins  in  encouraging,  users  of  FedWire, 
SWIFT,  CHIPS  and  all  other  proprietary 
funds  transfer  systems  to  include  such 
data  in  payment  orders. 

In  view  of  the  foregoing.  Treasury 
proposes  that  the  effective  date  of  me 
requirements  of  this  Notice  of  Proposed 
Rmemaking  be  twelve  (12)  months  from 


the  date  of  publication  of  the  final  rule. 

In  the  interim.  Treasury  strongly 
encourages  financial  institutions  to 
include  in  any  transmittal  order,  to  the 
extent  possible,  complete  transmitter 
and  recipient  information  when  sending 
transmittal  orders  through  FedWire, 
CHIPS,  SWIFT  and  any  other 
proprietary  system. 

Submission  of  Comments 

Treasury  requests  comments  from  all 
interested  persons  concerning  the 
proposed  amendments.  While 
comments  on  all  aspects  of  the 
regulation  are  welcome.  Treasury  is 
particularly  interested  in  receiving 
comments  on:  The  extent  to  which 
financial  institutions  using  funds 
transfers  systems  such  as  FedWire 
(which  is  owned  and  operated  by  the 
Federal  Reserve  Banks),  the 
Clearinghouse  Interbank  Payments 
System  (CHIPS),  the  Society  for 
Worldwide  Interbank  Financial 
Telecommunications  (SWIFT),  Western 
Union  and  TELEX  already  include  in 
transmittal  orders  the  information 
proposed  tube  required;  and,  the 
additional  burden  measured  in  time  and 
costs  the  proposed  requirement  will 
impose  on  financial  institutions.  All 
comments  received  before  the  closing 
date  will  be  carefully  considered.  Only 
written  and  timely  comments  submitted 
to  Treasury  will  receive  consideration. 
Comments  received  after  the  closing 
date  will  be  treated  as  suggestions  for 
future  action.  The  Treasury  Department 
will  not  recognize  as  confidential  any 
submitted  materials  or  comments, 
including  the  name  of  any  person 
submitting  same.  Any  material  riot 
intended  to  be  disclosed  to  the  public 
should  not  be  included  in  the 
comments.  All  comments  will  be 
available  for  public  inspection  during 
the  hours  that  the  Treasury  Library  is 
open  to  the  public.  The  Treasury  Library 
is  located  in  room  5030, 1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Appointments 
must  be  made  to  view  the  comments. 
Persons  wishing  to  view  the  comments 
submitted  should  contact  the  Office  of 
Financial  Enforcement  at  (202)  622- 
0400. 

Executive  Order  12291 
This  proposed  rule,  if  adopted  as  a 
final  rule,  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more.  It  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions.  It  will 
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not  have  any  significant  adverse  effects 
on  competition,  empfeyment, 
investment,  productivi^,  innovation  or 
on  the  ability  of  United  ^ates-based 
enterprises  to  compete  vrith  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  A  regulatory  impact  analysis, 
therefore,  is  not  required. 

Regulatory  Flexibility  Art 

h  is  hereby  certified  under  section 
605(b)  of  the  Regiilalory  Flexibility  Act, 

5  U.S.C.  601,  e<  seq.,  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Redurtkm  Art 

The  collection  of  information 
requirements  contained  in  this  Notice  of 
Proposed  Rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accord^ce 
with  the  Paperworic  Reduction  Art  of 
1960  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  and  the 
burden  estimate  should  be  directed  to 
the  Office  of  Financial  Enforcement  at 
the  address  noted  above  or  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (1505-0063), 
Washington,  E)C  20503.  The  collections 
of  information  in  this  proposed 
regulation  are  authorized  by  12  U.S.C. 
1829b  and  1951-1959  and  31  U.S.C 
5311-5328.  The  likely  recordkeepers  are 
finmicial  institutions  (as  defined  in  31 
CFR  103.11(i)). 

Estimated  number  of  respondents 
and/or  recordkeepers:  60,000. 

Estimated  total  annual  recordkeeping 
burden:  9.9  million  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeeper.  165.4 
hours. 

Estimated  annual  frequency  of 
responses:  Upon  request. 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  Financial  Enforcement. 
However,  other  offices  at  the 
Department  of  the  Treasury  assisted  in 
its  development.  Technical  assistance 
was  also  provided  by  the  staff  of  the 
Board  of  Governors  of  the  Federal 
Reserve  and  the  staff  of  the  Money 
Laundering  Section  of  the  Department 
of  Justice. 

Lirt  of  Sobiacts  in  31  CFR  Part  103 

Authority  delations  (Government 
agencies).  Banks  and  banking.  Currency. 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 


Propoeed  Amendinent 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  103  is  proposed 
to  be  amended  as  set  forth  below. 

PART  103— RNANCtAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  Pub.  L  91-508,  Title  1, 84  Stat 
1114  (12  U.SXl  1829b  and  1951-1959);  and 
Pub.  L.  91-508,  Title  II,  84  Stat  1118,  as 
amended  (31  U.S.C.  5311-5328). 

2.  It  is  proposed  to  amend  §  103.33  by 
adding  new  paragraph  (h)  to  read  as 
follows: 

§  103.33  Records  to  be  made  and  retained 
by  financial  institutions. 
***** 

(h)  With  respect  to  transmittals  of 
funds: 

(l)(i)  A  transmittor’s  financial 
institution  shall  include  in  any 
transmittal  ord^,  at  the  time  it  is  sent 
to  a  receiving  financial  institution,  the 
following  information: 

(A)  The  name  and  address  of  the 
transmittor  of  the  transmittal  order; 

(B)  The  amount  of  the  transmittal  of 
funds; 

(C)  The  execution  date  of  the 
transmittal  order; 

(D)  The  identity  of  the  recipient's 
finamdal  institution;  and 

(E)  Either  the  name  and  address  or  the 
account  numb«'  of  the  recipient  of  the 
transmittal  order,  if  received  with  the 
transmittal  order. 

(ii)  Any  receiving  financial  inrtitution 
that  acts  as  an  intermediary  bank,  if  it 
accepts  a  transmittal  order,  shall 
include  in  a  corresponding  transmittal 
order  at  the  time  it  is  sent  to  the  next 
receiving  financial  institution,  the 
following  information,  if  received  firom 
the  sender: 

(A)  The  name  and  address  of  the 
transmittor  of  the  transmittal  order; 

(B)  The  amount  of  the  transmittal  of 
funds; 

(C)  The  execution  date  of  the 
transmittal  order; 

(D)  The  identity  of  the  recipient's 
financial  institution; 

(E)  Either  the  name  and  address  or  the 
account  number  of  the  recipient  of  the 
transmittal  order,  if  received  with  the 
transmittal  cffder;  and 

(F)  Either  the  name  and  address  (» 
numerical  identifier  of  the  transmittor’s 
financial  institution. 

(iii)  Any  receiving  financial 
institution  that  acts  as  an  intermediary 
financial  institution,  if  it  accepts  a 
transmittal  order,  shall  include  in  a 


corresponding  transmittal  order  at  the 
time  it  is  sent  to  the  next  receiving 
financial  institution,  the  following 
information,  if  received  from  the  sender: 

(A)  *1116  name  and  address  of  the 
transmittor  of  the  transmittal  order, 

(B)  The  amount  of  the  transmittal  of 
funds; 

(C)  The  execution  date  of  the 
transmittal  order; 

(D)  'The  identity  of  the  recipient's 
financial  institution: 

(E)  Either  the  name  and  address  or  the 
account  number  of  the  recipient  of  the 
transmittal  order,  if  received  with  the 
transmittal  order,  and 

(F)  Either  the  name  and  address  or 
numerical  identifier  of  the  transraittor's 
financial  institution. 

Dated:  August  11, 1993. 

Ronald  K.  Noble, 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  93-20871  Filed  8-30-93;  8:45  ami 
BtLUNG  CODE  4S10-25-P 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  219 

[Regulation  S;  Docket  No.  R-0807] 

Reimbursement  for  Providing  Rnanciai 
Records;  Recordkeeping 
Requirements  for  Certain  Financiai 
Records 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
requesting  comments  on  enhanced 
recordkeeping  requiremmits  relating  to 
certain  wire  transfers  by  financial 
institutions.  These  proposed 
recordkeeping  requirements  are  being 
promulgated  jointly  by  the  Board  and 
the  Department  of  Treasury  (Treasury). 
A  companion  notice  of  proposed 
rulemaking,  published  elsewhere  in  this 
issue  of  the  Federal  Registw  by 
Treasury  and  the  Board  (joint  notice) 
sets  forth  the  substantive  provisions  of 
the  proposed  recordkeeping 
requirements.  This  notice  sets  forth  a 
proposed  regulation  for  codification  at 
12  CFR  part  219,  subpart  B,  which 
extensively  cross-references  the 
substantive  provisions  set  forth  in  the 
joint  notice. 

Under  the  joint  notice,  each  domestic 
financial  institution  involved  in  either  a 
domestic  or  international  wire  transfer 
will  have  to  collect  and  retain  certain 
information.  The  amount  and  type  of 
informatian  collected  and  retained  will 
depend  upon  the  nahire  of  the  financial 
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institution,  its  role  in  the  particular  wire 
transfer,  and  the  relation^p  of  the 
parties  to  the  transaction  with  the 
financial  institution.  The  recordkeeping 
requirements  applicable  to  international 
wire  transfers  are  required  by  statute  to 
be  effective  before  January  1, 1994.  For 
ease  of  implementation.  Treasury  and 
the  Board  propose  to  make  the  proposed 
recordkeeping  requirements  applicable 
to  both  domestic  and  international  wire 
transfers  effective  on  December  31, 

1993. 

DATES:  Comments  are  due  on  or  before 
October  4, 1993. 

ADDRESSES:  Eadi  comment  on  the 
provisions  of  this  proposed  notice  (as 
supplemented  by  the  joint  notice) 
should  be  sent  separately  to  both  the 
Treasury  and  the  Board  at  the  following 
addresses: 

Treasury:  Mr.  Peter  Djinis,  Director, 
Office  of  Financial  Enforcement, 
Department  of  the  Treasury,  room  5000 
Annex,  1500  Pennsylvania  Avenue. 

NW,  Washington,  DC  20220; 

Board:  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20551.  Comments  addressed  to  Mr. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  should 
refer  to  Docket  No.  R-0807.  Comments 
may  also  be  delivered  to  the  Board’s 
mailroom  between  8:45  a.m.  and  5:15 
p.m.,  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  covulyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 

Inspection  of  Comments:  Comments 
may  ^  inspected  at  the  Federal  Reserve 
Board,  20th  and  Constitution  Avenue, 
NW,  Washington.  DC,  in  room  B-1122 
between  9  a.m.  and  5  p.m.,  as  provided 
in  part  261  of  the  Board’s  Rules 
Regarding  Availability  of  Information, 

12  CFR  261.8.  Comments  may  also  be 
inspected  at  the  Department  of  Treasury 
between  10  a.m.  and  4  p.m.  in  the 
Treasury  Library,  which  is  located  in 
room  5030, 1500  Pennsylvania  Avenue, 
NW,  Washington,  DC.  Persons  wishing 
to  inspect  the  comments  submitted 
should  request  an  appointment  at  the 
Treasury  Library  at  (202)  622-0990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treasury:  A.  Carlos  Correa,  Assistant 
Director,  Rules  and  Regulations  Section, 
Office  of  Financial  Enforcement. 
Department  of  the  Treasury,  (202)  622- 
0400. 

Board:  Gayle  Brett,  Manager, 

FedWire,  Division  of  Reserve  Bank 
Operations  and  Payment  Systems  (202) 
452-2934;  Oliver  Ireland,  Associate 


General  Counsel  (202)  452-3625,  or 
Elaine  M.  Boutilier,  Senior  Attorney, 
Legal  Division,  (202)  452-2418,  Boa^  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Telecommtmication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202)  452— 
3544. 

SUPPLEMENTARY  INFORMATION:  The 
statute  generally  referred  to  as  the  Bank 
Secrecy  Act  (Pub.  L.  91-508,  codified  at 
12  U.S.C.  1829b  and  1951-1959,  and  31 
U.S.C.  5311-5328)  authorizes  the 
Secretary  of  the  Treasury  to  require 
financial  institutions  to  keep  records 
and  file  reports  that  the  Sectary 
determines  have  a  high  degree  of 
usefulness  in  criminal,  tax  and 
regulatory  matters.  The  primary  piupose 
of  the  Bank  Secrecy  Act  is  to  identify 
the  source,  volmne  and  movement  of 
funds  into  and  out  of  the  country  and 
through  domestic  financial  institutions. 
The  Bank  Secrecy  Act  was  amended  last 
year  in  the  Annvmzio-Wylie  Anti-Money 
Laundering  Act  of  1992,  Title  XV  of  the 
Housing  and  Community  Development 
Act  of  1992,  Public  Law  102-550 
(referred  to  hereafter  as  the  1992 
Amendment)  to  specifically  authorize 
the  Treasury  and  the  Board  jointly  to 
prescribe  regulations  to  require 
maintenance  of  records  regarding 
domestic  and  international  funds 
transfers. 

The  1992  Amendment  authorizes  the 
Board  and  the  Treasury  to  promulgate 
recordkeeping  requirements  for 
domestic  wire  transfers  by  insured 
depository  institutions  whenever  the 
agencies  determine  that  such  records 
have  a  high  degree  of  usefulness  in 
criminal  tax  or  regulatory  investigations 
or  proceedings.  In  addition,  the  1992 
Amendment  requires  the  Treasury  and 
the  Board  to  issue  final  regulations  with 
regard  to  the  international  transactions 
to  be  effective  before  January  1, 1994. 
The  recordkeeping  requirements  for 
international  transactions  will  apply  to 
financial  institutions  as  defined  in  31 
CFR  103.11(i),  which  include  insured 
depository  institutions  and  brokers  and 
dealers  in  securities,  as  well  as 
businesses  that  provide  check  cashing 
services,  money  transmitting  businesses, 
and  businesses  that  issue  or  redeem 
money  orders,  travelers’  checks  or  other 
similar  instruments  (collectively 
referred  to  as  check  cashing  and  money 
transmitting  businesses).  In  prescribing 
these  required  regulations,  the  Board 
and  the  Treasury  must  take  into 
consideration  the  usefulness  of  these 
records  in  criminal,  tax,  or  regulatory 
investigations  or  proceedings  and  the 
effect  the  recordkeeping  will  have  on 
the  cost  and  efficiency  of  the  payment 


system.  The  Board  and  the  Treasury 
have  decided  that  it  would  be  simpler 
to  issue  proposed  regulations  for  Imth 
domestic  and  international  funds 
transfers  simultaneously,  because  the 
recordkeeping  requirements  will  be 
substantially  the  same. 

The  number  of  wire  transfers 
completed  daily  is  substantial.  For 
example,  the  daily  average  number  of 
wire  transfers  made  over  FedWire  in 
1992  was  270,000,  with  average 
aggregate  daily  dollar  amount  of  $800 
billion  and  a  peak  aggregate  daily  dollar 
amount  of  over  $1  trillion. 

Money  laundering  is  a  vital 
component  of  drug  trafficking  and  other 
criminal  activity  throughout  the  world, 
and  Federal  law  enforcement  agencies 
believe  that  a  significant  amoimt  of  the 
money  laundered  involves  wire 
transfers.  Proceeds  from  illegal  activities 
may  be  processed  through  money 
laundering  schemes  involving  domestic 
and/or  international  payments  by  wire 
transfers.  Such  activity  has  been 
documented  in  several  recent 
investigations  conducted  by  Treasury 
and  other  Federal  law  enforcement 
agencies.  The  Board  and  the  Treasury 
believe  that  the  records  to  be  retained 
under  this  proposed  rulemaking  will  be 
useful  in  tracing  the  proceeds  of  illegal 
activities  and  will  assist  in  the 
identification  and  prosecution  of 
individuals  involved  in  such  illegal 
activities.  Accordingly.  Treasury  and 
the  Board  believe  that  maintenance  of 
these  records  will  have  a  high  degree  of 
usefulness  in  criminal,  tax,  or  regulatory 
investigations  of  money  laundering 
operations.  Further,  the  Treasury  and 
the  Board  believe  that  these 
recordkeeping  requirements  will  not 
have  a  significant  adverse  impact  on  the 
cost  or  the  efficiency  of  the  payments 
system. 

Codification  of  the  Proposed  Rule 

To  minimize  potential  confusion  by 
affected  entities  regarding  the  scope  of 
this  proposed  joint  rule  and  its 
interaction  with  other  anti-money 
laundering  regulations,  the  substantive 
requirements  of  the  proposed  rule  will 
be  codified  with  other  Bank  Secrecy  Act 
regulations,  as  part  of  Treasury’s 
regulations  in  31  CFR  part  103:  Because 
the  Board  is  required  to  prescribe  these 
regulations  jointly  with  Treasury,  the 
Board  is  proposing  to  add  a  new  subpart 
B  to  12  CFR  part  219,  which  will  cross- 
reference  the  jointly  prescribed 
requirements  in  31  CFR  part  103.  The 
current  text  of  12  CFR  part  219, 
concerning  reimbursement  to  financial 
institutions  for  assembling  and 
providing  financial  records  pursuant  to 
the  Right  to  Financial  Privacy  Act,  will 
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become  subpart  A  of  12  CFR  part  219. 
(The  Board  expects  to  revise  and  update 
this  newly  designated  subpart  A  in  the 
near  future.) 

Sununary  Description  of  the  Revised 
Proposed  Rule 

The  joint  notice,  published  elsewhere 
in  today’s  Federal  Register  provides  an 
extensive  description  of  the  substantive 
requirements  of  the  proposed  rule. 

While  the  Board  is  authorized  to 
promulgate  jointly  proposed 
recordkeeping  and  reporting 
requirements  with  regard  to  domestic 
wire  transfers  by  insiued  depository 
institutions,  the  Board  is  specifically 
required  to  promulgate  jointly  with 
Treasiiry  recordkeeping  and  reporting 
requirements  for  international  wire 
transfers  by  both  insured  depository 
institutions  and  nonbank  financial 
institutions.  The  Board  is  not  authorized 
to  promulgate  recordkeeping  and 
reporting  requirements  for  domestic 
wire  transfers  by  nonbank  financial 
institutions.  (Treasury  has  this  authority 
vmder  other  statutory  provisions.)  This 
limitation  is  reflected  in  the  Board’s 
proposed  subpart  B  of  12  CFR  part  219. 
The  recordkeeping  and  reporting 
requirements  proposed  by  the  Board  for 
international  wire  transfers  by  nonbank 
financial  institutions,  however,  are 
identical  to  those  proposed  by  Treasury 
for  domestic  (and  international)  wire 
transfers  by  nonbank  financial 
institutions.  Therefore,  compliance  by 
nonbank  financial  institutions  with  the 
proposed  requirements  will  not  be 
affected  by  this  limitation  in  the  Board’s 
regulatory  authority. 

Submission  of  Comments 

Comments  on  all  aspects  of  the 
proposed  regulation  are  welcome.  The 
Treasury  and  the  Board  specifically 
request  comment  on  the  usefulness  of 
the  records  covered  by  the  proposed 
rule  for  law  enforcement  purposes  and 
the  efiects  that  the  proposed  rule  might 
have  on  the  cost  and  efficiency  of  the 
payment  system.  All  comments  received 
before  the  closing  date  will  be  carefully 
considered.  Oral  comments  must  be 
reduced  to  writing  and  submitted  to  the 
Board  and/or  Treasury  to  receive 
consideration.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  futiire  action.  Neither 
the  Board  nor  Treasiuy  will  recognize  as 
confidential  any  materials  or  comments, 
including  the  name  of  any  person 
submitting  comments.  Any  material  not 
intended  to  be  disclosed  to  the  public 
should  not  be  included  in  the 
comments. 


Initial  Regulatory  Flexibility  Analysis 

As  required  by  5  U.S.C.  603(b),  a 
“description  of  the  reasons  why  action 
by  the  agency  is  being  considered’’  and 
a  "succinct  statement  of  the  objectives 
of,  and  legal  basis  for,  the  proposed 
rule’’  are  found  elsewhere  in  this 
preamble. 

The  Board  and  the  Treasury  propose 
that  the  requirements  in  this  rule  be 
applicable  to  all  financial  institutions 
subject  to  the  Bank  Secrecy  Act,  as 
implemented,  regardless  of  their  size. 

An  exemption  for  small  entities  would 
not  be  appropriate  because  it  would 
permit  money  laundering  operations  to 
evade  the  recordkeeping  process  by 
using  small  financial  institutions.  This 
would  significantly  diminish  the 
usefulness  of  these  records  for  criminal, 
tax  or  regulatory  investigations. 

The  small  entities  that  will  be  affected 
by  this  proposed  rule  include  small 
banks  and  many  check  cashing  and 
money  transmitting  businesses.  In  order 
to  minimize  the  economic  impact  on 
small  entities,  the  proposed  rule  would 
allow  financial  institutions  that  send  or 
receive  transmittal  orders  for  account 
holders  to  use  existing  records  to  satisfy 
some  of  the  recordkeeping 
requirements.  The  Board  and  the 
Treasury  do  not  believe  that  the 
proposed  rule  would  impose  reporting 
or  recordkeeping  burdens  on  small 
entities  that  require  specialized 
professional  skills  not  available  to  them. 

List  of  Subjects  in  12  CFR  Part  219 

Banks,  banking.  Currency,  Reporting 
and  recordkeeping  requirements. 
Foreign  banking. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  219  is  proposed 
to  be  amended  as  set  forth  below. 

PART  219— REIMBURSEMENT  FOR 
PROVIDING  FINANCIAL  RECORDS; 
RECORDKEEPING  REQUIREMENTS 
FOR  CERTAIN  FINANCIAL  RECORDS 

1.  The  title  of  part  219  is  revised  to 
read  as  set  forth  above. 

Subpart  A — Reimbursement  to 
Financial  Institutions  for  Providing 
Financial  Records 

§§  21 9.1  through  21 9.7  [Designated  as 
Subpart  A] 

2.  Sections  219.1  through  219.7  are 
designated  as  subpart  A,  and  a  new 
subpart  A  heading  is  added  to  read  as 
set  forth  above. 

3.  The  authority  citation  for  part  219 
is  designated  as  the  authority  for 
subpart  A  and  continues  to  read  as 
follows: 

Authority:  12  U.S.C.  341 S. 


4.  Subpart  A  is  amended  by  revising 
§  219.1  to  read  as  follows: 

S219.1  Authority,  purpose  and  scope. 

This  subpart  of  Regulation  S  (12  CFR 
part  219)  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (the  Board)  under  section  1115 
of  the  Right  to  Financial  Privacy  Act 
(the  Act)  (12  U.S.C.  3415).  It  establishes 
the  rates  and  conditions  for 
reimbursement  of  reasonably  necessary 
costs  directly  inmured  by  financial 
institutions  in  assembling  or  providing 
customer  financial  records  to  a 
government  authority  pursuant  to  the 
Act. 

5.  Section  219.2  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§219.2  Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

***** 

6.  Subpart  B  is  added  to  part  219  to 
read  as  follows: 

Subpart  B — Recordkeeping  and 
Reporting  Requirements  for  Funds 
Transfers  and  Transmittals  of  Funds 

Sec. 

219.21  Authority,  purpose  and  scope. 

219.22  Definitions. 

219.23  Recordkeeping  and  reporting 
requirements. 

219.24.  Retention  period. 

Subpart  B — Recordkeeping  and 
Reporting  Requirements  for  Funds 
Transfers  and  Transmittals  of  Funds 

Authority:  12  U.S.C.  1829b  (2)  and  (3). 

§  219.21  Authority,  purpose  and  scope. 

This  subpart  of  Regulation  S  (12  CFR 
part  219)  is  issued  by  the  Board  under 
the  authority  of  section  21(b)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1829b),  as  amended  by  the 
Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992  (Pub.L.  102- 
550,  title  XV;  106  Stat.  3672,  4044), 
which  authorizes  the  Board  and  the 
Secretary  of  the  Treasury  jointly  to 
prescribe  recordkeeping  and  reporting 
requirements  for  domestic  wire  transfers 
by  insured  depository  institutions;  and 
which  also  requires  the  Board  and 
Treasury  jointly  to  prescribe 
recordkeeping  and  reporting 
requirements  for  international  wire 
transfers  by  insured  depository 
institutions  and  by  nonbank  financial 
institutions.  The  definitions  and 
recordkeeping  and  reporting 
requirements  referenced  in  this  subpart 
are  jointly  promulgated  and 
administered  by  the  Board  and  the 
Treasury  and  are  codified  in  31  CFR 
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103.11  and  103.33  (e),  (f)  and  (g).  Such 
recordkeeping  and  reporting 
requirements  will  assist  in  the 
prosecution  of  money  laundering 
activities  and  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax  or  regulatory  investigations  or 
proceedings. 

1219.22  Deflnitiona. 

The  following  terms  are  defined  in  31 
CFR  103.11  under  the  Joint  authority  of 
the  Board  and  the  Treasury: 

Accept. 

Beneficiary. 

Beneficiary’s  bank. 

Execution  date. 

Funds  transfer. 

Intermediary  bank. 

Intermediary  financial  institution. 

Originator. 

Originator’s  bank. 

Payment  date. 

Payment  order. 

Receiving  bank. 

Receiving  finatKial  institution. 

Recipient. 

Recipient’s  financial  institution. 

Sender. 

Transmittal  of  funds. 

Transmittal  order. 

Transmittor. 

Transmittor’s  financial  institution. 


1^9.23  Recordkeeping  and  reporting 
requirements. 

(a)  Domestic  and  international  funds 
transfers  by  insured  depository 
institutions.  The  Board  and  the  Treasury 
are  jointly  authorized  to  promulgate 
recordkeeping  and  reporting 
requirements  for  domestic  and 
international  funds  transfers  by  insured 
depository  institutions  whenever  the 
agencies  determine  that  the 
maintenance  of  such  records  has  a  high 
-degree  of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or  proceedings. 
These  regulations  are  codified  at  31  CFR 
103.33(e).  For  the  purposes  of  this 
subpart,  the  provisions  of  31  CFR 
103.33(e)  apply  only  to  funds  transfers 
by  insured  depository  institutions. 

(b)  International  transmittals  of  funds 
by  financial  institutions  other  than 
insured  depository  institutions.  The 
Board  and  the  Treasury  are  jointly 
required  to  promulgate  reporting  and 
recordkeeping  requirements  for 
international  transmittals  of  funds  by 
financial  institutions,  including  brokers 
and  dealers  in  securities,  and  businesses 
that  issue  or  redeem  money  orders, 
travelers*  checks  or  other  similar 
instruments.  In  prescribing  these 
requirements,  the  Board  and  the 
Treasury  take  into  account  the 


usefulness  of  these  records  in  criminal, 
tax,  or  regulatory  investigations  or 
proceedings  and  the  effect  the 
recordkeeping  will  have  on  the  cost  and 
efficiency  of  the  payment  system.  These 
reguiati(His  are  codified  at  31  CFR 
103.33  (f)  and  (g).  For  the  purposes  of 
this  subpart,  the  provisions  of  31  CFR 
103.33  (f)  and  (g)  apply  cmly  to 
international  transmittals  of  hinds  by 
financial  institutions  other  than  insured 
depository  institutions. 

§219.24  Retention  period. 

All  records  that  are  required  to  be 
retained  by  this  subpart  shall  be 
retained  for  a  period  of  five  years.  All 
these  records  shall  be  filed  or  stored  in 
such  a  way  as  to  be  accessible  within  a 
reasonable  period  of  time,  takmg  into 
consideration  the  nature  of  the  record, 
and  the  amount  of  time  that  has  expired 
since  the  record  was  made.  Any  records 
required  to  be  retained  by  this  part  shall 
be  made  available  to  the  Board  upon 
request. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  19. 1993. 
WiUiam  W.  WUes. 

Secretary  of  the  Board. 

|FR  Doc.  93-20841  FUed  8-30-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Silver  Rice  Rat 

agency:  Fish  and  Wildlife  Service, 
Interior. 

'ACTION:  Final  rule. 

SUMMARY:  The  Service  designates 
critical  habitat  for  the  endangered  silver 
rice  rat  (Lower  Florida  Keys  population 
of  Oryzomys  palustris  or  O.  argentatus). 
This  species  was  listed  as  end^gered 
on  April  30, 1991.  Critical  habitat  was 
not  designated  at  that  time  because  it 
was  not  deemed  prudent. 

Federal  actions  that  may  affect  critical 
habitat  will  be  subject  to  section  7(a)(2) 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  As  required  by 
section  4  of  the  Act,  the  Service  has 
considered  the  economic  and  other 
relevant  impacts  prior  to  making  a  final 
decision  on  areas  to  be  included  as 
critical  habitat.  Some  areas  have  been 
excluded  from  critical  habitat 
designation  based  on  comments 
received  on  the  proposed  rule.  The  final 
critical  habitat  designation  includes 
both  Federal  and  private  lands. 

EFFECTIVE  DATE:  Septunber  30. 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available,  for  inspection,  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service,  Jacksonville  Field 
Office,  3100  University  Boulevard 
South,  Suite  120,  Jacksonville,  Florida 
32216. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  M.  Bentzien  at  the  above 
address  (904/232-2580). 

SUPPLEMENTARY  INFORMATION: 
Background 

In  a  final  rule  published  April  30, 
1991,  in  the  Federal  Register  (56  FR 
19809),  the  Service  determined 
endangered  status  for  the  Lower  Keys 
population  of  the  rice  rat,  or  silver  rice 
rat  (Oryzomys  palustris  natator,  or  O. 
argentatus),  pursuant  to  the  Act.  This 
small  mammal  is  restricted  to  wetlands 
of  the  Lower  Keys  of  Monroe  County, 
Florida.  The  silver  rice  rat  is  known  to 
occtir  on  eight  keys,  is  believed  to  be 
extirpated  fiom  one  key,  and  likely  has 
been  extirpated  on  two  other  keys.  It  is 
endangered  by  conversion  of  its  wetland 
habitat  for  commercial  and  residential 
purposes.  Further  details  can  be 
obtained  from  the  1991  Federal  Register 
rule. 


In  the  final  rule  listing  the  silver  rice 
rat  as  an  endangered  species,  the 
Service  concluded  that  critical  habitat 
designation  was  not  prudent  A  re¬ 
examination  of  potential  threats  to  the 
species  led  the  Service  to  conclude  that 
the  risk  of  illicit  takings  arising  from 
publication  of  critical  habitat  may  not 
be  so  serious  as  to  render  designation  of 
critical  habitat  imprudent.  The  Service 
gave  notice  of  its  intent  to  propose 
critical  habitat  for  the  silver  rice  rat  on 
August  1, 1991  (56  FR  36753)  and 
proposed  to  designate  critical  habitat  on 
May  7, 1992  (57  FR  19585). 

Critical  Habitat 

Critical  habitat,  as  defined  section 
3  of  the  Act,  means: 

(i)  The  specific  areas  within  the 
geographical  area  occupied  by  a  qiecies,  at 
&e  time  it  is  listed  in  accordance  with  the 
Act,  on  which  are  found  those  {dqrsical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that  may 
require  special  management  considerations 
or  protection  and; 

(ii)  specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  ti^  it  is 
listed,  upon  a  detennination  that  such  areas 
are  essential  for  the  conservation  of  the 
species. 

Based  on  information  provided  by 
Goodyear  (1984),  the  May  7, 1992, 
proposal  for  critical  habitat  included 
nine  keys  or  groups  of  keys  occupied  by 
the  species,  totalling  about  10,062  acres: 
Little  Pine  Key.  Water  Keys  (north  of  Big 
Torch  Key,  not  the  Water  Key  west  of 
Little  Pine  Key).  Big  Torch  K^.  Middle 
Torch  Key.  Raccoon  Key.  Summerland 
Key,  Cudjoe  Key.  Johnston  Key,  and 
Saddlebunch  Keys.  About  5,003  acres  of 
the  proposed  critical  habitat  consisted 
of  Federal  (National  Key  Deer  Refuge  (ur 
Great  White  Heron  National  Wildlife 
Refuge)  lands. 

The  S«vice*s  listing  regulations  50 
CFR  424.12(b)(5)  require  the  Service  to 
consider  those  physical  and  biological 
attributes  essential  to  the  conservation 
of  the  species.  Such  requirenmnts,  as 
stated  in  50  CFR  424.12(b)  include,  but 
are  not  limited  to,  the  following: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  or  other  nutritional  or 
physiological  requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and, 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  Service  has  determined  that 

fihysical  and  biological  habitat  features 
referred  to  as  the  primary  constituent 


elements)  that  support  nesting,  foraging, 
cover  and  disper^  are  essential  to  the 
conservation  of  the  silver  rice  rat. 
Goodyear  (1984, 1987)  described 
essential  habitat  for  the  silver  rice  rat  as 
areas  containing  contiguous  mangrove 
swamps,  saltmarsh  flats,  and 
buttonwood  transition  vegetation.  These 
vegetational  types,  as  well  as  fresh  water 
cattail  marshes,  contain  the  primary 
constituent  elements  in  critical  habitat 
for  the  silver  rice  rat.  These  vegetational 
types  can  be  generally  identified  by  the 
presence  of  the  following  species: 

— ^Mangrove  swamp  containing  red 
[Rhizophora  mangle),  black 
[Avicennia  germinans),  and  white 
[Laguncularia  racemosa)  mangroves 
and  buttonwood  (Conocarpus 
erectus); 

— Salt  marshes,  swales,  and  adjacent 
transitional  wetlands  containing 
saltwort  (Batis  maritima),  perennial 
glasswort  (Salicornia  virginica), 
saltgrass  [Distichlis  spicata),  sea  ox- 
eye  (Borrichia  frutescens),  keyraass 
(Monanthochloe  littoralis],  and 
coastal  dropseed  (Sporobolus 
virginicus):  and, 

— Fresh  water  marshes  containing 
cattails  (Typha  domingehsis], 
sawgrass  (Cladium  jamaicense),  and 
cordgrass  (Spartina  spp.). 

Section  4(b)t2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  data 
available  and  after  consideration  of  the 
economic  impact,  and  any  other 
relevant  impact,  of  speciMng  any 
particular  area  as  critical  habitat.  The 
Secretary  may  exclude  any  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat,  unless  he 
determines,  based  on  the  best  scientific 
and  commercial  data  available,  that  the 
failure  to  designate  such  area  as  critical 
habitat  will  result  in  the  extinction  of 
the  species  concerned.  The  Act  thus 
requires  the  Service  to  evaluate  those 
economic  and  other  impacts  likely  to 
take  place  due  to  the  designation  of 
critical  habitat. 

The  Service  prepared  a  draft 
economic  analysis  in  conjunction  with 
the  proposal  of  critical  habitat  for  the 
silver  rice  rat,  and  the  resulting 
comments  and  information  have  beefl 
incorporated  into  a  final  analysis.  The 
conclusion  of  that  analysis  is  that  while 
there  is  no  justification  for  excluding 
areas  from  the  proposed  critical  habitat 
for  economic  reasons,  two  areas  should 
be  excluded  from  critical  habitat 
because  they  no  longer  support, 
simificant  silver  rice  rat  habitat. 

The  two  areas  total  1,032  acres  and 
consist  of  460  acres  on  Summerland  Key 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Rules  and  Regulations  46031 


and  572  acres  on  Cudjoe  Key.  Both  areas 
are  located  south  of  U.S.  Midway  1. 
Based  on  comments  from  the  Florida 
Game  and  Fresh  Water  Fish 
Commission  and  the  Monroe  County 
Environmental  Resources  Department, 
these  areas  have  been  extensively 
developed  and  have  little  remaining 
habitat  suitable  for  the  silver  rice  rat. 

The  exclusion  of  these  areas  therefore 
will  not  affect  the  sxurvival  or  recovery 
of  the  silver  rice  rat.  The  critical  habitat 
designation  has  been  modified  for  the 
final  rule  to  reflect  these  exclusions. 

Due  to  the  relatively  large  extent  of 
Federal  land  (National  Wildlife  Refuges 
and  some  military  lands)  in  the  Lower 
keys,  the  Service  has  considered 
whether  available  habitat  on  Federal 
lands  would  be  sufficient  for 
conservation  of  the  silver  rice  rat. 
However,  only  three  of  the  eight 
currently  identified  populations  of  the 
silver  rice  rat  (Johnston,  Little  Pine,  and 
the  Water  Keys)  are  protected  by  being 
located  entirely  on  refuge  or  other 
Federal  lands;  the  other  five  are  partly 
or  entirely  dependent  on  private  lands. 
Known  populations  of  the  silver  rice  rat 
are  few,  scattered,  and  usually  at  low 
numbers  and  density.  All  eight 
populations  need  protection  in  order  to 
conserve  the  silver  rice  rat. 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  By 
definition,  critical  habitat  affects  only 
Federal  agency  actions  and  does  not 
apply  to  j^rivate,  or  local  or  State 
government  activities  that  are  not 
subject  to  Federal  authorization  or 
funding. 

The  principal  public  activity  in  the 
proposed  critical  habitat  is  the  operation 
of  the  Service’s  National  Key  Deer 
Refuge.  Seven  of  the  nine  keys  proposed 
as  critical  habitat  are  totally  or  partially 
included  in  existing  National  Key  Deer 
Refuge  boundaries.  As  discussed  above, 
in  addition  to  the  existing  requirement 
to  consult  within  the  agency  on  actions 
that  may  affect  the  silver  rice  rat,  the 
Service  vinll  now  be  required  to  consult 
within  the  agency  on  any  actions  that 
are  likely  to  result  in  destruction  or 
adverse  modification  of  its  critical 
habitat.  These  effects  are  judged  to  be 
minimal:  The  Service  manages  the 
refuge  for  the  maintenance  of 
endangered  species,  primarily  the  Key 
deer;  the  needs  of  the  silver  rice  rat  are 
not  expected  to  conflict  with  any 
existing  refuge  management  practices 
(see  Summary  of  Comments  and 
Recommendations  below).  The 


endangered  status  of  the  silver  rice  rat 
already  requires  the  Service  to  address 
the  conservation  needs  of  the  species  on 
refuge  lands,  through  the  Act  and 
existing  National  Wildhfe  Refuge 
System  policy.  Critical  habitat 
designation  is  not  expected  to 
significantly  affect  current  management 
of  refuge  lands. 

Anotner  potential  Federal  agency 
involvement  is  the  National  Flood 
Insurance  Program  administered  by  the 
Federal  Emergency  Management  Agency 
(FEMA).  FEMA  believes  ^at  its 
implementation  of  the  flood  insiirance 
program  is  not  an  action  that  is  subject 
to  section  7  of  the  Endangered  Species 
Act,  but  this  legal  position  was 
contested  in  a  lawsuit  filed  by  the 
National  Wildlife  Federation.  Florida 
Key  Deer  V.  Stickney,  Civ.  No.  90-10037 
(S.D.  Fla.,  complaint  filed  April  2, 

1990).  In  the  lawsuit,  the  National 
Wildlife  Federation  contended  that 
FEMA’s  provision  of  Federal  flood 
insurance  facilitates  development  that 
may  res\ilt  in  the  destruction  or  adverse 
modification  of  Florida  Key  deer 
habitat.  The  case  was  tried  in  U.S. 

District  Court  in  Key  West  in  April, 

1993,  and  was  submitted  to  the  court  for 
decision  thereafter.  The  decision  is 
expected  soon.  If  FEMA  is  imsuccessful 
in  the  lawsuit,  the  agency  may  be 
required  to  consult  regarding  the  impact 
that  providing  flood  insurance  to 
eligible  commimities  has  on  listed 
species  and  designated  critical  habitat 
within  the  Florida  Keys.  Section  7 
consultations  involving  the  provision  of 
Federal  flood  insurance  could,  in  some 
instances,  lead  to  “jeopardy”  or 
“adverse  modification  of  critical 
habitat”  determinations  by  the  Service. 

In  these  cases,  FEMA  could  decide  not 
to  provide  Federal  flood  ins\irance  in 
certain  areas  of  the  Keys. 

The  permitting  program  of  the  U.S. 
Army  Corps  of  ^gineers  (Corps)  imder 
section  404  of  the  Clean  Water  Act  may 
be  affected  by  critical  habitat 
designation.  The  Corps  must  now  insure 
that  issuance  of  such  permits  is  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
for  the  silver  rice  rat;  however.  Corps 
permitting  actions  in  those  areas  of  the 
Keys  where  the  species  occiu^  would 
require  consultation  imder  section  7  of 
the  Act,  regardless  of  whether  or  not 
such  areas  are  designated  as  critical 
habitat.  Only  private  activities  that 
require  permit  review  and  may  affect 
the  critical  habitat  for  the  silver  rice  rat 
would  be  affected;  these  activities 
include  the  filling  of  transitional 
wetlands  for  residential  development. 
Private  activities  that  do  not  require  a 
Federal  permit  or  do  not  involve  Federal 


funding  would  not  be  affected  by  this 
rule. 

Some  platted  subdivisions  within 
proposen  critical  habitat  are  located 
artially  in  transitional  wetlands  used 
y  the  silver  rice  rat.  In  order  to  prepare 
these  sites  for  construction,  filling  for 
house  pads  and  driveways  is  often 
necessary.  This  activity  fragments  and 
eliminates  silver  rice  rat  habitat. 

Potential  indirect  impacts  of  such 
development  include  increased 
numbers  of  free-ranging  or  feral 
domestic  dogs  and  cats,  raccoons,  and 
black  rats;  the  latter  two  species  are 
attracted  by  increased  food  availability 
around  human  residences.  Some  of 
these  fill  activities  require  permits  from 
the  U.S.  Army  Corps  of  Engineers 
through  section  404  of  the  Clean  Water 
Act.  If  permit  issuance  is  likely  to  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  for  the 
silver  rice  rat,  such  issuance  requires 
consultation  between  the  Corps  and  the 
Service  under  section  7(a)(2)  of  the  Act. 

The  current  endangered  status  of  the 
silver  rice  rat  already  requires  Federal 
agencies  to  consult  on  any  action  that 
may  affect  this  species,  including 
actions  authorized  under  the  404 
program.  Further,  existing  and 
anticipated  Monroe  County  regulations 
and  ordinances  do  not  allow  new 
development  in  silver  rice  rat  habitat. 
Section  9.5-343  of  the  Monroe  County 
Code  requires  a  100  percent  “open 
space  ratio”  in  mangrove  and  ^shwater 
wetlands,  and  an  85  percent  ratio  in  salt 
marsh  and  buttonwood  habitats.  Policy 
204.2.1  of  the  Monroe  County 
Comprehensive  Plan  will  require  a  100 
percent  open  space  ratio  in  all  of  the 
wetland  habitats  used  by  the  silver  rice 
rat;  this  policy  was  adopted  by  the 
Monroe  County  Commission  in  March 
1993  and  will  be  included  in  the 
Comprehensive  Plan  once  approved  by 
the  State.  The  only  fill  or  structures  to 
be  permitted  in  such  wetlands  will  be 
utility  pilings,  pilings  for  elevated 
walkways  and  docks,  and  accessways  to 
structures  on  uplands  or  already 
disturbed  wetlands  for  which  there  is  no 
other  means  of  access. 

The  “Dwelling  Unit  Allocation  Text 
Amendment”,  Monroe  County 
Ordinance  No.  016-1992,  was  passed 
and  adopted  by  the  Monroe  County 
Commission  on  June  23, 1992,  and 
became  effective  July  1, 1992.  The 
ordinance  addresses  the  need  to 
improve  and  maintain  reasonable 
hurricane  evacuation  times  from  the 
county  by  regulating  population  growth. 
It  limits  the  number  of  building  permits 
issued  in  the  county  annually  to  255 
units,  a  reduction  ^m  an  average  552 
new  single  family  unit  permits  issued 
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per  year  since  1972.  The  annual 
dwelling  unit  allocation  for  the  Lower 
Keys  is  155  units.  Among  the  large 
number  of  factors  to  be  consider^  by 
the  county  in  ranking  and  issuing 
permits  are  the  habitat  type  present  on 
the  proposed  building  site  and  the  likely 
presence  of  listed  species.  The  only  type 
of  wetlands  for  which  building  permits 
would  ciirrently  be  considered  are 
saltmarsh  and  buttonwood  wetlands, 
but  receiving  a  building  permit  would 
be  difficult  to  accomplish  in  wetland 
habitat  tjmes,  espeddly  if  silver  rice 
rats  (or  omer  listed  species)  are  known 
or  suspected  to  occur  on  the  site.  As 
discussed  above,  new  development  even 
in  these  wetlands  will  soon  be 
prohibited. 

The  U.S.  Air  Force  operates  a  tethered 
aerostat  radar  system  on  a  36-acre  tract 
on  Cudjoe  Key.  Ongoing  and  planned 
activities  at  the  site  occur  in  developed 
areas  and  will  not  impact  silver  rice  rat 
habitat.  The  Air  Force  expects  no 
economic  impacts  from  the  designation 
of  critical  habitat. 

The  Charles  River  Laboratories 
maintains  a  breeding  colony  of  rhesus 
monkeys  on  Raccoon  Key.  Monkeys 
were  formerly  supplied  to  the  U.S.  Food 
and  Drug  Administration,  but  that 
arrangement  terminated  in  1989.  There 
is  currently  no  Federal  involvement 
with  this  project  Goodyear  (1984) 
expressed  concern  about  the  damage 
monkeys  were  doing  to  red  mangroves 
by  stripping  them  of  leaves,  and  the 
indirect  effect  this  might  have  on  the 
silver  rice  rat  Wolfe  (1987a)  was  unable 
to  find  any  evidence  that  the  monkeys 
were  affecting  the  silver  rice  rat  Based 
on  a  consent  order  from  the  Florida 
Department  of  Environmental 
Regulation,  the  monkeys  were  supposed 
to  be  caged  to  minimize  environmental 
effects  on  the  vegetation  of  Raccoon 
Key.  Recent  information  frnm  the 
National  Key  Deer  Refuge  (John 
Andrew,  pers.  comm.)  indicates  there 
are  still  free-ranging  monlceys  on 
Raccoon  Key,  and  ^y  still  appear  to  be 
damaging  r^  mangroves.  Due  to  the 
lack  of  Federal  involvement  in 
maintaining  the  monkey  colony,  critical 
habitat  will  not  affect  tffis  situatioiL 
However,  destruction  of  habitat 
resulting  in  taking  of  silver  rice  rats 
could  violate  section  9  of  the  Act,  which 
prohibits  take  of  endangered  species. 

Summary  of  Comments  and 
Recommendations 

In  the  May  7, 1992,  proposed  rule  and 
associated  notifications,  the  Service 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  this  final  rule. 


Appropriate  state  agencies,  county 
government,  Fed^al  agmcies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  was 
published  in  the  Key  West  Citizen  on 
May  24, 1991.  Ten  comments  were 
received  in  response  to  the  proposal. 
Issues  raised  by  commenters  are 
discussed  below. 

Issue  l;The  U.S.  Army  Corps  of 
Engineers  (Jacksonville  IKstrict) 
reported  the  number  of  their  permit 
(Clean  Water  Act)  actions  since  1989  on 
Summerland  Key  (45  actions).  Cudjoe 
Key  (75  actions).  Torch  Key  (2  actions), 
and  Raccoon  Key  (6  actions).  The  Corps 
stated  that  critical  habitat  designation 
woiild  increase  the  time  needed  to 
obtain  permits  and  result  in  higher  costs 
to  the  applicants  and  the  involved 
Federal  agencies  (the  Service  and  the 
Corps)  due  to  section  7  of  the  Act. 

Response:  The  economic  implications 
of  critical  habitat  designation  are 
discussed  in  the  Critical  Habitat  section 
above  and  in  the  economic  documents 
prepared  in  conjunction  with  this  final 
rule.  Wetland  permitting  actions  on  any 
of  the  Ke]^  designated  as  critical  habitat 
for  the  silver  rice  rat  would  be  likely  to 
result  in  section  7  consultation  even  if 
the  keys  were  not  so  designated.  Federal 
agency  actions  likely  to  affect  listed 
species  reqxiire  consultation  under 
section  7(a)(2)  of  the  Act  regardless  of 
whether  or  not  critical  habitat  is 
designated  Cor  the  species.  Federal 
agencies  are  required  to  ensure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species 
regardless  of  whether  critical  habitat  has 
been  designated  for  that  species. 
Fvuthermore,  the  county  regulations  and 
ordinances  discussed  above  wider 
Critical  Habitat  should  decrease  the 
munber  of  future  wetland  permit 
applications  under  the  Clean  Water  Act. 

issue  2:  Several  comments  suggested 
modifying  the  proposed  critical  habitat 
by  adding  or  deleting  areas: 

The  Florida  Game  and  Fresh  Water 
Fish  Commission  (Commission) 
suggested  that  portions  of  Cudjoe  and 
Siunmerland  Keys  were  so  extensively 
developed  that  they  could  be  deleted  ^ 
from  proposed  critical  habitat,  but  that 
a  nuc^er  of  other  keys  might  be  worthy 
of  inclusion.  The  Monroe  Coimty 
Environmental  Resources  Department 
supported  the  Coxnmission’s 
suggestions,  indicated  that  there  was  a 
rice  rat  population  on  north 
Saddlebunch  Key  that  should  be 
included  in  critical  h^itat,  and  stated 
that,  due  to  existing  and  proposed 
county  regulations  concerning  the 
filling  or  developing  of  wetlands,  they 


anticipated  little  impact  from  the 
designation  of  critic^  habitat. 

Dr.  James  D.  Lazell,  Jr.,  co-describer  of 
the  silver  rice  rat  in  1978,  stated  that  the 
proposed  critical  habitat  was  too  small 
and  should  include  Sugarloaf  Keys  and 
U.S.  Navy  lands  north  of  U.S.  Highway 
1  on  Saddlebunch  Key.  Dr.  N\imi  C. 
Goodyear  (then  Spitzer),  senior  author 
of  the  species  description,  stated  that 
the  silver  rice  rat  ciirrently  occurs  on  a 
number  of  keys  or  groups  of  keys 
additional  to  those  proposed  as  critical 
habitat,  and  that  all  of  these  keys  should 
be  included  as  critical  habitat.  Two 
conservation  organizations  supported 
Dr.  Goodyear’s  recommendations. 

Response:  As  discussed  earlier  in  this 
rule,  areas  south  of  U.S.  Highway  1  on 
Summerland  and  Cudjoe  Keys  have 
been  deleted  from  critical  habitat.  The 
Service  has  considered  adding  keys  to 
the  proposed  critical  habitat.  While 
many  keys  contain  one  or  more  of  the 
habitats  used  by  silver  rice  rats,  there  is 
currently  no  evidence  to  show  that  they 
occur  there.  Wolfe  (1987b)  believed  that 
the  silver  rice  rat  did  not  currently 
occur  on  Geiger  and  Boca  Chica  Keys, 
but  that  these  keys  provided  a  corridor 
for  movement  during  times  of  high 
population  density.  Though  there  is  no 
direct  evidence  of  silver  rice  rats  on 
keys  aside  from  the  nine  where  they 
were  trapped  by  Goodyear  (1987),  tiie 
Service  agrees  ffiat  other  keys  may 
provide  important  habitat.  Silver  rice  rat 
populations  may  be  found  on  additional 
keys,  and  some  keys  may  serve  as 
“stepping  stones"  for  movement 
between  currently  known  popxilations. 
The  Service  will  consider  proposing 
additional  critical  habitat  areas^s 
information  becomes  available  and  as 
recovery  plan  development  proceeds. 
Recovery  plan  development  is  currently 
scheduled  for  the  silver  rice  rat;  the  plan 
will  address  the  need  to  gather  more 
distributional  information.  Addition  of 
areas  beyond  those  identified  in  the 
May  7, 1992,  proposed  rule  will  require 
a  new  propos^  to  be  made.  The 
occurrence  on  U.S.  Navy  lands  on 
Saddl^imch  Key  (Wolfe  1987b)  is  not 
included  in  ciirrent  critical  habitat,  but 
would  be  appropriate  for  addition.  At 
this  time,  the  Service  has  decided  to 
proceed  with  critical  habitat  designation 
including  the  keys  where  the  species  is 
known  to  occur.  Based  on  further 
information,  the  Service  may  propose  to 
add  or  delete  critical  habitat  for  the 
silver  rice  rat,  or  to  reclassify  the 
species. 

Issue  3:  The  Service’s  prescribed 
biiming  practices  in  National  Key  Deer 
Refuge  threaten  the  silver  rice  rat. 

Response:  'The  Service  disagrees  that 
current  burning  practices  in  the 
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National  Key  Deer  Refuge  threaten  the 
silver  rice  rat.  Burning  is  necessary  to 
fnauttain  the  piae  focldttnieoosystem 
on  upland  areas,  and  is  carried  out  so 
as  to  animic  natural  bums  that,  before 
the  presence  of  human  Sre  control, 
would  have  occurred  in  suchbabitot. 

The  Service  <k>es  not  aatiotpate  that  diis 
bumiiig  program  will  damage  wetlands 
or  transBtioned  habitats  on  «^ch  the 
silver  rice  rat  depends. 

Issue  4:  A  private  individual  stated 
that  the  critical  habitat  designation  for 
the  silver  lice  rat  was  ridiculous  and 
was  being  used  to  steal  bmd. 

Response:  Most  endangered  and 
threatened  species,  inclu^itg  the  silver 
rice  rat,  are  threatened  by  h^itat  loss. 
Critical  habitat  is  intended  to  aleit 
Federal  agencies  to  their  xesponsibihties 
to  consfflve  essential  habitat  for  listed 
species.  Critical  habitat  desjgnatinn 
does  not  take  private  property,  or 
establish  a  nature  reserve,  but  rather 
requires  Federal  agencies  to  ensure  that 
their  actions  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat. 

Issue  5:  A  corporate  representative 
requested  that  a  development  on  Cudjoe 
Key  be  deleted  from  the  critical  habitat 
designation  because  of  his  concern  that 
county  and  State  agencies  “follow”  the 
Federal  designation  and  this  would 
cause  a  major  financial  setback  to  his 
corporation. 

Response:  The  Service  has  considered 
deleting  this  area  from  critical  habitat 
based  on  economic  reasons,  but  has 
concluded  that  such  a  deletion  is  not 
warranted.  Based  on  the  lack  of  Federal 
agency  involvement  and  the  fact  that 
existing  county  planning  requirements 
are  not  likely  to  allow  development  in 
silver  rice  rat  habitat,  the  Service  does 
not  find  any  economic  benefits  in 
excluding  the  area  from  critical  habitat. 
This  decision  is  discussed  in  the 
Service’s  economic  analysis  of 
designating  critical  habitat  for  the  silver 
rice  rat. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  throuLgh  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  state,  and  private  agencies, 
^oups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  states  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
have  been  initiated  by  the  Service 
following  the  listing  of  the  silver  rice  rat 
as  an  endangered  species.  The 


protection  measures  provided  to  bsted 
species  by  Fedesal  agencies  are 
summadasd  below. 

Section  7(a)  of  dae  Act,  as  amended, 
reqimres  Fede^  agencies  to  evainete 
their  actions  with  rsapaetto  any  gpedes 
that  is  proposed  or  listed  as  endangesed 
or  threateoed  mid  with  respect  to  ^ 
critical  h^utat,  if  any  is  being 
designated.  R^ulations  kaplementiog 
tMs  ioteragency  cooperation  puMusira 
of  the  Actare  oadifi^  at  50  Qlt  part 
402.  Section  7(a)(23  requires  Federal 
agencies  to  ensure  that  activitiBS  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  afreet  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Four  Federal  agencies  with  known  or 
probable  jurisdiction  in  the  proposed 
critical  habitat  for  the  silver  rice  rat 
have  been  identified.  Known  or 
potential  projects  that  will  require 
consultation  are  summarized  in  the 
Critical  Habitat  section  above. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitute  a  major  rule  \mder  Executive 
Order  12291  and  certifies  that  this 
determination  will  not  have  a 
significant  economic  effect  on  a 
substantial  niimber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  critical  habitat,  no 
significant  economic  impacts  are 
expected  from  critical  habitat 
designation.  Also,  no  direct  costs, 
enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
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requimnents  as  defiitedby^ 

Paperwork  Reduction  Act  of  1980. 

Takings  Implication  Assessment 

The  Service  has  analyzed  frie 
potential  takings  iiiq>Utttions  of 
designating  crkical  habitat  iot  the  silver 
rice  rat  in  a  Takings  Im^icaticm 
Assessment  prepared  pursuant  to 
raipuraments  Executive  Order  12630, 

“Governmental  Actions  and  Interference 
With  Constitutionally  Protected 
Property  Rights”.  Tbe  Takings 
Implicatiim  Assesanent  coadudes  that 
the  des^atkm  does  not  pose 
significant  takings  implications. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 
Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17-4AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  imless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  “Critical  habitat”  entry  for 
the  “Rat,  rice  (=silver  rice)”,  imder 
MAMMALS,  to  read  “17.95(a)”. 

3.  Section  17.95(a)  is  amended  by 
adding  critical  habitat  of  the  silver  rice 
rat,  immediately  following  the  entry  for 
the  Morro  Bay  Kangaroo  ^t,  as  follows: 
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§  17.95  Critical  habitat— flah  and  wildlife. 

(a)  *  *  * 

***** 

Silver  Rice  Rat  [Oryzomys  palustris 
natator  (=0.  argentatus)). 

Monroe  County.  Florida:  Little  Pine 
Key,  Water  Keys,  Big  Torch  Key,  Middle 
Torch  Key,  Summerland  Key  north  of 
U.S.  Highway  1,  Cudjoe  Key  north  of 
U.S.  Highway  1,  Johnston  Key,  Raccoon 
Key,  and  Lower  Saddlebunch  Keys, 
south  of  U.S.  Highway  1  but  not 
including  lands  in  T.  67  S.,  R.  27  E., 
Section  8  and  north  Vs  of  Section  17. 
Included  are  all  lands  and  waters  above 
mean  low  tide. 

Within  these  areas  the  major 
constituent  elements  that  are  known  to 
require  special  management 
considerations  or  protection  are 
mangrove  swamps  containing  red 
{Rhizophora  mangle),  black  [Avicennia 


germinans),  and  white  (LaguncuJaria 
racemosa)  mangroves,  and  buttonwood 
{Conocarpus  erectus);  salt  marshes, 
swales,  and  adjacent  transitional 
wetlands  containing  saltwort  [Batis 
maritima],  perennial  glasswort 
(Salicomia  virginica),  saltgrass 
[Distichlis  spicata),  sea  ox-eye 
{Bonichia  frutescens),  keygrass 
[Monanthochloe  littoralis),  and  coastal 
dropseed  [Sporobolus  virginicus];  and 
fresh  water  marshes  containing  cattails 
[Typha  domingensis),  saw-grass 
[Cladium  jamaicense),  and  cordgrass 
[Spartina  spp.). 

***** 


Dated:  June  8, 1993. 

Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  93-21070  Filed  8-30-93;  8:45  am] 
WLUNQ  CODE  4310-5S-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Doekat  No.  93-26] 

Options  for  Coordinating  the  Metric 
Conversion  of  Traffic  Control  Signs 

AGENCY:  Federal  Highway 
Administration  (FI^A),  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  document  solicits  public 
comments  on  the  options  that  the 
FHWA  is  considering  for  coordinating 
an  orderly  transition  of  distance,  wei^t, 
and  speed  traffic  control  sign  legends 
hum  English  to  metric  units.  Conversion 
to  the  modem  metric  system,  known  as 
the  International  System  of  Units,  is 
required  for  all  Federal  Government 
agencies  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 

DATES:  Comments  concerning  these 
options  must  be  received  November  1, 
1993. 

ADDRESSES:  Submit  written,  signed 
comments,  to  FHWA  Docket  No.  93-26, 
Federal  Highway  Administration,  room 
4232,  HCC-10, 400  Seventh  Street,  SW.. 
Washin^on,  EiC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday  except  legal 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stam|>ed 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rudolph  M.  Umbs,  Office  of  Highway 
Safety,  (202)  366-0411,  or  Mr.  Wilbert 
Baccus,  Office  of  Chief  Counsel,  (202) 
366-0780,  Federal  Highway 
Administration,  400  ^venth  Street, 

SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  has  initiated  a  phased  five-year 

Elan  to  convert  its  activities  and 
usiness  operations  to  the  International 
System  of  Units  (SI)  (metric)  system  of 
weights  and  measures,  as  required  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Omnibus 
Act)  (Pub.  L.  100-418, 102  Stat.  1107, 
1451).  Section  5164(b)  of  this  Act  sets  a 
deadline  date  of  September  30, 1992, 
when  each  Federal  Government  agency 
must  begin  using  the  metric  system  of 
imits  in  pnxnirements,  grants,  and  other 
biisiness-related  activities,  except  to  the 
extent  that  such  use  is  impractical  or 
would  likely  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms. 

The  President’s  Executive  Order  No. 
12770,  signed  July  25, 1991,  and 
published  in  the  Federal  Register  on 


July  29, 1991  (56  FR  35801),  requires  all 
Federal  agencies  to  formulate  metric 
transition  plans.  The  FHWA’s  metric 
transition  plan,  titled  “FHWA  Metric 
Conversion  Plan,’’  was  approved  by  the 
Secretary  of  Transportation  on  October 
31, 1991.  In  advance  of  completing  its 
plan,  the  FHWA  published  a  Notice  of 
Proposed  Metric  Conversion  Policy  in 
the  Federal  Register  on  April  5, 1991 
(56  FR  14145).  Comments  on  the 
proposed  policy  were  solicited  (Docket 
No.  91-12)  fi-om  State  and  local 
governments,  the  highway  industry,  and 
die  general  public.  The  comment  period 
closed  on  May  20. 1991.  The  FHWA 
published  a  Notice  of  Metric  Conversion 
Policy  in  the  June  11, 1992,  Federal 
Register  at  57  FR  24843.  Under  the 
policy,  each  FHWA  operating  office  is  to 
manage  its  metric  conversion  programs 
in  keeping  with  the  overall  FHWA 
policy  and  plan. 

Section  1053  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  (Pub.  L.  102-240, 105 
Stat.  1914,  2001),  repealed  section  144 
of  the  Federal-aid  Highway  Act  of  1978 
(Pub.  L.  95-599, 92  Stat.  2713)  on  metric 
system  signing.  Section  144  had 
prohibited  the  use  of  Federal  funds  for 
metric  only  signs.  These  Federal  laws 
have  made  Federal-aid  eligible  to 
reimburse  the  States  for  costs  they  incur 
for  installing  metric  message  signs. 

Purpose 

Tliis  notice  is  being  issued  to  present 
a  discussion  of  the  options  the  raWA 
is  considering  for  coordinating  an 
orderly  transition  to  metric  unit  sign 
legends.  The  FHWA  is  now  seeking 
public  comments  regarding  the 
desirability  of  converting  sign  messages 
to  metric  units,  and  the  safety  and  cost 
implications  of  the  various  options  for 
coordinating  the  State  and  local 
highway  agency  programs  to  change 
traffic  control  distance,  weight,  and 
speed  limit  signs  to  metric  units.  This 
coordination  effort  is  intended  to 
provide  an  orderly  transition  of  highway 
sign  legends  fi-om  English  units  to 
metric  units. 

This  notice  includes  a  summary  and 
discussion  of  the  comments  received 
regarding  distance,  weight,  and  speed 
signs  from  all  sources  in  response  to  the 
April  5, 1991,  Notice  of  Proposed  Metric 
Conversion  Policy,  a  statement  of  the 
FHWA’s  metric  conversion  policy,  a 
summary  of  the  approved  FHWA  metric 
conversion  plan,  and  a  discussion  of  the 
options  that  the  FHWA  is  considering 
for  coordinating  changes  in  distance, 
weight,  and  speed  signing. 


Discussion  of  Docket  No.  91-12 
Comments 

General 

A  total  of  65  responses  were  received 
from  55  commenters,  including  private 
individuals,  business  firms,  professional 
associations,  national  trade  associations, 
local  and  State  highway  agencies,  and 
other  governmental  agencies.  The 
majority  of  commenters  (33)  were  State 
highway  agencies  (SHAs).  Overall,  of 
those  providing  comments,  35  percent 
expressed  some  reservations  about  the 
proposed  FHWA  metric  conversion 
policy  and  indicated  there  were  specific 
areas  of  concern  that  they  thought  were 
in  need  of  special  attention  during  any 
future  conversion  efforts.  Eighteen 
percent  of  the  comments  were  strongly 
supportive,  and  47  percent  indicated 
strong  opposition  to  converting  to  the 
metric  system  of  measurement. 

The  following  is  a  discussion  of  the 
comments  regarding  signing  submitted 
to  Docket  91-12  as  identified  and 
expressed  by  the  commenters.  Also 
included  are  FHWA  observations  and 
general  responses  to  the  comments. 

Metric  Distance,  Weight,  and  Speed 
Signing  Conversion  Costs 

Of  the  10  SHAs  that  commented 
specifically  about  sign  conversion 
issues,  8  expressed  serious  concerns 
about  the  costs  of  conversion  to  metric 
unit  sign  messages.  However,  they 
provided  very  little  documented  data 
regarding  specific  cost  impacts. 

m  1974,  an  American  Association  of 
State  Highway  and  Transportation 
Officials  (AASHTO)  ad  hoc  metrication 
task  force  documented  a  rough  estimate 
of  the  nationwide  cost  of  metrication  to 
Federal.  State,  and  local  highway 
agencies  at  $200  million.  Further,  the 
task  force  report  predicted  that  signing 
changes,  estimate  at  about  30  percent 
of  total  conversion  costs,  would 
constitute  the  major  portion  of  the 
capital  cost  of  metric  conversion. 

In  an  attempt  to  better  understand 
what  conversion  costs  would  be  in  the 
1990s,  the  AASHTO’s  current 
metrication  task  force  requested  that  the 
Transportation  Research  Board 
undertake  a  study  of  the  financial 
impact  of  metric  conversion  on  SHAs 
and  the  highway  industry.  The  financial 
study  is  one  element  of  a  larger  effort 
being  conducted  under  National  i 
Cooperative  Higliway  Research  Program 
Project  20-7,  Task  54,  “Financial 
Impacts  of  Conversion  to  the  Metric 
System,”  that  is  intended  to  identify 
specific  activities  required  for 
accomplishing  metric  conversion  at  a 
minimum  cost  and  inconvenience.  The 
effort  to  determine  financial  impact  was 
significantly  reduced  from  the  planned 
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significantly  reduced  firom  the  planned 
effort,  and  resulted  in  cost  material  on 
only  two  States,  Alabama  and  North 
Carolina.  Information  firom  the  study 
and  other  relevant  sources  has  been 
incorporated  into  the  AASHTO’s 
publication  “Guide  to  Metric 
Conversion.”  This  document  may  be 
used  to  guide  State  and  local  highway 
agencies'  metric  conversion  activities. 
Copies  of  this  publication  may  be 
pundiased  fit>m  the  AASHTO,  444  N. 
Capitol  Street,  NW.,  Washington,  DC 
20001. 

Many  of  those  commenting  on  the 
costs  of  metric  conversion 
recommended  that  special  Federal 
funding  be  established  to  reimburse 
States  for  costs  associated  with 
conversion.  Several  commenters  noted 
that  in  1978,  Congress  prohibited  the 
use  of  Federal-aid  funds  for  highway 
signs  solely  using  the  metric  system  of 
measurement.  Although  the  Congress 
has  not  authorized  special  funding  to 
provide  reimbursement  for  costs 
associated  with  metric  conversion, 
section  1053  of  the  ISTEA  repealed 
section  144  of  the  Federal-aid  Highway 
Act  of  1978  (Pub.  L.  95-599,  92  Stat. 
2713)  on  metric  system  signing. 
Therefore,  the  FHWA  may  now 
reimbiuse  States,  at  the  appropriate  pro 
rata  share,  for  costs  they  incur  in 
changing  highway  signs  to  reflect  metric 
units  under  existing  Federal-aid 
programs.  Under  the  ISTEA,  Surface 
Transportation  Program  funds  can  be 
used  for  metric  unit  signing  on  any 

fmblic  road  including  those  classified  as 
ocal  or  rural  minor  collectors. 

Summary  of  FHWA  Metric  Conversion 
Policy,  Plan,  and  Timetable 

The  FHWA’s  June  11, 1992,  notice 
informed  the  public  of  the  following 
overall  Metric  Conversion  Policy  and 
Plan. 

General  Policy 

It  is  the  FHWA’s  policy  to  pursue  and 
promote  an  orderly  changeover  to  the 
metric  system  for  all  of  its  programs  in 
accordance  with  the  statutory  '' 
requirements.  Executive  Order  12770, 
Department  of  Commerce  policy 
guidance,  and  DOT  guidance.  Metric 
conversion  of  the  FHWA's  direct 
procurement  operations  will  be 
governed  by  the  Federal  Acquisition 
Regulations  issued  by  the  General 
Services  Administration  (GSA),  as  well 
as  other  applicable  GSA  and  DOT 
regulations  and  policies. 

Plan  Elements  and  Target  Dates 

The  major  elements  of  FHWA’s  metric 
conversion  plan  and  their  respective 


implementation  dates  are  listed  in  the 
following  timetable. 


Metric  Transition  Timetable 


Program  elements/ 
activities 

Target  dates  (com¬ 
pleted) 

1.  FHWA  metric  con¬ 
version  plan. 

(Approved  10/31/91). 

II.  Initiate  revision  of 
pertinent  laws  and 
regulations  that 
serve  as  barriers  to 
metric  conversion. 

(1991). 

III.  Fun  metric  conver¬ 
sion  of  FHSA 
marKials,  docu¬ 
ments,  and  publi¬ 
cations. 

1994. 

IV.  Ful  metric  corr- 
version  of  FHWA 
data  collection  and 
reporting. 

1995. 

V.  Newly  authorized 
Fedei^  Lands 
Highway  and  Fed¬ 
eral-aid  construc¬ 
tion  contracts  in 
metric  units  only. 

September  30, 1996. 

It  should  be  recognized  that  meeting 
the  above  dates  for  FHWA  actions  does 
not  imply  that  the  conversion  of  all  sign 
messages  to  metric  units  will  be 
completed  by  the  highway  agencies  by 
September  30, 1996.  Under  some  of  the 
options  discussed  later  in  this  notice, 
the  actual  implementation  actions  by 
the  State,  local,  and  other  Federal 
highway  agencies  may  stretch  well 
beyond  1996. 

A  copy  of  the  FHWA  Metric 
Conversion  Plan  may  be  obtained  upon 
written  request  to  the  FHWA  Contract 
Administration  Branch,  HNG-22,  room 
3211, 400  Seventh  Street  SW.. 
Washington  E>C  20590  or  by  calling 
(202)  366-0355. 

Discussion  of  Metric  Distance,  Weight, 
and  Speed  Signing  Options 

The  States  are  moving  ahead  to 
evaluate  public  acceptance  of  metric 
unit  message  signs,  metric  unit  legend 
format,  metric  unit  abbreviations,  sign 
location/placement,  and  to  identify  the 
types  of  signs  that  are  candidates  for 
conversion.  Pilot  projects  are  now  being 
conducted  by  several  States.  The  FHWA 
will  evaluate  these  State  projects,  and  is 
considering  several  options  for 
coordinating  the  change  to  metric 
distance,  weight,  and  speed  signing  in 
keeping  with  the  overall  FHWA  metric 
conversion  policy.  Distance  signing 
would  include  those  signs  that  display 
the  distance  to  a  physical  feature  (e.g.  a 
curve,  an  exit,  or  a  city),  bridge 
clearance  signs,  narrow  bridge  or  lane 
width,  mile  post  markers,  and  mile  post- 


based  exit  numbers.  The  FHWA  is 
seeking  public  comments  on  the  options 
that  it  is  considering  for  coordinating  an 
orderly  transition  of  distance,  weight, 
and  speed  traffic  control  sign  legends 
bom  English  to  metric  units. 

Respondents  should  be  as  specific  as 
possible  on  the  options  proposed, 
particularly  with  respect  to  the 
projected  time-firames  for 
implementation  and  any  projected  cost 
impacts. 

Public  Information  and  Outreach 
Initiatives 

Any  option  to  change  the  displays  on 
highway  distance,  weight,  and  spei^ 
signs  to  metric  units  would  be  preceded 
by  public  information  and  outreach 
initiatives.  The  extent  and  types  of 
activities  will  vary  depending  on  the 
coordination  option  chosen.  Additional 
information  regarding  these  activities  is 
contained  in  the  “Discussion  of 
Options”  section  below. 

Discussion  of  Options 

Option  1 — Conversion  Through  Routine 
Maintenance 

The  FHWA  could  accept  an  option 
whereby  States  and  other  road 
jurisdictions  replace  English  unit  signs 
as  they  wear  out  with  metric  unit  signs, 
as  long  as  the  plans  require  that  all 
English  speed,  weight,  and  distance 
signs  would  be  converted  over  the  next 
four  to  seven  years.  This  option  also 
would  allow  each  jurisdiction  to 
develop  its  maintenance  conversion 
plan  on  replacement  criteria  other  than 
obsolescence.  Individual  plans  would 
be  made  available  to  the  FH\NA  for 
information. 

Gradually  replacing  signs  as  they 
wear  out  with  metric  imit  message  signs 
has  the  advantage  of  holding  conversion 
costs  to  a  minimum,  at  least  initially. 
The  conversion  could  be  spread 
somewhat  evenly  over  the  conversion 
period.  The  primary  disadvantage  of 
this  option  would  ^  the  potential 
confusion  caused  to  the  motoring  public 
as  some  signs  appear  in  English  units 
and  others  appear  in  metric  units  during 
the  four  to  seven  year  changeover.  A 
national  educational  program  on  metric 
conversion  probably  could  not  fully 
compensate  for  this  confusion. 

This  option  would  allow  each  State  to 
develop  and  implement  its  own  plan  for 
conversion  to  metric,  and  would  have 
the  advantage  of  tailoring 
implementation  to  each  State’s  unique 
situation.  It  would  also  probably  hold 
down  conversion  costs.  The  conversion 
could  be  spread  over  seven  years,  or  be 
completed  in  a  very  short  time  span 
depending  on  a  State’s  desires  or 
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resomoes.  With  the  mix  erf  coaTfsiun 
pragfaaw  tbat  ooidd  occer  in  ^|aontt 
Stmtsa,  bowefw,  traoahkM  to  m^cs 
over  a  aavfao  year  period  oonid  be 
chaotic  for  mtaratste  travalara.  To 
minimize  confusioB,  signs  riioald  be 
replaced  systemalicalfy  (La.,  by  raula  or 
rignificBBl  section  adara  a  number  of 
signs  are  scheduled  for  r^lacenient 
with  that  route). 


Option  2 — Qaidi  Conversion 

The  FHWA  could  encoiurage  the 
conversion  (d  all  signs  to  metric  units 
over  a  relatively  short  time  (i.e.,  six 
months  to  one  year)  through  a 
coQcentiatad  natkmal  eficirt.  Similar 
conversion  methods  woe  hi^ly 
successkil  when  all  of  the  States 
implemented  the  fifty-five  mile  per  hour 
energy  omservation  program  in  1974, 
when  Canada  converted  to  metric  units, 
and  when  rural  sectioDs  of  the  Interstate 
system  were  allowed  to  return  to  a  sixty- 
five  mile  per  hour  qieed  fimit  in  1987. 
This  method  generally  would  not 
require  the  installatimi  of  new  signs  nor 
the  r^ocatkHi  of  existing  signs.  Only  the 
parts  of  the  existing  signs  that  displ^ 
English  unit  messages  would  be 
affected.  The  En^irii  unit  message 
could  be  covered  with  the  metric  unit 
message  or  r^laced  with  a  metric  unit 
inessaM.  In  roost  cases  it  would  be 
possible  to  overlay  or  replace  the 
Englidi  unit  messages  on  existing  sign 
panels  at  a  fraction  of  the  price  of 
installing  new  signs. 

The  quick  conversion  option  would 
involve  the  systematic  (di^n^in  of 
metric  unit  rigns  by  majm'  hi^way 
corridors  or  highway  classification. 
Priority  roads  would  be  converted 
quickly  while  other  roads  would  be 


phased  in  over  a  hmgjsr  time  period  (up 
to  one  yem).  Ccmverting  all  signs  to 
metric  units  in  a  riiort  period  of  time 
using  overlay  pmels  would  require  a 
well-coord,  oated  effort  of  moderate  cost 


with  an  extensive  piftUic  infismation 
and  educatiem  effort  While  this  strategy 
may  have  worked  well  for  previous 
programs,  the  larger  scale  of  this 
pro^am,  multiplicity  of  signs,  and 
extensive  coordinatiOT  required 
betwemi  different  lurisdictimis  may 
make  this  quick  converskm  more 
practical  if  accomplished  first  on 
specific  priority  iurisdictiom  or  road 
systems. 

An  alternative  quick  conversion  plan 
would  encourage  the  diangii^  of  s^ 
messages  by  type  of  sign,  beginning 
with  speed  limit  signs.  One  possible 
way  to  implement  the  speed  limit  signs 
conversion,  would  be  to  encourage  the 
use  of  dual  English  and  metric 
messages.  This  would  draw  attentiem  to 
these  very  important  regulatmy  signs 
and  to  the  overall  program  to  convert 
sign  messages  to  metric  units. 

A  short  implementation  period  may, 
in  the  long  run,  be  the  least  di»uptive 
and  most  effective  method  of  metric 
conversion  for  the  public. 

Approximately  six  milKon  signs 
could  be  revised  by  overlaying/ 
replacing  English  unit  messages  on  site. 
By  systematically  phasing  in  metric  unit 
signs  by  majm  highway  corridcHa  or 
highway  classification,  these  costs 
would  be  moderate.  Hits  optiem  has  the 
advant^  of  aHift>ining  some  of  the  best 
features  of  the  ofher  optioiw.  A  quidc 
conversion  could  be  accomplish^  on 
the  Interstate  System  or  othm  important 
highway  corridors  during  a  “metric 
month.”  A  transition  period  (ff  one  year 
could  be  allowed  to  accomplish  the 
conversion  on  other  state  highways, 
with  local  roads  converted  as  existing 
signs  wore  out.  A  concentrated  public 
education  and  awareness  program 
immediately  before  the  quick 
conversion  takes  place  has  the  best 
potential  fm  a  successful  public 
relations  effort. 


Option  3— Trimsitiem  Witii  Dual  Metric- 
and  Engliah  Unit 

The  FHWA  cmild  encourage  a  two- 
phase  metric  amverskm  process.  The 
first  phase,  to  be  completed  by 
September  30, 1996,  would  enoouraga 
the  posting  of  both  metric  and  English 
unit  messages  for  speed,  wei^t, 
distance  si^.  During  tlw  second  phase, 
to  be  compueted  st  a  date  to  be 
determined  )(wtly  with  the  AASHTO, 
all  of  the  English  unit  speed,  weight, 
and  distance  messages  would  be 
removed,  and  all  sign  messages  would 
be  expressed  in  metric  units. 

The  sign  modification  costs  far  a  two- 
phase  approach  would  be  v«y  high, 
perhaps  the  most  expensive  ei  the 
options  being  consifrarod  in  sign  costs. 

In  many  cases  supplemeirtal  sign 
panels,  supplemental  supports,  or  evm 
separate  new  signs  would  be  needed  to 
accommodate  bi^  the  mrtric  and 
English  unit  messages.  The  poUic 
relations  marketing  costs  needed  to 
suppmt  this  vory  costly  optxm  could  be 
lower  than  other  options.  However,  this 
option  has  almost  no  educational  value 
since  many  motorists  will  ignore  the 
metric  vinit  messages  udiile  dual 
messages  are  in  place.  This  option  could 
also  result  in  an  information  overloed 
for  some  motorists. 

Comments  and  information  pertaining 
to  the  informatkm  and  options 
presented  above  should  be  addressed  to 
the  docket  establi^ed  for  this  notice. 

Authurily:  Sac  5164,  Pub.  L.  100-418, 102 
Stat.  1107, 1451;  Pub.  L.  102-24(^  105  SM. 
1914;  23  U.SXI  109(dl;  23  IJ.S.C.  315,  and  49 
CFR  1.48. 

Issued  on;  August  23, 1993. 

Rodney  E.  Staler, 

Federal  Higfiway  Administrator. 

[PR  Doc.  93-21099  Piled  8c45  am) 
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Part  VII 

Environmental 
Protection  Agency 

40  CFR  Part  260  et  al. 

Hazardous  Waste:  Testing  and  Monitoring 
Activities;  Rule  and  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260, 261, 264, 265, 268, 
and  270 

fFRL-3981-71 

RIN2050-AC32 

Hazardous  Waste  Management 
System;  Testirtg  and  Monitoring 
Activities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule; 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  amending  its 
hazardous  %*'aste  regulations  imder 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  of  1976,  as 
amended,  for  testing  and  monitoring 
activities.  These  amendments  replace 
the  current  Second  Edition,  including 
Updates  I  and  n,  of  the  EPA  approved 
test  methods  manual  "Test  Me^ods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
SW-846,  by  incorporating  by  reference 
the  Third  Edition  (and  its  first  update) 
into  the  RCRA  regulations.  These 
amendments  also  revise  Appendices 
n — Method  1311  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  and  HI — 
Chemical  Analysis  Test  Methods  to  40 
CFR  part  261,  delete  Appendix  X — 
Method  of  Analysis  for  Chlorin^ed 
Dibenzo-p-dioxins  and  Dibenzofurans, 
Method  8280,  to  40  CFR  part  261,  and 
revise  A|^MndioBS  I— Tmdcity 
Characterist'c  Leaching  Procedure 
(TCLP)  and  JC — Extraction  Procedure 
(EP)  Toxicity  Test,  to  40  CFR  268. 
This  acticm  is  necessary  to  provide 
better  and  more  complete  analytical  test 
methods  for  RCRA-iel^ed  testing.  The 
intent  of  this  amendment  is  to  provide 
up-to-date  technologies  in  order  to 
promote  cost  effectiveness  and 
flexibility  in  choosing  analytical  test 
methods. 

EFFECTIVE  DATE:  August  31, 1993.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  Augiist  31, 1993. 
ADDRESSES:  The  official  record  for  this 
rulemaking  (Docket  No,  F-93-WTMF- 
FFFFF)  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460 
(room  M-2427),  and  is  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  public 
may  copy  a  maximum  of  100  pages  of 


material  from  any  one  regulatory  do(int 
at  no  cost;  additional  copies  cost  $0.15 
per  page. 

Copies  of  the  Third  Edition  at  SW— 

846  and  of  Update  I  to  the  Third  Edition 
are  part  of  the  official  docket  for  this 
rulemaking,  and  also  are  avaflable  from 
the  Superintendent  of  DocuoMnts, 
Government  Printing  Office  (GFO), 
Washington,  DC  20402,  (20^  783-3238. 
The  GPO  document  number  is  96S-001- 
00000-1.  New  subscriptions  to  SW-846 
may  be  ordered  from  GPO  at  a  coat  of 
$319.00.  Those  persons  who  have 
copies  of  the  Third  Edition  of  SW-846 
that  were  purchased  from  GPO  and  wi^ 
to  receive  the  final  version  of  Update  I 
and  future  revisions  can  do  so 
renewing  their  subscriptions  with  GPO 
for  $221.00.  There  is  a  25%  snrchwge 
for  foreign  subscriptions  and  renewals. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  ccmtact  the  RCRA 
Hotline  at  (800)  424-9346  (hdl  free)  or 
call  (703)  920-9810;  or,  for  hearing 
impaired,  call  TDD  (800)  553-7672  or 
(703)  486-3323.  For  technical 
information,  contact  Kim  Kirkland, 
Office  of  Solid  Waste  (OS-331XU.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
(202)  260-4761. 
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B.  Revised  Chapter  One 
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E.  Holding  Times 
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G.  Analysis  of  Nonaqueous  tiqaids 
for  Elemental  Species 

H.  Method  of  Standard  Additions  and 
Matrix  Spikes 

I.  Spike  Recovery  Correcticm 

J.  Reagent  Grade  Water 

K.  Appendices  IB  and  X  to  40  CFR 
Part  261 

V.  Technical  Changes 

A.  Revising  Appendix  n  of  Part  261 
by  Deleting  the  Toxicity 
Characteristic  Leaching  Procedure 


Characteristic  Leaching  Procedure 
(TCLP),  and  Adding  Reference  to 
the  TCLP,  SW-846  Method  1311  to 
Appendix  n  and  §  261.24 

B.  Revising  Appendices  I  and  DC  of 
Part  268  by  Deleting  the  Reference 
to  the  TCIP  foimd  in  Appendix  n, 
Part  261,  from  Appendix  I  of  Part 
268  and  Deleting  ffie  EP  Toxicity 
Test  from  Appendix  DC  of  Part  268; 
and  Adding  References  to  the  TCLP, 
SW-846  Method  1311  and  the  EP, 
SW-846  Method  1310  in  the 
Respective  Appendices  and  in 

§§  268.7(a).  268.40(a)  and  268.41(a) 

C.  Deleting  the  Liquid  Releaise  Test, 
Method  9096  from  SW-846  Third 
Edition  and  Update  I 

D.  Removing  the  47  Analytical 
Methods  Incorporated  by  Reference 
in  §  260.11(a) 

E.  Deleting  References  to  Equivalent 
Methods  in  §§  261.22(a)(1)  and  (2) 
and  261.24(a) 

F.  Deleting  the  Reference  to  Method 
5.2  in  §  261.22(a)(1)  and  Adding  in 
its  Place  the  Reference  to  Meth^ 
9040 

G.  Adding  Clarification  that 
References  to  SW-846  in 
§§  264.190(a).  264.314(c). 

265.190(a).  265.314(d). 
270.19(c)(l)(iii)  and  (iv), 
270.62(b)(2)(i)(C)  and  (D).  and 
270.66(c)(2)(i]  and  (ii)  are  to  SW- 
846  as  Incorporated  by  Reference  in 
§260.11 

H.  Revising  §  270.6  to  cross  reference 
§260.11 

VI.  State  Authority 
Vn.  Effective  Date 
Vin.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatoir  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  being 
promulgated  xmder  the  authority  of 
sections  1006,  2002,  3001,  3002,  3004, 
3005,  3006,  3010,  and  3014  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Ad  of  1976  (commonly  known  as 
RCRA).  as  amended  [42  U.S.C.  6905, 
6912. 6921,  6922,  6924,  6925,  6926, 
6930,  and  6935]. 

n.  Background  Summary  and 
Regulatory  Framework 

EPA  Publication  SW-846,  “Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods,”  contains 
the  analytical  and  test  methods  that  EPA 
has  evaluated  and  found  to  be  among 
those  acceptable  for  testing  under 
&ifrtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended.  Use  of  some  of  these  methods 
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is  required  by  specific  regulations,  as 
discxissed  below.  All  of  these  methods 
are  intended  to  promote  accuracy, 
sensitivity,  specificity,  precision,  and 
comparability  of  analyses  and  test 
results. 

Several  of  the  hazardous  waste 
regulations  rmder  Subtitle  C  of  RCRA 
require  that  specific  testing  methods 
described  in  SW-846  be  employed  for 
certain  applications.  Any  reliable 
analytical  method  may  be  used  to  meet 
other  requirements  in  40  CFR  Parts  260 
through  270.  For  the  convenience  of  the 
reader,  the  Agency  lists  below  a  number 
of  sections  found  in  40  CFR  parts  260 
through  270  that  require  the  use  of  a 
specific  method  for  a  particular 
application,  or  the  use  of  appropriate 
SW-846  methods  in  general; 

(1)  Section  260.22(d)(l)(i)— 
Submission  of  data  in  support  of 
petitions  to  exclude  a  waste  produced  at 
a  particular  facility  (i.e.,  delisting 
petitions); 

(2)  Section  261.22(a)(1)  and  (2) — 
Evaluation  of  waste  against  the 
corrosivity  characteristic; 

(3)  Section  261.24(a) — ^Leaching 
procedure  for  evaluation  of  a  waste 
against  the  toxicity  characteristic; 

(4)  Sections  264.190(a),  264.314(c). 
265.190(a),  and  265.314(d) — ^Evaluation 
of  a  waste  to  determine  if  fiee  liqtiid  is 
a  component  of  the  waste; 

(5)  Section  266.112(b)(1)— Certain 
analysis  in  support  of  exclusion  from 
the  definition  of  a  hazardous  waste  of  a 
residue  which  was  derived  from 
burning  hazardous  waste  in  boilers  and 
industrial  furnaces; 

(6)  Section  268.32(i)— Evaluation  of  a 
waste  to  determine  if  it  is  a  liquid  for 
purposes  of  certain  land  disposal 
prohibitions; 

(7)  Sections  268.40(a),  268.41(a).  and 
268.43(a) — ^Leaching  procedure  for 
evaluation  of  waste  extract  to  determine 
compliance  with  Land  Disposal 
treatment  standards; 

(8)  Sections  270.19(c)(1)  (iii)  and  (iv), 
and  270.62(b)(2)(i)  (C)  and  (D)— 
Analysis  and  approximate 
quantification  of  the  hazardous 
constituents  identified  in  the  waste 
prior  to  conducting  a  trial  bum  in 
support  of  an  application  for  a 
hazardous  waste  incineration  permit; 
and 

(9)  Sections  270.22(a)(2)(ii)(B)  and 
270.66(c)(2)  (i)  and  (ii>— Analysis 
conducted  in  support  of  a  destmction 
and  removal  efficiency  (DRE)  trial  bum 
waiver  for  boilers  and  industrial 
furnaces  burning  low  risk  wastes,  and 
analysis  and  approximate  quantitation 
conducted  for  a  trial  bum  in  support  of 
an  application  for  a  permit  to  bum 


hazardous  waste  in  a  boiler  and 
industrial  furnace. 

In  other  situations,  this  EPA 
publication  functions  as  a  guidance 
document  setting  forth  acceptable, 
although  not  required,  methods  to  be 
implemented  by  the  user,  as 
appropriate,  in  responding  to  RCRA* 
related  sampling  and  analysis 
requirements. 

SW-846  is  a  document  that  will 
change  over  time  as  new  information 
and  data  are  developed.  Advances  in 
analytical  instmmentation  and 
techniques  are  continually  reviewed  by 
the  Agency’s  Office  of  Solid  Waste 
(OSW)  and  periodically  incorporated 
into  SW-B46  to  support  changes  in  the 
regulatory  program  and  to  improve 
method  performance.  Therefore,  EPA 
solicits  any  available  data  and 
information  that  may  affect  the 
usefulness  of  SW-846. 

m.  Response  to  Comments  From  the 
January  23, 1989  NPRM  . 

A.  Overview  of  Proposed  Rule 

On  January  23, 1989  (54  FR  3212- 
3229),  the  Agency  proposed  to  amend 
its  hazardous  waste  testing  and 
monitoring  regulations  under  subtitle  C 
of  RCRA  by:  (1)  Adding  new  methods  to 
SW-846;  (2)  revising  existing  methods 
in  SW-846;  (3)  requiring  the  use  of  the 
Third  Edition,  as  amended  by  Update  I, 
for  all  testing  for  which  SW-846 
methods  are  specifically  mandated  in 
current  Subtitle  C  regulations;  and  (4) 
requiring  the  use  of  minimum  Quality 
Control  procedures  foimd  in  Chapter 
One  of  SW-846  for  all  testing  pursuant 
to  Subtitle  C  of  RCRA.  The  proposal 
discussed  in  detail  the  advantages  of  the 
Third  Edition  over  the  Second  Edition, 
including  the  Third  Edition’s  tise  of  a 
standard  method  format  and  the 
inclusion  of  a  number  of  new  and 
revised  methods  in  the  Third  Edition. 

The  Agency  solicited  comments  on 
each  of  these  proposed  changes.  Items  B 
through  D  of  this  section  summarize  the 
comments  that  were  received  and  the 
actions  taken  by  the  Agency  in  response 
to  those  comments.! 

B.  Substitution  of  the  Third  Edition  for 
the  Second  Edition  Including  Addition 
of  New  Methods  and  Revision  of 
Existing  Methods 

The  Agency  proposed  to  replace  the 
Second  Edition  of  SW-846.  including 
Updates  I  and  n  of  the  Second  Edition, 
with  methods  contained  in  the  Third 
Edition,  as  amended  by  Update  I  of  the 


■  Other  comments,  together  with  the  Agency's 
response  thereto,  have  been  placed  in  the  official 
record  for  this  rulemaking.  (Dodmt  No.  F-93- 
WTMF-FFFFF) 


Third  Edition.  The  Agency  proposed 
this  substitution  because  ffie  methods 
contained  in  the  Third  Edition  as 
amended  by  Update  I  expand  the  scope 
of  the  Second  Edition  or  are  improved 
versions  of  the  methods  in  the  Second 
Edition. 

Except  as  discussed  below  and  in  the 
background  document  in  the  official 
record  for  this  rulemaking,  the  Agency 
did  not  receive  any  significant  negative 
comments  on  the  proposal  to  replace  the 
Second  Edition  of  SW-846  metliods 
with  the  versions  contained  in  the  Third 
Edition  as  amended  by  Update  I. 
Therefore,  the  Agency  has  made  this 
replacement  by  revising  40  CFR  260.11 
to  incorporate  the  Third  Edition  as 
amended  by  Update  I  by  reference. 
Consistent  with  that  change,  a  footnote 
in  40  CFR  260.11  discussing  a 
distinction  between  the  Second  and 
Third  Edition  has  been  deleted.  A 
listing  of  all  parts  found  in  the  Third 
Edition  of  SW-846  as  amended  by 
Update  I  is  provided  below:  2 
SW-846  Third  Edition,  Update  I 
Disclaimer 
Abstract 

Table  of  Contents 

Method  Index  and  Conversion  Table 
Preface 

Acknowledgements 

Chapter  One — Quality  Control 

1.0  Introduction 

2.0  QA  Pro)^  Plan 

3.0  Field  Operations 

4.0  Laboratory  Operations 

5.0  Definitions 

6.0  References 

Chapter  Two— Choosing  the  Correct 
Procedure 

2.1  Purpose 

2.2  Required  Information 

2.3  Implementing  the  Guidance 

2.4  Characteristics 

2.5  Ground  Water 

2.6  References 

Chapter  Three — ^Metallic  Analytes 

3.1  Sampling  Considerations 

3.2  Sample  Operation  Methods 
Method  3005A:  Acid  Digestion  of  Waters 

for  Total  Recoverable  or  Dissolved 
Metals  for  Analysis  by  Flame  Atomic 
Absorption  (FAA)  or  Inductively 
Coupled  Plasma  (ICP)  Spectroscopy 
Meth<^  3010A:  Acid  Digestion  of  Aqueous 
Samples  and  Extracts  for  Total  Metals  for 
Analysis  by  Flame  Atomic  Absorption 
(FAA)  or  Inductively  Coupled  Plasma 
(ICP)  Spectroscopy 

Method  3020A;  Acid  Digestion  of  Aqueous 
Samples  and  Extracts  for  Total  Metals  for 
Analysis  by  Graphite  Furnace  Atomic 
Absorption  (GFAA)  Spectroscopy 
Method  3040:  Dissolution  Procedure  for 
Oils,  Greases,  or  Waxes 
Method  3050A:  Acid  Digestion  of 
Sediments,  Sludges,  and  Soils 

3.3  Methods  for  Determination  of  Metals 


*  A  suffix  of  "A"  in  the  method  numbw  indicates 
revision  one  (the  method  has  been  revised  once). 
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Method  6010A;  Inductively  Coupled 
Plasma-Atomic  Emission  Spectroscopy 

Method  7000A:  Atomic  Absorption 
Methods 

Method  7020:  Aluminum  (AA,  Direct 
Aspiration) 

Method  7040:  Antimony  (AA,  Direct 
Aspiration) 

Method  7041:  Antimony  (AA,  Furnace 
Technique) 

Method  7060:  Arsenic  (AA,  Furnace 
Technique) 

Method  7061A:  Arsenic  (AA,  Gaseous 
Hydride) 

Method  7080:  Barium  (AA,  Direct 
Aspiration) 

Method  7081:  Barium  (AA,  Furnace 
Technique) 

Method  7090:  Beryllium  (AA,  Direct 
Aspiration) 

Method  7091:  Beryllium  (AA,  Fiunace 
Technique) 

Method  7130:  Cadmium  (AA,  Direct 
Aspiration) 

Method  7131:  Cadmium  (AA,  Furnace 
Technique) 

Method  7140:  Calcium  (AA,  Direct 
Aspiration) 

Method  7190:  Chromium  (AA,  Direct 
Aspiration) 

Method  7191:  Chromium  (AA,  Furnace 
Technique) 

Method  7195:  Chromium,  Hexavalent 
(Coprecipitation) 

Meth^  7196A:  Osmium,  Hexavalent 
(Colorimetric) 

Method  7197:  Chromium,  Hexavalent 
(Chelation/Extraction) 

Method  7198:  Chromium,  Hexavalent 
(Differential  Pulse  Polarography) 

Method  7200:  Cobalt  (AA,  Direct 
Aspiration) 

Method  7201:  Cobalt  (AA,  Furnace 
Technique) 

Method  7210:  Copper  (AA,  Direct 
Aspiration) 

Method  7211:  Copper  (AA,  Furnace 
Technique) 

Method  7380:  Iron  (AA,  Direct  Aspiration) 

Method  7381:  Iron  (AA,  Furnace 
Technique) 

Method  7420:  Lead  (AA,  Direct  Aspiration) 

Method  7421:  Lead  (AA,  Furnace 
Technique) 

Method  7430:  Lithium  (AA,  Direct 
Aspiration) 

Method  7450:  Magnesium  (AA,  Direct 
Aspiration) 

Method  7460:  Manganese  (AA.  Direct 
Aspiration) 

Method  7461:  Manganese  (AA,  Furnace 
Technique) 

Method  7470:  Mercury  in  Liquid  Waste 
(Manual  Cold- Vapor  Technique) 

Method  7471:  Mercury  in  Solid  or 
Semisolid  Waste  (Manual  Cold-Vapor 
Technique) 

Method  7480:  Molybdenum  (AA,  Direct 
Aspiration) 

Method  7481:  Molybdenum  (AA,  Furnace 
Technique) 

Method  7520:  Nickel  (AA,  Direct 
Aspiration) 

Method  7550:  Osmium  (AA,  Direct 
Aspiration) 

Method  7610:  Potassium  (AA,  Direct 
Aspiration) 


Method  7740:  Seleniiun  (AA,  Furnace 
Technique) 

Method  7741:  Selenium  (AA,  Gaseous 
Hydride) 

Method  7760A:  Silver  (AA,  Direct 
Aspiration) 

Method  7761:  Silver  (AA,  Furnace 
Technique) 

Method  7770:  Sodium  (AA,  Direct 
Aspiration) 

Method  7780:  Strontium  (AA,  Direct 
Aspiration) 

Method  7840:  Thallium  (AA,  Direct 
Aspiration) 

Method  7841:  Thallimn  (AA,  Furnace 
Technique) 

Method  7870:  Tin  (AA,  Direct  Aspiration) 
Method  7910:  Vanadium  (AA.  Direct 
Aspiration) 

Method  7911:  Vanadium  (AA,  Furnace 
Technique) 

Method  7950:  Zinc  (AA,  Direct  Aspiration) 
Method  7951:  Zinc  (AA,  Furnace 
Technique) 

Chapter  Four— Organic  Analytes 

4.1  General  Considerations 

4.2  Sample  Preparation  Methods 

4.2.1  Extractions  and  Preparations 
Method  3500A:  Organic  Extraction  and 

Sample  Preparation 

Method  3510A:  Separatory  Funnel  Liquid- 
Liquid  Extraction 

Method  3520A:  Continuous  Liquid-Liqmd 
Extraction 

Method  3540A:  Soxhlet  Extraction 
Method  3550:  Sonication  Extraction 
Method  3580A:  Waste  Dilution 
Method  5030A:  Puige-and-Trap 
Method  5040:  Protocol  for  Analysis  of 
Sorbent  Cartridges  from  Volatile  Organic 
Sampling  Train  ^ 

4.2.2  Cleanup 
Method  3600A:  Cleanup 

Method  3610A:  Alumina  Column  Cleanup 
Method  3611  A:  Alumina  Column  Cleanup 
and  Separation  of  Petroleum  Wastes 
Method  3620A:  Florisil  Coliunn  Cleanup 
Method  3630A:  Silica  Gel  Cleanup 
Method  3640:  Gel-Permeation  Qeanup 
Method  3650A:  Acid-Base  Partition 
Cleanup 

Method  3660A:  Sulfur  Cleanup 

4.3  Determination  of  Organic  Analytes 

4.3.1  Gas  Chromatographic  Method 
Method  8000A:  Gas  Clunmatography 
Method  8010A:  Halogenated  Volatile 
Organics  by  Gas  Chromatography 
Method  8011: 1,2-Dibromoethane  and  1,2- 
Dibromo-3-chloropropane  by 
Microextraction  and  Gas 
Chromatography 

Method  8015A:  Nonhalogenated  Volatile 
Organics  by  Gas  Chromatography 
Method  8020:  Aromatic  Volatile  Organics 
Method  8021:  Halogenated  Volatiles  by  Gas 
Chromatography  Using  Photoionization 
and  Electrolj^c  Conductivity  Detectors 
in  Series:  Capillary  Column  Technique 
Method  8030A:  Acrolein  and  Acrylonitrile 
by  Gas  Chromatography 
Method  8040A:  Phenols  by  Gas 
Chromatography 

Method  8060:  Phthalate  Esters  by  Gas 
Chromatography 

Method  8070:  Nitrosamines  by  Gas 
Chromatography 


Method  8080:  Organochlorine  Pesticides 
and  PCBs 

Method  8090:  Nitroaromatics  and  Cyclic 
Ketones 

Method  8100:  Polynuclear  Aromatic 
Hydrocarbons 

Method  8110:  Haloethers  by  Gas 
Chromatography 

Method  8120:  Chlorinated  Hydrocarbons 
Method  8140;  Organophosphorus 
Pesticides 

Method  8141:  Organophosphorus 
Compounds  by  Gas  Chromatography; 
Capillary  Coliunn  Technique 
Method  8150A;  Chlorinated  Herbicides  by 
Gas  Chromatography 

4.3.2  Gas  Chromato^phic/Mass 
Spectroscopic  Methods 

Me^od  8240A:  Volatile  Organics  by  Gas 
Chromatography/Mass  Spectrometry 
(GC/MS) 

Method  8250:  Gas  Chromatography/Mass 
Spectrometry  for  Semivolatile  Oiganics: 
Packed  Column  Technique 
Method  8260:  Volatile  Organic  Compounds 
by  Gas  Chromatography /Mass 
Spectrometry  (GC/MS):  Capillary 
Colunm  Technique 
Method  8270A:  Semivolatile  Organic 
Compounds  by  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS):  ^pillary 
Colurrm  Technique 
Method  8280:  The  Analysis  of 
Polychlorinated  Dibenzo-p-Dioxins  and 
Polychlorinated  Dibenzofurans 
Appendix  A:  Signal-to-Noise 
Determination  Methods 
Appendix  B;  Recommended  Safety  and 
Handling  Procedures  for  PCDDs/PCDFs 

4.3.3  High  Performance  Liquid 
Chromatographic  Methods 

Method  8310:  Polynuclear  Aromatic 
Hydrocarbons 

4.4  Miscellaneous  Screening  Methods 
Method  3810:  Headspace 
Method  3820;  Hexadecane  Extraction  and 
Screening  of  Purgeable  Organics 

Chapter  Five — Miscellaneous  Test  Methods 
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Method  9020A:  Total  Organic  Halides 
(TOX) 
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Method  9067:  Phenolics 
(Spectrophotometric,  MBTH  with 
Distillation) 
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Method  9070:  Total  Recoverable  Oil  and 
Grease  (Gravimetric,  Separatory  Funnel 
Extraction) 

Method  9071:  Oil  and  Grease  Extraction 
Method  for  Sludge  Samples 
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Method  9320:  RHdium-228 
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Procedure 

Method  1330A:  Extraction  Procedure  for 
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Test  Method  to  Determine  Hydrogen 
Cyanide  Released  from  Wastes 
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Sampling  Train 
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CDrganic  Material  Analysis 
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In  compiling  the  Third  Edition  of 
SW-846,  the  Agency  revised  many 
methods  in  the  Second  Edition, 
reprinted  some  methods  from  the 
Second  Edition  unaltered  (except  for 
format),  and  added  many  new  methods. 
The  Agency  requested  comments 
specifically  on  the  new  and  revised 
methods  in  its  January  23, 1989 
proposal. 

The  comments  received  by  the 
Agency  on  the  addition  of  new  methods 
and  revision  of  existing  methods  were 
technical  in  nature.  Specific  details  on 
these  comments  and  the  Agency’s 
response  to  significant  comments  may 
be  found  in  the  backgroimd  document 
to  this  rulemaking,  llie  Agency  has 
incorporated  the  majority  of  the 
suggested  changes  into  the  final  Update 
I  package,  as  described  in  detail  in  the 
background  document.  Some  of  the 
comments  raised  issues  that  resulted  in 
additional  proposed  technical 
clarifications  set  forth  in  the  February  8, 
1990,  Notice  of  Data  Availability  and 
Reopening  of  Comment  Period.  A 
discussion  of  the  comments  received  on 
the  February  8  notice  is  provided  in 
section  IV  of  this  preamble. 

C.  Methods  Format 

In  response  to  earlier  comments,  the 
Agency  proposed  to  adopt  a 
standai^zed  ten-part  format  for  all  of  its 
methods.  ’This  format  was  developed  by 
technical  experts  fiom  within  EPA  to 
clarify  the  methods  and  ensure  uniform 
application  and  consideration  of 
technical  details  in  its  methods. 


The  Agency  did  not  receive  any 
substantial  comments  on  this  issue  and 
has  therefore  revised  the  SW-846 
methods  according  to  the  proposed 
format. 

D.  Mandatory  Use  of  Revised  Chapter 
One 

The  Agency  proposed  to  replace  the 
existing  Chapter  Cfoe  of  the  lliird 
Edition  vrith  a  revised  version,  and  to 
make  selected  Quality  Assurance  and 
Quality  Control  procedures  in  the 
revised  Chapter  One  mandatory  for  all 
RCRA  testing.  This  proposal  was  made 
to  ensure  that  any  data  used  to  make 
decisions  regarding  RCRA  compliance 
would  be  of  known  and  documented 
quality. 

The  Agency’s  proposal  to  replace 
Chapter  One  of  SW-846  with  a  revised 
Chapter  One  and  to  require  use  of 
selected  sections  of  Chapter  One  for  all 
testing  pursuant  to  Subtitle  C  of  RCRA 
was  commented  on  extensively.  In 
evaluating  these  comments,  the  Agency 
further  revised  the  proposed  Chapter 
One  and  solicited  comments  on  the 
revisions  on  February  8, 1990  (55  FR 
4440-4445).  At  that  time,  the  Agency 
declared  its  intention  to  make  all  of 
Chapter  One  mandatory  for  RCRA 
testing  and  requested  comment  on  this 
change.  Comments  received  in  response 
to  the  February  8, 1990  notice  are 
discussed  below  in  section  IV.  As  stated 
in  section  IV,  the  Agency  has  decided 
not  to  finalize  the  mandatory  use  of 
Chapter  One  at  this  time. 

IV.  Response  to  Comments  From  the 
February  8, 1990  Notice 

A.  Overview  of  Notice 

On  February  8, 1990,  a  Notice  of  Data 
Availability  and  Reopening  of  Comment 
Period  was  published  in  the  Federal 
Register  (55  FR  4440-4445).  Issued  with 
this  notice  was  a  revised  Chapter  One  of 
SW-846  entitled  “Report  on  Minimum 
Criteria  to  Assure  Data  Quality’’ 
(document  number  EPA/530-5W-90- 
021).  The  revisions  were,  to  a  largo 
extent,  based  on  comments  received  on 
the  January  23, 1989  proposal.  The 
Agency  requested  comments  on  eleven 
topics  generally  related  to  quality 
control  definitions  and  parameters, 
which  included  the  deletion  of 
appendices  m  and  X  to  40  CFR  part  261. 

The  notice  stated  that  the  Agency  was 
considering  making  the  revised  Chapter 
One  mandatory  for  all  RCRA  testing, 
with  the  exclusion  of  certain  reasonable 
and  legitimate  exceptions  noted  within 
the  notice.  Items  B  through  K  of  this 
section  summarize  the  major  comments 
that  were  received  and  the  action  taken 
by  the  Agency  as  a  result  of  those 


46044  Federal  Register  /  Vol.  58.  No.  167  /  Tuesday,  August  31,  1993  /  Rules  and  Regulations 


comments.  A  complete  description  of  all 
significant  comments  and  the  Agency’s 
responses  may  be  foimd  in  the 
backgroimd  document  to  this 
rulemaking. 

B.  Revised  Chapter  One 

The  Agency  received  many  comments 
regarding  the  proposed  revisions  to 
Chapter  One  and  the  proposal  to  make 
all  of  Chapter  One  mandatory  for  RCRA 
testing.  Comments  were  received 
regarding  two  major  issues,  which 
included:  (1)  The  mandatory  use  of 
Chapter  One  for  all  RCRA  analyses,  and 
(2)  the  apparent  discrepancy  between 
Agency  and  regulated  community 
reouirements. 

several  commenters,  primarily 
analytical  laboratories,  objected  to  the 
mandatory  use  of  Chapter  One  because 
they  felt  it  could  not  be  implemented  in 
practical  terms.  They  pointed  out  that, 
under  Chapter  One,  each  project  would* 
require  individual  Quality  Assurance 
Project  Plans  (QAPjPs)  and  that  a 
laboratory  taking  samples  from  many 
clients  could  not,  in  any  practical  way, 
attempt  to  meet  the  different  QAPjPs  for 
each  client.  Furthermore,  one 
commenter  argueu  that  the  laboratory 
performing  the  analyses  should  not  be 
required  to  write  different  QAPjPs  for 
each  project. 

The  Agency  has  noted  some 
confusion  regarding  whether  it  intended 
that  the  responsibility  for  producing  the 
QAPjP  lies  with  the  laboratory  or  the 
member  of  the  regulated  community 
that  provides  the  samples.  The  Agency 
believes  that  the  member  of  the 
regulated  community  should  be 
responsible  for  ensuring  that  a  QAPjP  is 
prepared  because  the  burden  of 
complying  with  the  analytical 
requirements  in  the  Agency’s  hazardous 
waste  regulations  is  placed  upon 
generators,  transporters,  and  owners  and 
operators  of  hazardous  waste 
management  facilities,  not  laboratories 
or  consultants  they  may  employ.  In 
addition,  the  member  of  the  regulated 
community  is  the  only  one  in  a  position 
to  know  such  things  as  how  the  data 
will  be  used,  what  decisions  the  data 
will  support,  and  the  required  precision 
and  accuracy  of  the  measurements.  The 
laboratory  performing  the  measurements 
may  not  be  in  a  position  to  know  these 
details.  Therefore,  the  Agency  believes 
that  the  member  of  the  regulated 
community  should  be  responsible  for 
the  preparation  of  the  QAPjP  (j.e., 
selection  of  the  required  methods, 
accviracy,  precision,  and  sensitivity  of 
the  analysis).  This  is  no  different  from 
the  current  situation  that  prevails  in  the 
laboratory  services  sector.  The 
laboratory  is  responsible  for  meeting  the 


reouirements  established  by  the  client. 
This  might  require  lower  detection 
limits  or  better  precision  for  some 
projects  than  for  others.  The  Agency 
recognizes  that,  in  a  laboratory 
production  environment,  difierent 
samples  with  dififerent  analytical 
requests  can  present  a  management 
problem.  The  Agency  believes,  however, 
that  laboratories  already  face  such 
problems  when  meeting  client  needs, 
and  are  able  to  develop  appropriate 
solutions. 

Other  commenters  objected  to  the 
mandatory  use  of  the  Chapter  One  QA/ 
QC  procedures  for  all  RC^  testing, 
since  the  Agency  does  not  require  the 
use  of  the  methods  contained  in  SW- 
846  for  all  RCRA  testing.  They  argued 
that  Chapter  One  of  SW-846  should  not 
apply  when  the  methods  in  SW-846  are 
not  l^ing  used. 

In  addressing  this  comment,  the 
Agency  notes  Ae  difference  between  the 
mandatory  use  of  an  analytical  method 
and  the  proposed  imposition  of 
mandatory  QC.  These  two  items  are 
distinct  and  different.  The  proposed  QC 
requirements  were  designed  to  ensure 
that,  no  matter  what  method  was  used, 
the  resulting  data  would  be  of  known 
and  documented  quality.  'The  Agency 
believes  that  the  regulated  community 
should  be  given  as  much  flexibility  as 
possible  in  selecting  the  most  cost 
effective  method  for  data  gathering. 
However,  no  matter  what  method  is 
used,  the  Agency  believes  that  data 
must  be  of  a  quality  sufficient  to  meet 
the  requirements  of  the  application.  The 
proposed  QC  requirements  were 
designed  to  achieve  that  end. 

Based  upon  the  above  comments,  as 
well  as  others  received  concerning 
whether  Chapter  One  should  be 
mandatory  for  all  testing,  the  Agency 
has  determined  that  requiring  minimum 
quality  control  procedures  for  all  RCRA 
testing  requires  further  study.  Thus,  the 
Agency  has  decided  to  finalize  the 
revised  Chapter  One  only  as  gviidance. 

In  addition.  Chapter  One  provides 
guidance  as  to  how  data  generated  using 
QA/QC  procedures  can  be  assured 
through  one  document,  the  QAPjP. 
However,  the  Agency  believes  that 
existing  documents  (Standard  Operating 
Procedures  (SOPs),  procedure  manuals 
or  other  comparable  plans)  which  fulfill 
the  Agency’s  QA/QC  recommendations 
may  1^  appropriate  and  more  cost- 
effective  to  members  of  the  regulated 
community.  Therefore,  the  Agency  does 
not  believe  it  is  necessary  for  a  separate 
QAPjP  to  be  prepared  for  routine 
sampling  analyses  or  activities  if 
comparable  documents  are  available 
and  referenced. 


C.  Trace  Analysis  vs.  Macroanalysis 
The  comments  on  the  Agency’s 
proposal  to  include  language  in  SW-846 
allowing  the  analyst  latitude  regarding 
sample  size,  dilution,  concentration  and 
choice  of  analytical  methodology  when 
macroanalysis  (i.e.,  analysis  of  high 
concentration  samples)  is  performed 
were  supportive  of  the  Agency’s 
position. 

Therefore,  the  Agency  has  provided 
latitude  for  the  sample  size  and/or 
sample  dilution  when  macroanalysis  is 
performed,  as  discussed  in  the  notice. 
Macroanalysis  refers  to  the  analysis  of 
samples  in  which  the  amovmt  of  the 
constituent  being  tested  for  exceeds  the 
normal  range  covered  by  the  analysis 
method.  The  methods  contained  in  SW- 
846  may  be  used  for  macroanalysis  if 
the  sample  size  and/or  dilution  is 
adjusted  such  that  the  concentration  of 
the  final  sample  is  in  the  range  covered 
by  the  method.  When  a  smaller  sample 
is  used  or  when  a  sample  is  diluted,  the 
detection  limit  for  the  method  will 
increase  by  a  corresponding  factor.  If  an 
instrumental  detection  limit  for  a 
particular  compound  is  10  nanograms 
(ng)  (i.e.,  the  instrument  making  the 
measurement  can  measure  10  ng  of 
material)  and  the  amount  of  sample 
used  for  the  measurement  is  1  milliliter 
(mL),  then  the  corresponding  detection 
limit,  for  that  sample,  is  10  ng/mL  or 
0.01  parts  per  million  (ppm).  If  the 
sample  is  diluted  to  100  mL  and  1  mL 
of  the  diluted  material  is  used  for  the 
measurement,  the  detection  limit  will 
correspond  to  100  times  the  original 
detection  limit  or  1  ppm.  Dilution, 
therefore,  affects  detection  limits. 
Likewise,  if  a  larger  amount  of  sample 
is  used  for  the  analysis,  the  detection 
limit  is  lowered  by  that  factor.  However, 
the  instrumental  detection  limit  remedns 
at  10  ng  regardless  of  the  sample  size 
used.  In  the  case  of  macroanalysis, 
however,  this  increase  in  detection  limit 
is  of  no  consequence  as  long  as  the 
concentration  of  the  sample  is  adjusted 
to  the  concentration  range  covered  by 
the  method.  'Thus,  the  following 
paragraphs  have  been  added  to  Chapter 
Two,  “Choosing  the  Correct  Procedure,’’ 
to  provide  guidance  in  this  area  and 
explain  the  limits  to  which  the  analyst 
must  adhere  when  exercising  this 
latitude: 

The  methods  presented  in  SW-846  were 
designed  throu^  sample  sizing  and 
concentration  procedures  to  address  the 
problem  of  "trace’’  analyses  (<1000  ppm], 
and  have  been  developed  for  an  optimized 
working  range.  These  methods  are  also 
applicable  to  "minor"  (1000  ppm — 10,000 
'  ppm)  and  "major”  (>10,000  ppm]  analyses 
as  well  as  to  "trace"  analyses,  through  use  of 
appropriate  sample  preparation  techniques 
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that  result  in  analyte  concentration  within 
that  optimized  range.  Such  sample 
preparation  techniques  include: 

(1)  Adjustment  of  size  of  sample  prepared 
for  analysis, 

(2)  Adjustment  of  injection  volumes, 

(3)  Dilution  or  concentration  of  sample, 

(4)  Elimination  of  concentration  steps 
prescribed  for  “trace”  analyses, 

(5)  Direct  injection  (of  samples  to  be 
analyzed  for  volatile  constituents). 

The  performance  data  presented  in  each  of 
these  methods  were  generated  from  “trace” 
analyses,  and  may  not  be  applicable  to 
“minor”  and  “major”  analyses.  Generally, 
extraction  efficiency  improves  as 
concentration  increases.  Caution:  Care 
should  be  taken  when  analyzing  samples  for 
trace  analyses  subsequent  to  analysis  of 
concentrated  samples  due  to  the  possibility 
of  cross-contamination. 

D.  Equipment,  Standards  and  Reagent 
Preparation 

The  comments  on  the  Agency’s 
proposal  to  include  language  in  SW-846 
explicitly  permitting  the  analyst  latitude 
regarding  the  choice  of  glassware, 
equipment,  and  preparation  of 
standards  and  reagents  for  use  in  SW-~ 
846  test  methods  were  supportive  of  the 
Agency’s  position.  Therefore,  the 
Agency  has  added  the  following 
statement  to  the  Disclaimer,  at  the 
beginning  of  SW-846,  and  to  Chapter 
Two  allowing  this  latitude: 

Since  many  types  and  sizes  of  glassware 
and  supplies  are  commercially  available,  and 
since  it  is  possible  to  prepare  reagents  and 
standards  in  many  different  ways,  those 
specified  in  these  methods  may  be  replaced 
by  any  similar  types  as  long  as  this 
substitution  does  not  affect  the  overall 
quality  of  the  analyses. 

E.  Holding  Times 

The  Agency  proposed  making  changes 
to  SW-846  that  will  also  permit  the 
analyst  latitude  in  the  implementation 
of  holding  times  and  to  consider  the 
results  of  samples  not  analyzed  within 
the  specified  holding  times  to  be 
minimum  values. 

Although  most  comments  indicated 
agreement  with  the  proposal  to  allow 
flexibility  for  the  holding  times  given  in 
SW-846,  several  commenters  believed 
that  applying  the  proposed  change  to 
the  varied  matrices  and  levels  of 
contaminants  encountered  in 
environmental  samples  is  inappropriate. 
Two  primary  concerns  raised  oy  these 
commenters  regarded:  (1)  Accurately 
answering  the  question  of  whether  ^e 
threshold  was  exceeded  if  the 
"minimum  value”  is  applied  in 
situations  where  the  measured 
concentration  was  just  below  the 
regulatory  threshold,  and  (2)  abuse  of 
the  program  if  the  implementation  of 
holding  times  was  left  to  the  discretion 
of  the  analyst. 


The  Agency  agrees  with  the  first 
comment  that  one  cannot  conclude  a 
waste  concentration  is  below  a  specified 
level  when  the  holding  time  for  a 
sample  of  that  waste  is  exceeded,  and 
the  data  show  the  sample  concentration 
is  below  the  regulatory  threshold.  The 
data  can  be  viewed  as  providing  a 
minimum  concentration  only.  If  these 
data  show,  however,  that  the  minimum 
concentration  is  above  the  regulatory 
threshold,  then  one  can  conclude  that 
the  waste  is  hazardous.  Data  generated 
after  holding  times  are  exceeded  may 
only  be  used  to  prove  a  waste  is 
hazardous,  not  that  the  waste  is  non- 
hazardous. 

The  Agency  disagrees  with  the  second 
comment  that,  by  adopting  this 
approach,  the  analyst  is  given  too  much 
discretion  regarding  implementing 
holding  times,  since  the  data  can  only 
be  used  as  discussed  above. 

Based  on  these  comments,  the  Agency 
has  included  in  Chapter  Two  of  SW-846 
a  provision  for  the  use  of  data  from 
samples  after  their  holding  time  has 
been  exceeded  for  the  purpose  of 
showing  a  waste  has  exceeded  a 
regulatory  limit.  The  Agency 
emphasizes  that  analyses  performed 
after  holding  times  expire  will  represent 
minimum  values  and  will  not  be 
appropriate  for  demonstrating  that  a 
waste  is  below  a  regulatory  limit. 

Holding  times  must  be  met  whenever 
one  is  demonstrating  that  the 
concentration  is  less  than  a  regulatory 
limit.  Specifically,  the  following 
paragraph  has  been  added  to  Chapter 
Two: 

Samples  must  be  extracted/analyzed 
within  the  specified  holding  times  for  the 
results  to  be  considered  reflective  of  total 
concentrations.  Analytical  data  generated 
outside  of  the  specified  holding  times  must 
be  considered  to  be  minimum  values  only. 
Such  data  may  be  used  to  demonstrate  that 
a  waste  is  hazardous  where  it  shows  the 
concentration  of  a  constituent  to  be  above  the 
regulatory  threshold  but  cannot  be  used  to 
demonstrate  that  a  waste  is  not  hazardous. 

F.  Representative  Sampling 

The  Agency  received  several 
comments  regarding  representative 
sampling.  Specifically,  commenters 
expressed  concern  that  the  Agency  was 
redefining  representative  sampling,  that 
the  Agency  approach  does  not  take 
special  sampling  problems  (i.e.,  mixed 
radioactive  and  hazardous  waste)  into 
accotmt,  and  that  more  guidance  is 
needed  concerning  sampling  of  high- 
volume  wastes. 

The  comments  raised  by  the  public 
are  still  under  consideration  by  the 
Agency.  In  order  to  address  these 
comments  the  Agency  will  need  to  issue 


additional  guidance.  The  Agency 
intends  to  issue  extensive  guidance 
covering  all  aspects  of  sampling, 
including  representative  sampling.  This 
guidance  will  replace  Chapter  Nine  of 
SW-846  and  will  be  proposed  and 
available  for  public  comment  in  the 
future. 

This  effort  includes  consideration  of 
sampling  strategies  that  can  minimize 
costs  without  sacrificing  acceptable  data 
quality  for  making  RCRA  decisions.  The 
on-going  work  includes  identifying 
approaches  and  valid  statistical  tools  for 
data  evaluation  and  interpretation.  Until 
this  guidance  is  available,  appropriate 
sampling  strategies  should  be  decided 
on  a  case-by-case  basis  utilizing  as 
guidance  Chapter  Nine  of  SW-846  and 
the  comment  responses  foimd  in  the 
backgrovmd  document  for  this 
rulemaking. 

G.  Analysis  ofNonaqueous  Liquids  for 
Elemental  Species 

Two  commenters  urged  EPA  not  to 
adopt  Method  C — Bomb,  Acid 
Digestion,  as  foimd  in  American  Society 
for  Testing  and  Materials  (ASTM) 
Method  E926-88,  “Methods  of 
Preparing  Refuse-Derived  Fuel  (RDF) 
Samples  for  Analyses  of  Metals,”  until 
data  are  available  on  its  applicability.  A 
request  has  been  made  that,  before  being 
proposed  or  recommended,  the  method 
should  be  tested  for  all  of  the  matrix 
types.  One  commenter,  on  the  other 
hand,  indicated  that  he  or  she  had 
evaluated  this  method  for  its  ability  to 
digest  oils  for  metals  emd  found  that 
“[tjhis  work  demonstrated  that  the 
method  was  appropriate  for  metals  of 
environmental  concern,  even  though  it 
is  not  a  complete  digestion.” 

In  recommending  this  method  the 
Agency  relies,  to  some  extent,  on  the 
acceptance  procedures  used  by  ASTM. 
Before  ASTM  recommends  a  method  for 
a  particular  use,  it  is  evaluated  by  a 
committee  composed  of  experts  in  that 
testing  euea.  If  the  committee  accepts  the 
method,  it  is  adopted  and  published  by 
ASTM.  This  review  process  is 
scientifically  rigorous  and  ensures  the 
method  is  suitable  for  its  intended  use. 
While  ASTM  method  recommendations 
are  not  binding  on  the  Agency,  the 
Agency  may  recognize  an  ASTM 
method  as  satisfactory. 

Since  this  method  is  generally 
accepted  for  hydrocarbon  materials,  the 
Agency  believes  that  recommending  it 
without  a  reevaluation  or  soliciting 
information  on  its  applicability  is 
proper,  given  Agency  concurrence 
regarding  the  respective  ASTM 
recommendation  and  review 
procedures.  In  response  to  public 
comment,  however,  the  Agency 
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evaluated  this  method,  and  others,  for 
detennining  metals  in  a  hmited  number 
of  waste  oils.  The  results  of  this  study 
indicate  that  the  method  is  adetraete  for 
this  purpose.  A  copy  of  this  study  is 
contain^  in  a  back^und  document 
accompanying  this  rule.  This  study 
supports  the  conclusion  of  the  thiri 
commenter  regarding  the  applicability 
of  the  method  for  metals  in  oil  analysis. 

Furthermore,  since  waste  ml  is 
generally  considered  one  of  the  most 
difficult  matrices,  the  Agency  believes 
this  method  will  he  applicable  to  a  very 
wide  range  of  matrices.  No  substantive 
data  was  submitted  showing  that  the 
method  does  not  work  for  its  intended 
application.  As  a  result,  the  Agency  has 
chosen  to  promulgate  the  method.  As 
more  information  becomes  available,  the 
Agency  will  update  the  method  to 
include  performance  data  for  additional, 
or  more  specific,  matrices. 

The  Agency  maintains  that  methods 
used  for  RCRA-related  testing  should  be 
applicable  to  the  specific  matrix  and 
analytes  of  concern.  The  Agency 
disagrees  with  the  commenters, 
however,  that  testing  of  the  method  for 
additional  nonaqueous  matrices  is 
necessary  before  the  method  is 
recommended.  It  is  not  possible  to 
validate  any  method  for  all  matrices  of 
potential  interest.  The  method  has  been 
found  to  produce  acceptable  results  for 
metals  in  olL  Users  of  this  method  may 
wish  to  validate  its  use  for  other 
matrices  using  the  QC  guidance  set  forth 
in  Chapter  Om  of  SW-846.  (See  SW- 
846,  Copter  One,  section  4.4.3 
“Laboratory  Control  Procedures.’') 

Therefore,  the  Agency  is 
incorporating  by  reference  "ASTM 
Standard  Test  Methods  for  Preparing 
Refuse-Derived  Fuel  (RDF)  Samples  Imr 
Analyses  of  Metals,’’  ASTM  Standcurd 
£926-88,  Test  Method  C — Bomb,  Add 
Digestion  Method  in  $  260.11(a)  of  the 
RCRA  regulations. 

H.  Method  of  Standard  Additions  and 
Matrix  Spikes 

The  Agency  received  comments 
supportive  of  the  Agency’s  position  that 
the  method  of  standard  additims  (MSA) 
be  applied  when  matrix  interfermces 
are  suspected.  The  Agency  has  and 
continues  to  require  MSA  for  certain 
determinations  of  elemental  spedes  in 
HP  Toxidty  and  TCLP  leachates,  for 
certain  data  provided  in  support  of 
delisting  petitions,  for  analysis  of  new 
matrices,  and  for  analysis  when  matrix 
interferences  are  present.  Directions  for 
applying  MSA  are  found  in  Method 
7000,  and  have  been  retained  in  the 
Third  Edition  of  SW-846  and  Update  L 

The  Agency  believes  that  matrix 
spikes  can  be  useful  in  detecting  bias 


end  therefore  has  retained  guidance 
related  to  matrix  spikes  in  Chapter  One 
and  in  some  methods  contained  in  SW- 
846. 

/.  Spike  Becovery  Correction 

In  the  FAruary  8, 1990  notice,  the 
Agency  set  out  its  intoit  to  require  that 
report^  values  be  ad)usted  for 
analjrdcal  bias  using  matrix  spike 
recovery  as  one  of  the  minimum  Quality 
Control  procedures  required  for  ail 
RCRA  testing.  The  purpose  of  this 
requirement  was  to  provide  more 
accurate  data  in  those  situations  where 
there  was  a  significant  anal3dical  bias  in 
the  data  due  to  low  recoveries  of  the 
analytes  of  interest.  Many  of  the 
commenters  to  the  February  8, 1990 
notice  indicated  that  the  requirement  for 
spike  recovery  correctitm  should  not  be 
mandatory.  In  particular,  a  number  of 
commenters  raised  questions  relative  to 
the  practical  aspects  of  implementation 
of  the  requirement  (e.g.,  how  to  add  the 
spike,  how  many  compounds  must  be 
spiked,  how  many  samples  must  be 
spiked)  as  well  as  the  burdensome 
natiire  of  implementation  for  wastes 
with  matrix  interference  problems. 
Wastes  with  matrix  internrencas  often 
require  dilution  in  an  attempt  to  reduce 
or  eliminate  the  interferences.  As  a 
result,  detection  limits  could  be 
elevated  and  one  might  not  be  able  to 
determine  if  a  compound  of  interest  is 
present  below  the  regulatory  threshold. 
In  addition,  interfereixjes  may  not 
equally  affect  the  sample  and  dre  spike. 
Commenters  also  expressed  oonoem 
about  bias  correction  when  applied  to  a 
constituent  that  is  poorly  recovered 
firom  a  sample  matrix.  In  the  case  of  zero 
percent  recovery,  one  may  not  be  sure 
that  the  laboratory  could  have  detected 
the  presence  of  the  analyte  if  it  were 
present. 

The  Agency  already  has  recognized 
that  spike  recovery  correction  is  a 
complex  issue  and  that  there  is  a  need 
for  further  evaluation  and  more  detailed 
guidance  on  the  specific 
implementation  procedures.  Therefore, 
in  response  to  public  comment  received 
on  the  February  8, 1990,  Federal 
Register  notice,  in  a  Federal  Register  - 
notice  publish^  on  November  24, 1992 
(57  FR  55114),  the  ^OKry  has  already 
annouix:ed  its  decision  not  to  proceed 
with  the  proposed  ^ike  recovery 
correction  requirement  in  its  Subtitle  C 
analytical  procedures,  and  has 
withdrawn  the  Tequiremmit  for  bias 
correction  of  analytical  spiked  samples 
firom  the  TCLP.  T^  November  24. 1992 
rule  withdrew  the  qiike  recovmy 
correctkm  requirement  from  the  TCLP 
and,  except  for  technical  and  format 
changes  made  in  a  June  29, 1990,  final 


rule  revising  the  TCLP  (55  FR  26986), 
returned  the  QA  provisions  of  the  TQJ* 
to  those  promulgated  on  Mardi  29, 1990 
(55  FR  11796).  As  a  result,  matrix  spike 
recoveries  must  be  calculated  (as  set 
forth  in  revised  section  8.2  of  TCLP) 
and  the  method  of  standard  additions 
must  be  employed  as  the  quantitaticm 
method  for  metallic  contaminants  when 
appropriate  as  specified  in  the  method 
(as  set  forth  in  revised  secticm  8.4  of  the 
TCLP).  In  addition,  the  Agency  made  a 
technical  correcticm  to  the  r^^latory 
language  in  section  8.4  to  specify  the 
use  of  initial  calibration  qpjantitation 
methods  for  metallic  contaminants.  The 
Agency  felt  this  tedmical  correction 
was  appropriate  because,  at  present,  the 
method  of  standard  additions  is 
inapplicable  to  organic  contaminants. 
Wastes  identified  as  hazardous  through 
TCLP  testing  utilizing  matrix  spike 
recovery  correction  must  be  managed  as 
hetzardous  wastes,  unless  and  until  such 
wastes  are  reevaluated  using 
recalculations  of  existing  data  or  the 
TCLP  test  procedure  as  described  in 
November  24, 1992  rule  or  odierwise 
reevaluated  and  found  to  be  non- 
hazardous. 

/.  Reagent  Grade  Water 

Several  commenters  asked  that  the 
Agency’s  definition  of  Reagent  Grade 
Water  be  clarified.  Spedfirelly,  they 
requested  that  the  Agency  adopt 
objective  limits  for  defining  “reagent 
grade  water.’’  In  response  to  these 
comments  the  Agency  has  added 
definitions  of  reagent  water  and  organic- 
firee  reagent  water  to  Chapter  One. 
Specific  details  on  these  definitions  may 
be  found  in  the  revised  Chapter  One 
which  provided  that  for  a  method  blmik 
to  be  acceptable,  the  concentration  in 
the  blank  of  any  analyte  of  concern 
should  be  no  higher  ^an  the  highest  of 
the  followirrg: 

(1)  The  method  detection  limit, 

(2)  Five  percent  of  the  regulatory  hmit 
for  that  analyte,  or 

(3)  Five  percent  of  the  measured 
concentration  in  the  sample. 

Reagent  water  and  organic-free 
reagent  vrater  will  generally  provide 
acceptable  method  blanks. 

K.  Appendices  m  and  Xto40  CFR  Part 
261 

The  Agency  received  few  comments 
on  the  propo^  to  delete  Appendices  III 
and  X  of  40  CFR  part  261.  All  were  in 
fevor  of  deleting  Appendix  X,  but 
several  found  Appendix  ni  useful  as  a 
reference. 

The  Agmcy  has  diosen  to  proceed 
with  removal  of  Appendix  X  of  Part  261 
as  proposed  in  the  Notice.  The  Agency 
has  also  decided  to  proceed  with 
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revising  Appendix  in  of  part  261 
whereby  Tables  1  tbrou^  3  are 
removed  and  a  note  is  added  referencing 
the  reader  to  SW-846.  The  information 
contained  in  the  tables  of  Appendix  m, 
“Chemical  Analysis  Test  Memods”,  is 
provided  in  SW-846  Third  Edition, 
Chapter  Two,  “Choosing  the  Correct 
Procedure.”  This  chapter  can  be  used  in 
place  of  the  tables  of  Appendix  m. 
Removal  of  the  appendix  tables  does  not 
change  the  methods  that  are  to  be  used 
in  a  given  situation. 

Since  Appendix  m  of  part  261  is 
being  revised  to  refer  to  SW-846  and 
since  §§  260.22(d](l)(i)  and 
270.19(c)(l)(iii)  reference  that  appendix, 
those  sections  are  also  being  revised  to 
instead  reference  SW-846. 

V.  Technical  Changes 

The  Agency  is  taking  this  opportxmity 
to  make  several  technical  changes 
resulting  from  adoption  of  the  Third 
Edition  of  SW-846  and  correcting  minor 
technical  errors.  These  changes  include: 

•  Revising  appendix  n  of  part  261  by 
deleting  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP),  and  adding 
a  note  referencing  the  TCLP,  Method 
1311  foimd  in  SW-846;  and  revising 

§  261.24  by  removing  the  reference  to 
the  TCLP  found  in  appendix  n,  and 
adding  in  its  place  a  reference  to  SW- 
846  Method  1311. 

•  Revising  appendices  I  and  IX  of  part 
268  by  deleting  the  reference  to  the 
TCLP  foimd  in  appendix  II,  part  261 
from  appendix  I  of  part  268  and  deleting 
the  EP  Toxicity  Test,  Method  1310  from 
appendix  IX  of  part  268  and  adding 
notes  respectively  referencing  the  TCLP, 
Method  1311  and  the  EP,  Method  1310 
found  in  SW-846;  and  revising 
references  to  appendix  n  of  part  261  and 
appendix  IX  of  part  268  in  §§  268.7(a), 
268.40(a)  and  268.41(a)  to  instead 
reference  SW-486  Methods  1311  and 
1310. 

•  Deleting  the  Liquid  Release  Test, 
Method  9096  from  SW-846  Third 
Edition  and  First  Update. 

•  Removing  the  47  analytical  test 
methods  incorporated  by  reference  in 
§  260.11(a). 

•  Deleting  references  to  equivalent 
methods  in  §§  261.22(a)  (1)  and  (2)  and 
261.24(a). 

•  Deleting  the  reference  to  Method 
5.2  in  §  261.22(a)(1)  and  adding  in  its 
place  the  reference  to  Method  9040. 

•  Adding  clarification  that  references 
to  SW-846  in  §§  264.190(a),  264.314(c), 
265.190(a),  265.314(d),  270.19(c)(l)(iii) 
and  (iv),  270.62(b)(2)(i)(C)  and  (D),  and 
270.66(c)(2)(i)  and  (ii)  are  to  SW-846  as 
incorporated  by  reference  in  §  260.11 

•  Revising  §  270.6  to  cross  reference 
§260.11 


Since  these  are  technical  changes  that 
do  not  afreet  the  implementation  of  the 
regulations,  the  Agency  is  simply 
providing  notice  of  the  changes  without 
opportunity  for  comment.  These 
changes  are  discussed  in  detail  below. 

A.  Revising  Appendix  n  of  Part  261  by 
Deleting  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP).  and  Adding 
Reference  to  the  TCLP,  SW-846  Method 
1311  to  Appendix  n  and  §  261 .24. 

The  TCLP  is  being  removed  from 
appendix  II  of  part  261  and  replaced 
with  a  note  referencing  SW-846  because 
this  method  is  contained  in  the  Third 
Edition  of  SW-846  (f.e..  Method  1311) 
and  there  is  no  need  to  maintain 
multiple  copies  of  this  method  (one  in 
appendix  n  of  part  261  and  one 
incorporated  by  reference)  in  the 
regulations.  This  technical  change  is 
being  undertaken  to  eliminate 
redundancy  and  to  remove  the 
possibility  that  a  discrepancy  might 
exist  between  two  versions  of  the 
method.  This  revision  only  changes 
where  the  method  is  found.  It  does  not 
change  the  content  or  intended  use  of 
the  method.  Since  this  is  clearly  a 
technical  change,  the  Agency  is  making 
this  change  ivi&out  notice  and 
comment. 

Since  the  TCLP  is  being  removed  from 
appendix  n  and  replaced  with  a  note 
referencing  SW-846,  and  §  261.24  refers 
to  appendix  n,  §  261.24  is  being  revised 
to  also  refer  to  Method  1311  in  SW-846. 

B.  Revising  Appendices  I  and  DC  of  Part 
268  by  Deleting  the  Reference  to  the 
TCLP  Found  in  Appendix  II,  Part  261, 
From  Appendix  I  of  Part  268  and 
Deleting  the  EP  Toxicity  Test  From 
Appendix  DC  of  Part  268;  and  Adding 
References  to  the  TCLP,  SW-846  Method 
1311  and  the  EP,  SW-846  Method  1310 
in  the  Respective  Appendices  and  in 

§§  268.7(a).  268.40(a)  and  268.41(a). 

Since  the  TCLP  is  being  removed  from 
appendix  n,  part  261  and  replaced  with 
a  note  referencing  SW-846  Method 
1311,  and  since  appendix  I  of  part  268 
and  §§  268.7(a),  268.40(a)  and  268.41(a) 
refer  to  appendix  n  of  part  261, 
appendix  I,  part  268  and  §§  268.7(a), 
268.40(a)  and  268.41(a)  are  being 
revised  to  also  refer  to  Method  1311  in 
SW-846. 

The  Extraction  Procedure  (EP) 
Toxicity  Test  is  also  being  removed 
from  appendix  DC  of  part  268  and 
replaced  with  a  note  referencing  SW- 
846  because  the  method  is  contained  in 
the  Third  Edition  of  SW-846  (f.e., 
Method  1310),  and  there  is  no  need  to 
maintain  multiple  copies  of  this  method 
(one  in  appendix  IX  of  part  268  and  one 
incorporated  by  Reference)  in  the 


regulations.  This  revision  only  changes 
where  the  method  is  found.  It  does  not 
change  the  content  or  intended  use  of 
the  method. 

Since  the  EP  is  being  removed  from 
appendix  IX  of  part  268  and  replaced 
with  a  note  referencing  SW-846  Method 
1310,  and  since  §§  268.7(a)  and 
268.40(a)  refer  to  this  appendix, 

§§  268.7(a)  and  268.40(a)  are  also  being 
revised  to  refer  to  Method  1310  in  SW- 
846. 

C.  Deleting  the  Liquid  Release  Test, 
Method  9096  From  SW-846  Third 
Edition  and  Update  I 

The  Liquid  Release  Test,  SW-846 
Method  9096,  was  included  in  SW-846 
Third  Edition  and  Update  I 
inadvertently.  It  was  not  EPA’s 
intention  to  include  the  Liquid  Release 
Test  in  that  publication,  since  Method 
9096  has  not  yet  been  proposed.  EPA  is, 
therefore,  deleting  Metibod  9096  from 
SW-846  Third  Edition  and  Update  I.  It 
is  the  Agency’s  intention  to  propose 
Method  9096  as  part  of  Update  II  to 
SW-846. 

D.  Removing  the  47  Analytical  Test 
Methods  Incorporated  by  Reference  in 
§  260.11(a) 

The  Agency  is  today  removing  the  47 
methods  incorporated  by  reference  in 
§  260.11(a).  This  action  is  being  taken 
since  the  47  methods  are  contained  in 
the  Third  Edition  of  SW-846,  which  is 
being  incorporated  by  reference  today  in 
its  entirety.  Therefore,  specific  reference 
to  the  47  methods  is  redundant  and  is 
being  removed. 

E.  Deleting  References  to  Equivalent 
Methods  in  §§  261.22(a)(1)  and  (2)  and 
261.24(a) 

The  Agency  notes  that  anyone  may 
petition  to  add  an  equivalent  testing  or 
analytical  method  to  SW-846  for  use  in 
the  RCRA  program  under  provisions  of 
§§260.20  and  260.21  of  these 
regulations.  Because  these  provisions 
have  always  been  available  to  the 
public,  in  today’s  rule  the  Agency  is 
removing  references  to  equivalent 
methods  in  §§  261.24(a). 

F.  Deleting  the  Reference  to  Method  5.2 
in  §  261.22(a)(1)  and  Adding  in  its  Place 
the  Reference  to  Method  9040 

The  EPA  method  number  for  pH  is 
incorrectly  referenced  in  §  261.22(a)(1) 
as  Method  5.2.  Therefore,  the  Agency  is 
deleting  the  reference  to  Method  5.2  in 
that  section  and  replacing  it  with  the 
correct  reference  to  Method  9040. 
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G.  Adding  Clarification  that  References 
to  SW-646  in  §§  264.190(a).  264.314(c). 
265.190(a).  265.314(d).  270.19(c)(1)  (Hi) 
and  (iv).  270.62(b)(2)(i)  (C)  and  (D).  and 
270.66(c)(2)  (i)  and  (ii)  are  to  SW-846  as 
Incorporated  by  Reference  in  §  260. 1 1 

Finally,  the  Agency  is  today  clarifying 
for  the  reader  references  to  SW-846  and 
its  methods  in  §§  264.ig0(a},  264.314(c), 
265.190(a).  265.314(d),  270.19(c)(1)  (iii) 
and  (iv).  270.62(b)(2)(i]  (C)  and  (D).  and 
270.66(c)(2)  (i)  and  (ii)  by  adding  the 
phrase  “as  incorporated  by  reference  in 
§  260.11”  after  “SW-846”  in  those 
sections. 

H.  Revising  §  270.6  to  cross  reference 
§260.11 

The  Agency  is  modifying  $  270.6  to 
refer  to  §  260.11.  Since  §  260.11  applies 
to  40  CFR  parts  260  through  270, 
revising  §  270.6  References  is  lepetiticms 
and  imnecessary. 

VL  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008,  7003  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorizatirm 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  that  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  efiect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  imder  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 


final  authorization,  the  HSWA  applies 
in  authorized  States  in  the  interim. 

B.  Effect  on  State  Authorizations 

Today’s  rule  promulgates  standards 
that  are  not  eff^ive  in  authorized 
States  since  the  requiremonts  are  being 
imposed  piursuant  to  pre-HSWA 
au^ority.  Therefore,  the  rule  is  not 
immediately  effective  in  authorized 
States.  The  requirements  will  be 
applicable  only  in  those  States  that  do 
not  have  interim  or  final  authorization. 

In  authorized  States,  the  requirements 
will  not  be  applicable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  law. 

As  required  by  40  CFR  271.21(eK2), 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  subsequently  must 
submit  the  mc^ifications  to  EPA  for 
approval!  The  decuiline  by  which  the 
State  must  modify  its  program  to  adopt 
today’s  rule  is  determined  based  on  the 
date  of  final  rule  promulgation  in 
accordance  with  40  CFR  271.21(e). 

These  deadlines  can  be  extended  in 
certain  cases  (40  CFR  271.21(e)(3)). 

Once  EPA  approves  the  modification, 
the  State  requirements  become  Subtitle 
C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today’s 
rule.  These  State  requirements  have  not 
been  assessed  against  the  Federal 
regulations  being  promulgated  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  fulfillment  of  the 
Federal  regulations  promulgated  today 
until  the  State  program  mo^fication  is 
submitted  to  EPA  and  approved.  Of 
course.  States  with  existing  standards 
may  continue  to  administer  and  enforce 
their  standards  as  a  matter  of  State  law. 

States  that  submit  their  official 
applications  for  final  authorization 
within  12  months  after  the  effective  date 
of  today’s  rule  are  not  reqmred  to 
include  in  their  applicaticms 
requirements  equivalent  to  the 
requirements  in  today’s  rule.  However, 
the  State  must  modify  its  program  by 
the  deadlines  set  forth  in  40  CFR 
271.21(e).  States  that  submit  official 
applications  for  find  authorization  12 
months  or  more  after  the  effective  dates 
of  today’s  rule  must  include 
requirements  at  least  as  stringent  as  the 
requirements  in  the  final  rule  in  their 
applications.  40  CFR  271.3  sets  forth  the 
requirements  a  State  must  meet  when 
submitting  its  final  auth(»ization 
application. 


Vn.  Effective  Date 

Section  3010  of  RCRA  provides  that 
regulations  promulgated  pursuant  to 
Subtitle  C  of  RCRA  shall  take  effect  six 
months  after  the  date  of  promulgation. 
However,  HSWA  amended  section  3010 
of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  ne^ 
six  months  to  come  into  compliance. ' 
Since  today’s  rule  provides  greater 
flexibility  to  the  reflated  ctmimxmity 
in  testing  and  monitoring  solid  waste, 
the  Agency  believes  the  regulated 
commimity  does  not  need  six  months  to 
come  into  compliance.  For  that  same 
reason,  the  Agency  believes  that  good 
cause  exists  under  the  Administrative 
Procedures  Act,  5  U.S.C.  section  553(d), 
for  not  dela)ring  the  effective  date  of  this 
rule  imder  30  days  after  its  publication 
in  the  Federal  Register.  Therefore,  this 
rule  is  effective  August  31, 1993. 

Vm.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Under  Executive  OrdM  12291,  EPA 

must  determine  whether  a  r^ulation  is 
“major”  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  does  not  increase  the 
number  of  situations  in  which  SW-846 
test  methods  are  required,  but  rather 
provides  greater  flexibility  to  the 
regulated  community  in  testing  and 
monitoring  solid  waste.  The  rule  entails 
no  additional  testing  or  recordkeeping 
burden.  The  effects  on  the  economy  for 
incorporating  technical  corrections  and 
adding  new  test  methods  are  essentially 
zero. 

For  the  same  reasons,  EPA  has  also 
determined  that  this  final  rule  will  not 
cquse  a  major  increase  in  prices  and  will 
not  have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today’s  rule.  The  Agency  has 
determined  that  today’s  rule  is  not  a 
major  regulation:  thus,  no  Regulatory 
Impact  Analysis  is  reqiiired. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C,  sections  601-612,  Pub.  L 
96-354,  September  19, 1980),  whenever 
an  agency  publishes  a  General  Notice  of 
Rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  pubUc  comment  a  regulatory 
flexibility  analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
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head  of  the  Agencgr  certifies  tfact  the  rale 
will  jiot  haveu  impact  on  a 

substantial  autabar  of  small  aatities. 

This  rule  will  not  require  the 
purchase  cf  sew  instnunei^  <n 
equipmuit  The  regulatioB  recpiiaQS  no 
new  reports  heyotad  those  now  requiFed. 
This  rule  will  not  have  oa  adverse 
eaonomic  impact  on  smaU  entities  since 
its  effect  udll  he  to  provide  greyer 
flexibility  to  all  of  the  x^ulated 
community,  including  small  entities. 
Therefore,  in  accordance  urith  5  U.S.C 
section  60&(bl,  I  hraehy  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (as  defined  by 
the  Regulatory  Flexibility  Act).  Thus, 
the  relation  does  not-require  an  RFA. 

C.  Paperwork  Reduction  Act 

There  are  no  additional  reporting, 
notification,  or  recm'cSmeping 
provisions  in  this  rule.  Such  provisions, 
were  they  included,  would  he  sidinutted 
for  approval  to  the  Office  of 
Managemoit  and  Budget  (QMB)  under 
the  Paperwork  Reducfion  Act,  44  ILSuC 
3501  etsaq. 

List  of  Subjects  in  40GFRPatts'280, 

261, 264, 265, 268,  and  276. 

Administrative  practice  and 
procedine,  Hazsffdous  waste. 
Incorporation  by  teferenoe,  ^portii^ 
and  recordke^ing  requirmnents. 

Dated:  Aiigust  24, 1893. 

Carol  M.'BramaMr, 

Administrator. 

Fortiie  reasons  set  out  in  the 
preamMe.  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  mnended  as  se/l 
forth  below: 

PART  266-HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  aufimrity  citation  for  part  260 
continues  to  read  as  lollowts: 

Authociljr:  42  13.SXL  «905. 6Bt2(al.  6821- 
6927,  £830, 6834, 8935, 6837, 6038. 6939. 
and  6974. 

Subpart  B — Definitkms 

2.  Section  260.11ia}  is  amended  by 
revising  the  '‘Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods”  refOTence;  by 
addn^  ASIM  Method  SS28-88  to  the 
end  of  the  het  of  iocorpocatioB  by 
reference  pubhcatkaas;  1^  remowiiig  the 
unde^nated  para^i^  SoBowang 

list  of  incorpcsatimi  1^  leJwence 
pubhcattons,  which  r^rs  to  the  47 
analytical  testi^  methods  and  its 
footnote  1,  to  read  as  feUowr 

§260.11  fteferancea. 

(a)  *  *  ^ 


"Test  Methods  for  EvahiatiBg  SoHd 
Waste.  Physical/ChamicaiMBfoods,^’ 

EPA  Publitttian  SW-<846  {Third  Edfoem 
(September,  1986^  as  amended  by 
Up^te  I  (fuly  199Z{1.  The  Third  EditiiQB 
of  SW-646  a^  Upd^  1  (docnmoBt 
number  955-4)01-O00Q&-l)  ase  availdale 
from  the  Saq>arhitradent  of  Documents, 
U.S.  Government  Pcmtii^  Office. 
Washington,  DC  20402,  (202)  783-3238. 
Copies  may  be  inspected  at  the  Library 
and  RCRA  D(x:kstNo.  F-93-WTldF- 
FFFFF,  U.S.  Environmental  Protection 
Agency,  401 M  Strecd,  SW.,  Washington, 
DC  20460. 

***** 

"ASTM  Standard  Test  Methods  for 
Preparing  Refuse-Derived  Fuel  {RDF) 
Samples  for  Analytes  of  Metals,”  ASTM 
Standard  E026-88,  Test  Method  C — 
Bomb,  Acid  Cfigestion  Method,  available 
from  American  Society  for  Tasting 
Materials.  1916  Race  Street, 

Philadelphia,  PA  19103. 

*  *  *  W  * 

Subpart  C-4hiiaawfcing  PMRiona 

3.  SectHm  260.22(dKlKi)  fo  revised  to 
read  as  follows: 

§260.22  Petitions  to  amend  pan  261  to 
exclude  a  waste  produced  at  a  pardoular 
facHity. 

*  *  *  '  *  * 

td)*  •  • 

(D*  *  * 

(i)  Does  not  oontian  the  comtituent  or 
constituents  (as  defined  in  Appendix 
Vn  of  part  261  of  this  chapter)  that 
caused  the  Administrator  to  list  the 
waste,  using  the  appropriate  test 
methods  prescribed  In  "Testlfothods 
for  Evaluating  Solid  Waste,  Physical/ 
rhominal  Mc^ods,”  B’A  PubBcaticm 
SW-646,  as  incoipacstad  by  reference  ui 
§260.11;  or 
***** 

PART  261-4DENTIRCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

4.  The  mithmity  citatkm  fm  part  261 
.continues  to  read  ss  follows: 

Authoii^:  42  UJS.C  690S,£942(sl,  6921. 
6922,  and  693B. 

SdbpartC— Charnetefiatiea  of 
Hazardous  *fosto 

5.  Section  261,22  is  mnended  by 
revising  paxagsqphs  (aMU  ^md  pamgr^ih 
(a)(2)  to  read  as  follows: 

§261.22  Charactertstlc  of  corrosivity. 

(a)*  *  * 

(1)  It  is  aqueous  andhas  a  pH  less 
thw  (NT  equal  to  2nr  gseater  than  cr 
equal  to  12,5,  as  detersaiaed  by  a  pH 
meter  using  M^od  9040  In  **Tast 


Mediods  for  Evaluafing  Solid  Waste, 
Physical/Chemical  Methods,”  EPA 
Publication  SW-846,  as  incorporated  by 
reference  ki  §  290.11  Of  fois  copter. 

(2)  It  is  a  liquid  and  ootiodes  steel 
(SAE  1020)  ata  rate  greats  than  S3S 
mm  (0.250  inch)  per  year  at  a  test 
temperature  of  55®C  (130®F)  as 
determined  by  the  test  method  specified 
in  NACE  (National  Association  of 
Coirosioa  Engineers^  Standard  TM-Ol- 
69  as  standardized  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,**  EPA  I^lication 
SW-646,  as  incorponted  by  cefraeoce  in 
§  260.11  of  this  chiq>tM‘. 
***** 

6.  Section  261.24(a)  is  revised  to  read 
as  follows: 

§261,24  Toxicity  oharactecistie. 

(a)  A  solid  waste  exhibits  the 
chanu^teristic  of  toxicity  if,  using  the 
Toxicity  Characteristic  Leaching 
Procediixe,  test.  Mefood  1311  in  "Test 
Methods  for  Evaluating  Ssdid  Wi»te, 
Physical/Chemic^  Methods,”  EPA 
Publication  SW-646,  as  incorporated  by 
reference  in  §280.11  of  Bus  chapter,  Um 
extract  from  a  representative  sample  of 
the  waste  contains  any  of  the 
contaminants  listed  in  table  1  at  the 
concentration  equal  to  or  greater  than 
the  respective  v^ue  given  in  foat  table. 
Where  the  waste  couteias  less  than  &5 
percent  filterable  solids,  the  waste  itself, 
after  filtering  using  the  methodology 
outlined  in  Method  1311,  is  considered 
to  be  the  extract  for  the  purpose  of  this 
section. 

*****  * 

7.  Appendix  H  to  part  261  is  revised 
to  read  as  follows: 

Appendix  II  to  PaH  263 — Method  1311 
Toxicity  Charactofistk:  LeadbiiigPnoodttfe 
(TCLP) 

Note:  The  TCLP  (Method  1311)  is 
published  in  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-846,  as  incorporated  by 
reference  in  §  260.11  of  this  chapter. 

6.  Appendix  IS  to  part  261  isMwtscd 
to  read  as  foUmivs: 

Appendix  III  to  Tart  981  flieBiiroi 
Analysis  Test  Methods 

Note:  Appropriate  analytical  procedures  to 
determine  whether  a  sample  contains  a  given 
toxic  constituent  aieepedfied  in  Chapter 
Two.  "Choosing  the  Comot  PTOcedure” 
found  in  "Test  Methods  for  Enaluatiiig  Solid 
Waste,  Physical/Chemical  Methods,”  EPA 
Publication  SW-848i,  as  inooiparated  by 
reference  in  §  260.11  of  fliis  chapter.  Prior  to 
final  sampling  and  analysis  raethod 
selection,  the  jadhiidwal  should  cansult  We 
specific  section  or  method  dmcrihsd  in  SW- 
846  for  additional  guidance  on  which  of  the 
approved  methods  should  beeaqdoyed  for  a 
specific  sample  analyris  situation. 
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9.  Appendix  X  to  part  261  is  removed. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

10.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a),  6924, 
and  6925. 

Subpart  J— Tank  Systems 

11.  Section  264.190  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§264.190  Applicability. 
***** 

•  (a)  *  *  *  To  demonstrate  the  absence 
or  presence  of  free  liquids  in  the  stored/ 
treated  waste,  the  following  test  must  be 
used:  Method  9095  (Paint  Filter  Liquids 
Test)  as  described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,”  EPA  I^blication 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  chapter. 
***** 

Subpart  N — Landfills 

12.  Section  264.314  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§264.314  Special  requirements  for  bulk 
and  containerized  liquids. 
***** 

(c)  To  demonstrate  the  absence  or 
presence  of  free  liquids  in  either  a 
containerized  or  a  bulk  waste,  the 
following  test  must  be  used:  Method 
9095  (Paint  Filter  Liquids  Test)  as 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,”  EPA  Publication 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  chapter. 
***** 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

13.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6924, 
6925, 6935,  and  6936. 

Subpart  J— Tank  Systems 

14.  Section  265.190  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§265.190  Applicability. 
***** 


(a)  *  *  *  To  demonstrate  the  absence 
or  presence  of  fr^  liquids  in  the  stored/ 
treated  waste,  the  following  test  must  be 
used:  Method  9095  (Paint  Filter  Liquids 
Test)  as  described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,”  EPA  I^blication 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  chapter. 
***** 

Subpart  N — Landfills 

15.  Section  265.314  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§265.314  Special  requirements  for  bulk 
and  containerized  liquids. 
***** 

(d)  To  demonstrate  the  absence  or 
presence  of  fr«e  liquids  in  either  a 
containerized  or  a  bulk  waste,  the 
following  test  must  be  used:  Method 
9095  (Paint  Filter  Liquids  Test)  as 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,”  EPA  Publication 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  chapter. 
***** 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

16.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a),  6921, 
and  6924. 

Subpart  A— General 

17.  Section  268.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  268.7  Waste  analysis  and  racordkaaping. 

(a)  Except  as  specified  in  §  268.32,  if 
a  generator's  waste  is  listed  in  40  CFR 
part  261,  subpart  D,  the  generator  must 
test  his  waste,  or  test  an  extract  using 
the  Toxicity  Characteristic  Leaching 
Procedure,  Method  1311  in  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,”  EPA 
Publication  SW-846,  as  incorporated  by 
reference  in  §  260.11  of  this  chapter,  or 
use  knowledge  of  the  waste,  to 
determine  if  the  waste  is  restricted  from 
land  disposal  under  this  part.  Except  as 
specified  in  §  268.32,  if  a  generator’s 
waste  exhibits  one  or  more  of  the 
characteristics  set  out  at  40  CFR  part 
261,  subpart  C,  the  generator  must  test 
an  extract  using  the  Extraction 
Procedure  Toxicity  Test,  Method  1310 
in  "Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods,” 
EPA  Publication  SW-846,  as 
incorporated  by  reference  in  §  260.11  of 
this  chapter,  or  use  knowledge  of  the 


waste,  to  determine  if  the  waste  is 
restricted  from  land  disposal  under  this 
part.  If  the  generator  determines  that 
this  waste  msplays  the  characteristic  of 
ignitability  (DOOl)  (and  is  not  in  the 
High  TCX]  Ignitable  Liquids  Subcategory 
or  is  not  treated  by  INCIN,  FSUBS,  or 
RORGS  of  §  268.42,  Table  1),  or  the 
characteristic  of  corrosivity  (D002),  and 
is  prohibited  under  §  268.37,  the 
generator  must  determine  what 
underlying  hazardous  constituents  (as 
defined  in  §  268.2)  are  reasonably 
expected  to  be  present  in  the  DOOl  or 
D002  waste. 

***** 

Subpart  D— Treatment  Standards 

18.  Section  268.40  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  268.40  Applicability  of  treatment 
standards. 

(a)  A  restricted  waste  identified  in 
§  268.41  may  be  land  disposed  only  if 
an  extract  of  the  waste  or  of  the 
treatment  residue  of  the  waste 
developed  using  Method  1311,  the 
Toxicity  Characteristic  Leaching 
Procedure  does  not  exceed  the  value 
shown  in  Table  CCWE  of  §  268.41  for 
any  hazardous  constituent  listed  in 
Table  CCWE  for  that  waste,  with  the 
following  exceptions:  D004,  D008, 

K031,  K084,  KlOl,  K102,  POlO,  POll, 
P012,  P036,  P038,  and  U136.  These 
wastes  may  be  land  disposed  only  if  an 
extract  of  the  waste  or  of  the  treatment 
residue  of  the  waste  developed  using 
either  Method  1310,  the  Extraction 
Procedure  Toxicity  Test,  or  Method 
1311,  the  Toxicity  Characteristic 
Leaching  Procedvire,  does  not  exceed 
the  concentrations  shown  in  Table 
CCWE  of  §  268.41  for  any  hazardous 
constituent  listed  in  Table  CCWE  for 
that  waste.  Methods  1310  and  1311  are 
both  foimd  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,”  EPA  Publication 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  chapter. 
***** 

19.  Section  268.41  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  268.41  T reatment  standards  expressed 
as  concentrations  in  waste  extract. 

(a)  Table  CCWE  identifies  the 
restricted  wastes  and  the  concentrations 
of  their  associated  constituents  which 
may  not  be  exceeded  in  the  extract  of  a 
waste  or  waste  treatment  residual 
extracted  using  Method  1311,  the 
Toxicity  Characteristic  Leaching 
Procedure,  for  the  allowable  land 
disposal  of  such  wastes.  Compliance 
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witk  tfacBe  cancentniticDS  is  raquired 
bawd  inxm  gnl>  sanfiles.  1311 

is  found  in  “Test  Me^ods  idr 
Evakieting  Solid  Waste,  Phjrsical/ 
Chemical  Methods/’  'EPA  PubHcatkwi 
SW-646,  as  inoorpoxated  bjr  refexratce  ia 
§260.11  ofdiisxdiaptec. 

•  *  •  •  • 

20.  A|>pen<tix  lio  pmt  268  is  revised 
to  read  as  follows: 

Appendix  1  to  Part  268— Toxicity 
Characteristic  leaching  Procedure  tTCLP) 
Note-.  The  TCLP  {Method  1311)  is 
published  in  “Test  Mediods  for  Evaluating 
Solid  Waste,  Physical/Qiemical  Methods,” 
EPA  Publication  SW-846,  as  incorporated  by 
reference  in  §  260.11  of  dik  rdiapter. 

21.  Appendix  IX  to  part  268  is  revised 
to  read  as  follows: 

Appendix  IX  to  Part  268 — Extraction 
Procedure  (EP)  ToBdcity  Test  Method  and 
Structural  Integrity  Test  (Method  1310) 

Note-.  The  EP  (Method  131^  is  published 
in  "Test  Methods  lor  Evaluating  Solid  Waste, 
Physical/Chemical  Methods.” 

Publication  SW-846,  as  incorooiated  by 
reference  in  §  260.11  of  this  mapter. 

PART  270-^A  ADMINtSTERED 
PERMIT  PROGRMIS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

22.  The  aulhori^  citation  for  part  270 
continues  to  read  as  fcdlows: 

Authority:  42  U.SH  6905, 6S12. 6924, 
6925, 6927.  6999,  and  6974. 

Subpart  A — General  Information 

23.  Section  Z70.6(al  Is  revieed  to  read 
as  follows: 

§270.6  Ralereneas. 

(a)  Whoi  used  in  part  270  of  this 
chapter,  the  following  publications  are 
incorporated  by  reference:  <See  40  CFR 
260.11  Beiereiices) 

*  W  Mr  *  4lr 


Subpait  S— ftermlt  AppHcaitton 

24.  Section  270.10  is  amended  fay 
revising  the  kst  sentence  of  patagi^h 
(c)(l)(iii),  andfavrevieisgpera^ph 
(c)(l)(iv)  to  read  as  follows: 

§270.19  Specific  part  B  information 
requirements  for  incinerators. 


(iii)  *  *  *  The  waste  analysis  must 
rely  on  analytical  techniques  specified 
in  “Test  M^ods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods,'’ 
EPA  Ptiblication  SW-846,  as 
incorporated  by  referenGe  in  §  26Q.11  of 
this  chapter  and  §270.6,  or^ir 
equivalent. 

(iv)  An  approximate  quantification  of 
the  hazardous  constituents  identified  in 
the  waste,  within  the  precision 
produced  by  the  analytical  methods 
specified  in  ’Test  M^ods  for 
&aluating  Solid  TVaste,  Physical/ 
Chemical  Mefhods/’  EPA  PublicMion 
SW-846,  as  incorporated  by  reference  in 
§  260.11  of  this  dmpter  and  §  270.6. 


,  SubpartF— Special  Forms  of  Permits 

25.  Section  270.62  is  amended  by 
revising  the  last  sentence  of  paragraph 

(b)(2)(i)(CX  and  by  revising  paragraph  . 
(b)(2)(i)(I))  to  read  asfoUows: 

§270.62  Haawdeiiewaateincineraftof 
pevmtte. 

*«■*«* 

(b)*  *  * 

U)*  *  * 

(U  *  *  * 

waste  analysis  must  rely 
onanalytical  tachniquas  specified  in 
“Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Cbamical  hfothods,” 
EPA  Publication  SW-846,  as 
incorporated  by  reference  in  §  260.11  of 


this  chapter  and  S'Z70j6,  or  ether 
equivalent. 

(D)  An  approximate  quantification  of 
the  hazardous  constituents  identified  in  ' 
the  waste,  within  the  precision 
produced  by  the  analytical  methods 
specified  in  ’Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,”  EPA  Publication 
SW-846,  as  BKorpasated  fay  tefesaaoe  ki 
§  260.11  of  this  chapter  and  §  270.6, 
their  equivalent. 

•  •  •  •  * 

26.  Section  270.66  is  amended  ^ 
revisBog  the  last  sentence  of  paxqgn^jh 

(c)(2)(i),  wad  revising  paragraph 
(cdfZKii)  to  read  as  followr 

§270.66  Permits  for  boUers  and  industrial 
furnaces  burning  hazardous  waste. 

*  >*  *  *  * 

(c)*  •  • 

(2)*  •  * 

(i)  *  *  *  The  waste  analysis  must  be 
conducted  in  accordance  witii  analytical 
techniques  specified  in  ‘Test  M^ods 
for  Evirating  Solid  Waste,  Pfayskai/ 
Chemical  M^^ds,”  EPA  Publication 
SW-846,  as  incorpmeted  by  reference  in 
§  260.11  of  tins  copter  and  §  2706.  or 
their  equivalasl. 

(ii)  An  approximate  quantification  of 
the  hazardous  constituents  identified  in 
the  hazm-dous  waste,  within  the 
predsion  producedfay  the  analytical 
methods  specified  in  “Test  Methods  for 
Evaluating  Solid  Waste,  Physicai/ 
(hemical  Methods,**  EPA  Publication 
SW-846,  as  incorporated  by  reference  in 
§260.11  of  this  chapter  and  §270.6,  or 
other  equivalent. 

***** 

(FUDsc.  93-21144  Filed  8-26-03;  8:45 «m) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  260 
(FRL-3981-9] 

Hazardous  Waste  Management 
System;  Testing  and  Monitoring 
Activities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  proposing  to 
revise  certain  testing  methods  used  in 
complying  with  the  requirements  of 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  EPA  also  is 
proposing  to  approve  several  new 
testing  methods  for  use  in  complying 
with  die  requirements  of  Subtitle  C  of  - 
RCRA.  These  new  and  revised  methods, 
designated  as  Update  n,  are  proposed  to 
be  added  to  the  Third  Edition  of  ’Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,”  EPA 
Publication  SW-846.  This  action  is 
necessary  to  provide  better  and  more 
complete  analytical  test  methods  for 
RCRA-related  testing. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before 
November  1, 1993. 

ADDRESSES:  The  public  should  submit 
an  original  and  two  copies  of  their 
comments  on  this  proposed  rule  to  the 
Docket  Clerk  (OS-305),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
The  official  record  for  this  rulemaking 
(Docket  No.  F-93-WT2P-FFFFF)  is 
located  at  the  above  address  in  room  M- 
2427,  and  is  available  for  viewing  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (202) 
260-9327.  The  public  may  copy  a 
maximum  of  100  pages  of  material  from 
any  one  regulatory  docket  at  no  cost; 
additional  copies  cost  $0.15  per  page. 

Copies  of  the  Third  Edition  of  SW- 
846,  Update  I,  and  the  proposed  Update 
n  to  the  Third  Edition  are  part  of  the 
official  docket  for  this  rulemaking,  and 
also  are  available  from  the 
Superintendent  of  Documents, 
Government  Printing  Office  (GPO), 
Washington,  DC  20402,  (202)  783-3238. 
The  GPO  document  number  is  955-001- 
00000-1. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
call  (703)  920-9810;  or,  for  hearing 
impaired,  call  TDD  (800)  553-7672.  For 


technical  information,  contact  Kim 
Kirkland,  Office  of  Solid  Waste  (OS- 
331),  U.S.  Environmental  Protection 
Agency,  401 M  Street,  SW,  Washington, 
DC  20460,  (202)  260-4761. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  Authority 

II.  Background  Summary  and  Regulatory 

Framework 

III.  Proposal  . 

A.  Revised  Methods  and  Chapters 

B.  New  Methods 

C  Free  Liquids  and  Characteristic  Tests 

D.  pH  Testing 

IV.  State  Authority 

V.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  being 
promulgated  under  the  authority  of 
sections  1006,  2002,  3001,  3002,  3004, 
3005,  3006,  3010,  and  3014  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (commonly  known  as 
RCRA),  as  amended  [42  U.S.C.  6905, 
6912, 6921, 6922,  6924,  6924,  6925, 
6926,  6930,  and  6935]. 

n.  Background  Summary  and 
Regulatory  Framework 

EPA  Publication  SW-846,  “Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,"  contains 
the  analytical  and  test  methods  that  EPA 
has  evaluated  and  found  to  be  among 
those  acceptable  for  testing  under 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  and 
that  are  required  for  specific  regulations 
as  discussed  below.  These  methods  are 
intended  to  promote  accuracy, 
sensitivity,  specificity,  precision,  and 
comparability  of  analyses  and  test 
results.  In  situations  where  the 
regulations  require  the  use  of 
appropriate  SW-846  methods,  the 
regulations,  as  amended  by  a  final  rule 
published  elsewhere  in  today’s  Federal 
Register,  specify  use  of  the  Third 
Edition  of  EPA’s  SW-846  manual  as 
amended  by  Update  I.  SW-846  will  be 
amended  further  to  include  the  new  and 
revised  methods  contained  in  this 
proposed  Update  n  if  these  methods  are 
adopted  in  final  form. 

Several  of  the  hazardous  waste 
regulations  imder  Subtitle  C  of  RCRA 
require  that  specific  testing  methods 
described  in  SW-846  be  employed  for 
certain  applications.  Any  reliable 
analytical  method  may  be  used  to  meet 
other  requirements  in  40  CFR  parts  260 
through  270.  For  the  convenience  of  the 
reader,  the  Agency  lists  below  a  number 
of  the  sections  found  in  40  CFR  peurts 


of  the  sections  found  in  40  CFR  parts 
260  through  270  that  require  the  use  of 
a  specific  method  for  a  particular 
application,  or  the  use  of  appropriate 
SW-846  methods  in  general: 

(1)  Section  260.22(d)(l)(i) — Submission 
of  data  in  support  of  petitions  to 
exclude  a  waste  produced  at  a 
particular  facility  (j.e.,  delisting 
petitions); 

(2)  Sections  261.22(a)(1)  and  (2) — 
Evaluation  of  waste  against  the 
corrosivity  characteristic; 

(3)  Sections  261.24(a) — Leaching 
procedure  for  evaluation  of  waste 
against  the  toxicity  characteristic; 

(4)  Sections  264.190(a),  264.314(c), 
265.190(a),  and  265.314(d)— 
Evaluation  of  waste  to  determine  if 
firee  liquid  is  a  component  of  the 
waste; 

(5)  Section  266.112(b)(1) — Certain 
analyses  in  support  of  exclusion  from 
the  definition  of  a  hazardous  waste  of 
a  residue  which  was  derived  from 
burning  hazardous  waste  in  boilers 
and  industrial  furnaces; 

(6)  Section  268.32(i] — ^Evaluation  of  a 
waste  to  determine  if  it  is  a  liquid  for 
purposes  of  certain  land  disposal 
prohibitions; 

(7)  Sections  268.40(a),  268.41(a),  and 
268.43(a) — ^Leaching  procedure  for 
evaluation  of  waste  to  determine 
compliance  with  Land  Disposal 
treatment  standards; 

(8)  Sections  270.19(c)(l)(iii)  and  (iv), 
and  270.62(b)(2)(i)(C)  and  (D)— 
Analysis  and  approximate 
quantification  of  the  hazardous 
constituents  identified  in  the  waste 
prior  to  conducting  a  trial  bum  in 
support  of  an  application  for  a 
hazardous  waste  incineration  permit; 
and 

(9)  Sections  270.22(a)(2)(ii)(B)  and 
270.66(c)(2)(i)  and  (ii)— Analysis 
conducted  in  support  of  a  destruction 
and  removal  efficiency  (DRE)  trial 
bum  waiver  for  boilers  and  industrial 
furnaces  burning  low  risk  wastes,  and 
analysis  and  approximate  quantitation 
conducted  for  a  trial  bum  in  support 
of  an  application  for  a  permit  to  bum 
hazardous  waste  in  a  boiler  and 
industrial  furnace. 

In  other  situations,  this  EPA 
publication  functions  as  a  guidance 
document  setting  forth  acceptable, 
although  not  required,  methods  to  be 
implemented  by  the  user,  as 
appropriate,  in  responding  to  RCRA* 
related  sampling  and  analysis 
requirements. 

SW-846  is  a  document  that  will 
change  over  time  as  new  information 
and  data  are  developed.  Advances  in 
analytical  instmmentation  and 
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techniques  are  continually  reviewed  by 
the  Agency  and  periodically 
incorporated  into  SW-846  to  support 
changes  in  the  regulatory  program  and 
to  improve  method  performance. 

Update  n  represents  such  an 
incorporation.  Therefore,  EPA  solicits 
any  available  data  and  information  that 
may  affect  the  usefulness  of  SW-846. 

in.  Proposal 

A.  Revised  Methods  and  Chapters 

The  Agency  is  today  proposing  to 
revise  several  methods  contained  in  the 
Third  Edition  of  SW-846  and  its  Update 
I,  incorporated  by  reference  into  40  CFR 
260.11  by  a  separate  rulemaking 
published  elsewhere  in  today’s  Federal 
Register.  These  proposed  revisions 
would  improve  the  methods  and 
provide  additional  performance 
information  for  each  method.  The 
Agency  is  also  revising  SW-846 
Chapters  Two  and  Three  and  section  4.1 
of  Chapter  Four  to  more  accurately 
reflect  SW-846  method  improvements. 
In  addition,  the  Agency  is  revising 
section  7.2,1  of  SW-846  Chapter  Seven. 
A  discussion  regarding  the  Agency’s 
basis  for  revising  Chapter  Seven  is 
provided  in  section  ni.C  of  this 
preamble. 

Table  1  lists  the  methods  and  chapter 
sections  that  are  proposed  for  revision. 
The  revised  methods  and  chapters  are 
available  from  GPO,  and  are  part  of  the 
official  docket  for  this  rulemaking.  The 
Agency  is  soliciting  comments  on  all 
sections  of  the  methods. 

B.  New  Methods 

The  Agency  is  today  proposing  to  add 
several  new  methods  to  the  Third 
Edition  of  SW-846.  These  new  methods 
would  be  added  to  allow  more 
flexibility  of  method  selection  and  to 


provide  methods  that  may  be  used  for 
additional  analytes.  Table  2  lists  the 
methods  that  are  proposed  for  addition 
to  SW-846.  These  new  methods  are 
available  from  GPO,  and  are  part  of  the 
official  docket  for  this  rulemaking.  'The 
Agency  is  soliciting  comments  on  all 
sections  of  these  methods. 


Table  1.— Proposed  Revised 
Methods  and  Chapters 


Meth¬ 
od  No. 

Title 

Chapter  Two— Choosing  the  Correct 

Procedure  (all  sections). 

Chapter  Three— Metallic  Analytes 
(sections  3. 1-3.3). 

Chapter  Four— Organic  Analytes 
(section  4.1). 

Chapter  Seven— Introduction  arxj 
Regulatory  Definitions  (section 
7.2.1). 

351  OB 

Separatory  Funnel  Liquid-Liquid  Ex¬ 
traction. 

35206 

Continuous  Liquid-Liquki  Extraction. 

3540B 

Soxhiet  Extraction. 

3550A 

Ultrasonic  Extraction. 

3600B 

Clearujp. 

3630B 

Silica  Gel  Cleanup. 

3640A 

Gel-Permeation  Cleanup. 

5040A 

Analysis  of  Sorbent  Cartridges  from 
Volatile  Organic  Sampling  Train 
(VOST):  GC/MS  Technique. 

7060A 

Arsenic  (Atomic  Absorption,  Furnace 
Technique). 

7080A 

Barium  (Atomic  Absorption,  Direct 
Aspiration). 

7131A 

Cadmium  (Atomic  Absorption,  Fur- 
rrace  Technique). 

7470A 

Mercury  in  Liquid  Waste  (Manual 
Cold- Vapor  Technique). 

7471 A 

Mercury  in  Solid  or  Semisolid  Waste 
(Manual  Cold- Vapor  Technique). 

7741 A 

Selenium  (Atomic  Absorption,  Gase¬ 
ous  Hydride). 

801  OB 

Halogenated  Volatile  Organics  by 
Gas  Chromatography. 

8020A 

Aromatic  Volatile  Org^ics  by  Gas 
Chromatography. 

Table  1  .—Proposed  Revised 
Methods  and  Chapters— Continued 


Meth¬ 
od  No. 

Titio 

8021A 

Halogenated  an6  Aromatic  Volatiles 
by  Gas  Chromatography  Using 
Electrolytic  CorxIuctiWy  and 
Photoionization  Detectors  in  Se¬ 
ries:  Capillary  Column  Technique. 

8080A 

Organochiorirte  Pesticides  arxl  Poly¬ 
chlorinated  Biphenyls  by  Gas 
Chromatography. 

8120A 

Chlorinated  H^rocarbons  by  Gas 
Chromatography. 

8141A 

Organophosphorus  Compounds  by 
Gas  Chromatography:  CapHlary 
Column  Technique. 

81  SOB 

Chlorinated  Herbicides  by  Gas  Chro¬ 
matography. 

8240B 

VolatHe  Organic  Compounds  by  Gas 
Chrorrtatography/Mass  Spectrom¬ 
etry  (GC/MS). 

8250A 

Semivoiatile  Organic  Compounds  by 
Gas  Chromatography/Mass  Spec¬ 
trometry  (GC/MS). 

8260A 

Volatile  Organic  Compounds  by  Gas 
Chromatography/Mass  Spectrom¬ 
etry  (GC/MS):  Capillary  Column 
Technique. 

8270B 

Semivoiatile  Organic  Compounds  by 
Gas  Chromatography/Mass  Spec¬ 
trometry  (GC/MS):  Capillary  Col¬ 
umn  T^nique. 

9020B 

Total  Organic  Halides  (TOX). 

9040A 

pH  Electrometric  Measurement. 

9045B 

Soil  and  Waste  pH. 

9071 A 

Oil  and  Grease  Extraction  Method 
for  Sludge  and  Sediment  Sam¬ 
ples. 

9200A 

Nitrate. 

9252A 

Chloride  (Titrimetric,  Mercuric  Ni¬ 
trate). 

Note:  A  suffix  of  “A”  in  the  method 
number  indicates  revision  one  (the  method 
has  been  revised  once).  A  suffix  of  "B”  in  the 
method  number  indicates  revision  two  (the 
method  has  been  revised  twice). 


Table  2.— New  Methods  Proposed  for  Addition  to  SW-846 


Method  No. 


Title 


1312 

3015 

3051 

3541 

3665 

5041 


Synthetic  Precipitation  Leaching  Procedure. 

Microwave  Assisted  Add  Digestion  of  Aqueous  Samples  and  Extracts. 

Microwave  Assisted  Add  Digestion  of  Sediments,  Sludges,  Soils,  and  Oils. 

Automated  Soxhiet  Extraction. 

Sulfuric  Acid/Permanganate  Cleanup. 

Protocol  for  Analysis  of  Sorbent  Cartridges  from  Volatile  Organic  Sampling  Train  (VOST):  Wide-bore  Capillary  Column  Tech¬ 
nique. 


5050 

5100 

5110 

6020 

7062 

7742 

8031 

8032 
8061 
8081 
8121 


Bomb  Combustion  Method  for  Solid  Waste. 

Determination  of  the  Volatile  Organic  Concentration  of  Waste  Samples. 

Determination  of  Organic  Phase  Vapor  Pressure  in  Waste  Samples. 

Inductively  Coupled  Plasma— Mass  Spectrometry. 

Antimony  and  Arsenic  (Atomic  Absorption,  Gaseous  Borohydride). 

Selenium  (Atomic  Absorption,  Gaseous  Borohydride). 

Acrylonitrile  by  Gas  Chromatography. 

Acrylamide  by  Gas  Chromatography. 

Phthalate  Esters  by  Capillary  Gas  Chromatography  with  Electron  Capture  Detection  (GC/ECD). 
Organochlorine  Pestiddes  and  PCBs  as  Arodors  by  Gas  Chromatography:  Capillary  Column  Technique. 
Chlorinated  Hydrocarbons  by  Gas  Chromatography:  Capillary  Column  Technique. 


I 
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Table  2.— New  Methcx>s  Proposed  for  Aoonxm  to  SW~846— Continued 


Method  No. 


Tito 


8151 

8275 

8290 

8315 

8316 
8318 
8321 

8330 

8331 
8410 
9056 

9075 

9076 

9077 
9096 
9253 


Chlorinated  Herbicides  by  Gas  Chromatography  Using  Methylation  or  Pentafluorobenzyiation  Derivatization:  Capillary  Col- 
utnn  Technique. 

Thermal  Chioi^ographyAtoss  Spectrometry  CfC/MS)  for  Screening  Semivolatile  Organic  Compounds. 

Polychlorinated  Ofbenzodioxins  (PCOOs)  and  Polychlorinated  DIbenzoAirans  (PCOFs)  by  HighResolution  Gas  Chroma- 
tographylHigh-Resolution  Mass  Spectrometry  (HRGC/HRMS). 

Oelerminalion  of  Carbonyl  Compounds  by  High  Performance  Liquid  Chromatography  (HPLC). 

Acrylamide,  Acrylonitrile  and  Acrolein  by  High  Performance  Liquid  Chromatography  (HPLC). 

N-MethylcaibametBS  by  High  Performance  Liquid  Chromatography  (HPLC). 

Solvent  Extractable  Non-Volatila  Compounds  by  High  Performance  Liquid  Chromatography/Thermoepray/Mass  Specbometry 
(HPLCH'SP/MS)  or  Ultraviolet  (UV)  Detection. 

Nitroaromatics  and  Nilramines  by  High  Performance  Liquid  Chromatography  (HPLC). 

Tebazene  t^  Reverse  Phase  Hi^  Performance  Liquid  Chromatography  (HPLC). 

Gas  Chiomatography/Fourier  Trartsform  Infrared  (GC/FT-IR)  Spe^omet^  for  Semivoiatiie  Organics:  Capilary  Column. 
Anion  Chromatography  Method. 

Test  Method  for  Total  Chlorine  in  New  and  Used  Petroleum  Products  by  X-Ray  Ruorescence  Spectrometry  (XRF). 

Test  Method  for  Total  Chlorine  in  New  and  Used  Petroleum  Products  by  Oxidative  Combustion  and  Microcoulometry. 

Test  Methods  for  Total  Chlorine  in  New  and  Used  Petroleum  Products  (RekJ  Test  Kit  Methods). 

Liquid  Release  Test  (LRT)  Procedure. 

Chloride  (Titiimetric,  Silver  Nitrate). 


C.  Free  liquids  and  Characteristic  Tests 

The  Agency  is  today  proposing  to 
delete  a  statement  in  SW-846  which 
imphes  that  Method  6095  (the  Paint 
Filter  Liquids  Test)  is  the  appropriate 
test  to  use  in  determining  whether  a 
waste  contains  a  liquid  ^  piuposes  of 
testing  for  the  characteristic  of 
corrosivity.  More  specifically,  that 
statement,  which  appears  in  section 
7.2.1  of  Chapter  Seven  of  SW-846, 
states  that  "Method  9095,  Paint  Filter 
Liquids  Test.  Chapter  Six  (may  be  used] 
to  determine  free  liquid"  for  purposes  of 
testing  for  the  corrosivity  chmacteristic. 

While  liquids  obtained  using  Method 
9095  (or  any  other  common  laboratory 
separation  technique  such  as  decanting 
or  pipetting)  may  be  used  in  testing  for 
corrosivity  or  ignitability,  these  methods 
are  not  adequate  to  demonstrate  that  a 
waste  does  not  cmitain  a  liqmd  for 
purposes  of  testing  for  those 
characteristics.  In  order  to  demonstrate 
that  a  waste  does  not  contain  a  liquid 
for  purposes  of  testing  for  those 
characteristics,  the  Agency  is  today 
clarifying  in  section  7.2.1  of  Chapter 
Seven  that  the  pressiue  filtration 
technique  specified  in  Method  1311  (the 
TCXP)  is  suitable.  This  technique 
defines  a  liquid  as  the  material  which 
passes  through  a  0.6-0.8  micron  filter 
when  subjected  to  50  psi  pressure.  The 
Agency  solicits  comments  on  this 
cl^fication. 

D.  pH  Testing 

The  Agency  is  requesting  comment  on 
whether  to  add  a  temperature 
requirement  for  the  purposes  of 
corrosivity  testing  in  proposed  Method 
9040A  (pH  Electrometric  Measurement). 
Specifically,  we  are  requesting  comment 
on  whethw  the  following  language 


should  or  should  not  be  added  to 
Secticm  7.1.2  of  Method  9040A: 

“(.  .  .  also,  for  corrosivity  characterization, 
the  sample  must  be  measur^  at  25’TItl‘T]  if 
the  pH  of  the  waste  is  above  12.0.)" 

In  the  alternative.  EPA  is  requesting 
comment  on  whether  language  should 
be  added  to  Section  7.1.2  requiring 
samples  to  be  measured  at  the 
temperature  found  at  the  site  where  the 
waste  is  to  be  managed. 

The  Agency  is  also  requesting 
comment  on  whether  the  same  language 
should  be  added  to  the  proposed 
M^od  9045B  (Soil  and  Waste  pH)  for 
consistency. 

This  language  would  clarify 
regulatory  requirements  as  to  the 
temperature  at  which  these  tests  should 
be  run.  This  clarification  is  important 
because  there  are  wastes  (e.g.  highly 
alkaline  wastes)  for  which  the 
temperature  affects  pH  testing  results. 
The  temperature  at  which  the 
corrosivity  test  is  conducted  may 
fiierefore  afiect  whether  or  not  the 
wastes  are  hazardous  wastes. 

The  argument  in  favor  of  specifying  a 
temperature  is  that  many  hazardous 
wastes  are  transported  ^m  one  site  to 
anothOT,  and  it  is  important  in  a  "cradle- 
to-grave"  national  hazardous  waste 
regulatory  program  that  the  regulatory 
status  of  a  waste  not  be  dependent  on 
a  factor  such  as  temperature  which  can 
vary  from  day-to-day  as  well  as  fiom 
site-to-site.  A  standardized  temperature 
in  Methods  9040A  and  9045B  would 
make  clear  how  to  determine  the 
temperature  at  which  to  test  a  waste.  A 
standard  temperature  might  also  be 
more  practical  for  laboratories  that 
routinely  run  chemical  tests  at  standard 
temperatures.  Twenty-five  degrees 
(Centigrade  was  chosen  because  the 


buffer  solutions  used  to  calibrate  the  pH 
meter  are  themselves  calibrated  to 
twenty-five  degrees  Centigrade. 

The  argument  in  favor  of  running 
these  methods  at  a  temperature  that  is 
relevant  to  the  site  at  which  a  waste  is 
to  be  managed  or  conditions  under 
which  it  will  be  transported  is  that  the 
better  predictor  of  a  waste’s 
environmental  hazard  at  a  site  may  be 
a  measurement  made  under  conditicms 
that  most  closely  duplicate  the 
conditions  at  the  site.  It  is  not 
necessarily  relevant  to  environmental 
determinatioQS  that  laboratories  may 
routinely  nm  tests  at  standard 
temperature,  if  using  a  different 
temperatme  would  provide  a  better 
predictor  of  the  environmental  hazard. 

EPA  asks  for  comments  on  this  issue, 
and  asks  that  commentms  relate  their 
positions  to  both  the  better  indicator  of 
environmental  hazards  and  the 
implementation  aspects  of  the  two 
approaches,  and  to  provide  scientific/ 
technical  support  for  their  position. 

EPA  also  requests  comments  on 
whether  there  are  any  other  aspects  of 
the  Agency’s  rules  and  stands^ 
measurement  techniques  involving  pH 
that  require  further  clarification. 

IV.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  R(3RA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CiFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  undm  sectims 
3(X)8.  7003  and  3013  of  RC]RA,  although 
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authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  that  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  efiect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(^.  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  the  HSWA  applies 
in  authorized  States  in  the  interim. 

B.  Effect  on  State  Authorization 

Today’s  rule,  if  promulgated,  will 
provide  standards  that  are  not  effective 
in  authorized  States  since  the 
requirements  are  being  imposed 
piusuant  to  pre-HSWA  authority. 
Therefore,  it  is  not  immediately 
effective  in  authorized  States.  The 
requirements  will  be  applicable  only  in 
those  States  that  do  not  have  interim  or 
final  authorization.  In  authorized  States, 
the  requirements  will  not  be  applicable 
until  the  State  revises  its  program  to 
adopt  equivalent  requirements  under 
Slsto  l&w 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  subsequently  must 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
State  must  modify  its  pro^m  to  adopt 
today’s  proposed  rule  will  be 
determined  based  on  the  date  of 
promulgation  of  the  final  rule  in 
accordance  with  40  CFR  271.21(e). 
These  deadlines  can  be  extended  in 
certain  cases  (40  CFR  271.21(e)(3)). 

Once  EPA  approves  the  modification, 
the  State  requirements  become  Subtitle 
C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today’s 


proposed  rule.  These  State  requirements 
have  not  been  assessed  against  the 

today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  if 
today’s  proposed  rule  is  promulgated,  a 
State  will  not  be  authorized  to  carry  out 
these  requirements  in  fulfillment  of  the 
final  rule  tmtil  the  State  program 
modification  is  submitted  to  EPA  and 
approved.  Of  course.  States  with 
existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law. 

If  today’s  rule  is  promulgated.  States 
that  submit  their  official  applications  for 
final  authorization  within  12  months 
after  the  effective  date  of  the  rule  are  not 
required  to  include  in  their  applications 
requirements  equivalent  to  the 
requirements  in  the  final  rule.  However, 
the  State  must  modify  its  program  by 
the  deadlines  set  forth  in  40  CFR 
271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  or  more  after  the  effective  date 
of  the  rule  must  include  requirements  at 
least  as  stringent  as  the  requirements  in 
the  final  rule  in  their  applications.  40 
CFR  271.3  sets  forth  the  requirements  a 
State  must  meet  when  submitting  its 
final  authorization  application. 

V.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  regulation  is 
“major”  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposed  rule  will  not 
increase  the  number  of  situations  in 
which  SW-846  test  methods  are 
required:  rather,  if  promulgated,  it  will 
provide  greater  flexibility  to  the 
regulated  community  in  testing  and 
monitoring  solid  waste.  The  proposed 
rule  entails  no  additional  testing  or 
recordkeeping  burden.  The  effects  on 
the  economy  for  incorporating  technical 
corrections  and  adding  new  test 
methods  are  essentially  zero. 

For  the  same  reasons,  EPA  has  also 
determined  that  this  proposed  rule  will 
not  cause  a  major  increase  in  prices  and 
will  not  have  a  significant  adverse  effect 
on  competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today’s  rule.  The  Agency  has 
determined  that  today’s  rule  is  not  a 
major  regulation:  thus,  no  Regulatory 
Impact  Analysis  is  required. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  section  601-612,  Pub.  L. 
96-354,  September  19, 1980),  whenever 


an  agency  publishes  a  General  Notice  of 
Rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analmis  is  required,  however,  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  munber  of  small  entities. 

If  promulgated,  this  rule  will  not 
require  the  purchase  of  new  instruments 
or  equipment.  The  regulation  will  not 
require  any  new  reports  beyond  those 
now  required.  This  proposed  rule  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  will  be 
to  provide  greater  flexibility  to  the 
regulated  community,  including  small 
entities.  Therefore,  in  accordance  with  5 
U.S.C.  605(b),  I  hereby  certify  that  this 
rule,  if  promulgated,  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(as  defined  by  the  Regulatory  Flexibility 
Act).  Thus,  this  proposed  regulation 
does  not  require  an  PJ'A. 

C.  Paperwork  Reduction  Act 

There  are  no  additional  reporting, 
notification,  or  recordkeeping 
provisions  associated  with  today’s 
proposed  rule.  Such  provisions,  were 
they  included,  would  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  260 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  waste. 
Incorporation  by  reference. 

Dated:  August  24, 1993. 

Carol  Browmer, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows; 

Authority:  42  U.S.C  6905,  6912(a).  6921- 
6927, 6930, 6934, 6935, 6937, 6938, 6939, 
and  6974. 

Subpait  B — Definitions 

2.  Section  260.11  is  amended  by 
revising  the  “Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods”  reference  of 
paragraph  (a)  to  read  as  follows: 
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(a)*  •  * 

“Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methoda,” 
EPA  Publication  SW-846  [Third  Edition 
(September,  1986),  as  amended  by 
Updates  I  (July  196;^)  and  HI.  The  Third 


Edition  of  SW-846  and  Updates  I  and  II 
(documeiit  number  955-001-00000-1) 
are  available  from  the  Superintendent  of 
Documents.  U.S.  Govemmmt  Printing 
Office,  Wa^ington,  DC  20402,  (202) 
783-3238.  Cc^ies  may  be  inspected  at 
the  Library  and  RCRA  Docket  No.  F-93- 


WTMF-FFFFF,  U.S.  Environmental 
Protection  Agency,  401 M  Street,  SW, 
Washington.  DC  20460. 

*  •  *  *  • 

(FR  Doc.  93-21112  Filed  a-2&-93;  8:45  am] 
BNJJNQ  CODE  SSSS  ■»  P 


Tuesday 
August  31,  1993 


I  .  Part  Vli; 

i 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting  Regulations  on 
Certain  Indian  Reservations  and  Ceded 
Lands;  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Hah  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AA24 

Migratory  Bird  Hunting;  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Laruls  for  the  1993-94  Early 

Season 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
himting  under  established  guidelines. 
This  rule  is  necessary  to  allow 
establishment  of  season  bag  limits  and. 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
EF^CnvE  DATE:  This  rule  takes  effect  on 
September  1, 1993. 

ADDRESSES:  Comments  received  on  the 
proposed  special  hunting  regulations 
and  tribal  proposals  are  available  for 
ublic  inspection  during  normal 
usiness  hours  in  room  634,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arlington,  VA.  Communications 
regarding  the  documents  should  be  sent 
to:  Director  (FWS/MBMO),  U.S.  Fish 
and  Wildlife  Service,  room  634-ARLSQ, 
1849  C  Street.  NW.,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Dr. 
Keith  A.  Morehouse,  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  room  634-ARLSQ.  1849  C 
Street,  NW.,  Washington,  DC  20240 
(703/358-1714). 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 

1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.],  authorizes  and  directs  the 
Sectary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  himted, 
captured,  killed,  possessed,  sold, 
purchased,  shippted,  carried,  exported  or 
transported. 

In  the  August  13, 1993  Federal 
Register  (58  FR  43191),  the  U.S.  Fish 


and  Wildlife  Service  (Service)  proposed 
special  migratory  bird  hunting 
regulations  for  the  1993-94  hunting 
season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  June  4, 
1985,  Federal  Register  (50  FR  23467). 
The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for:  (1)  On- 
reservation  hunting  by  both  tribal 
members  and  nonmembers,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits;  and  (3)  off-reservation  hunting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  have  to  be  consistent 
with  the  March  10-September  1  closed 
season  mandated  by  the  1916  Migratory 
Bird  Treaty  with  Canada. 

Tribes  that  desired  special  hunting 
regulations  in  the  1993-94  hunting 
season  were  requested  in  the  May  26, 
1993,  Federal  Register  (58  FR  30138)  to 
submit  a  proposal  that  included  details 
on:  (1)  Requested  season  dates  and  other 
regulations  to  be  observed;  (2)  harvest 
anticipated  under  the  requested 
regulations;  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harvest;  (4)  steps  that  will  be  taken  to 
limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  impact  seriously  on  the 
migratory  bird  resource;  and  (5)  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  hunting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
guidelines  have  been  used  successfully 
since  the  1985-86  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season  (August  18, 
1988;  53  FR  31612). 

Although  the  proposed  rule  includes 
generalized  regulations  for  both  early 
and  late  season  hunting,  this  rulemaking 
addresses  only  the  early  season 
proposals.  Late  season  hunting  will  be 
addressed  in  the  rulemaking  to  follow  in 
September  1993.  As  a  general  rule,  early 
seasons  begin  during  September  each 
year  and  have  a  primary  emphasis  on 
such  species  as  mourning  and  white- 


such  species  as  mourning  and  white¬ 
winged  dove.  Late  seasons  are  those  that 
begin  about  October  1  or  later  each  year 
and  have  a  primary  emphasis  on 
waterfowl. 

Also,  in  the  proposed  rule,  the  Service 
pointed  out  that  duck  hunting 
regulations  likely  would  have  to 
continue  to  be  restrictive  because  of  the 
possibility  of  little  overall  improvement 
in  the  duck  population  status  from  last 
year.  Hunting  regulations  were 
restrictive  last  year  for  the  same  reason. 
Recently  completed  breeding 
population  surveys  indicate  that  both 
dabbler  and  diver  numbers  have 
declined  significantly  (-11  percent) 
fi-om  the  low  level  of  last  year,  and  are 
down  18  percent  from  the  long-term 
average.  Although  they  have  not  been 
fiilly  established  as  yet,  late  season  duck 
hunting  regulations  will  probably  be 
somewhat  restrictive  again  during  the 
1993-94  hunting  season. 

Comments  and  Issues  Concerning 
Tribal  Proposals 

For  the  1993-94  migratory  bird 
hunting  season,  the  Service  received 
requests  fi-om  twelve  tribes  and/or 
Indian  groups  that  followed  the  1985 
guidelines  and  are  appropriate  for  final 
rulemaking.  Some  of  the  proposals 
submitted  by  the  tribes  have  both  early 
and  late  season  elements.  However,  as 
noted  earlie^,  only  those  with  early 
season  proposals  are  included  in  this 
final  rulemaking;  seven  tribes  have 
proposals  with  early  seasons. 

Comments  and  revised  proposals 
received  to  date  are  addressed  in  the 
following  section.  The  comment  period 
for  the  proposed  rule,  published  on 
August  13,  closed  on  August  30, 1993. 
Because  of  the  brief  comment  period 
that  was  necessary,  any  comments 
received  on  the  proposed  rule  and/or 
these  early  season  regulations  not 
responded  to  herein  will  be  addressed 
in  the  late  season  final  rule  to  be 
published  in  September. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin 

In  a  July  16, 1993,  letter  to  the  Great 
Lakes  Indiem  Fish  and  Wildlife 
Commission  (GLIFWC),  copied  to  the 
Service,  the  State  of  Wisconsin 
Department  of  Natvual  Resources 
(WIDNR),  voiced  some  concerns  for  the 
regulations  proposed  by  the  GLIFWC  for 
hunting  by  Chippewa  tribal  members. 
With  regard  to  the  goose  season  dates, 
the  WIDNR  voiced  no  objection  but 
suggested  that  the  daily  bag  limit  on 
Canada  geese  remain  at  last  year’s  level. 
The  WIDNR  also  suggested  that  the 
length  of  other  goose  seasons  and  daily 
bag  limits  should  be  consistent  with  that 
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offered  the  State  of  Wisconsin  in 
Federal  frameworics.  The  WIDNR 
opposed  opening  of  the  duck  season  on 
Septemher  IS,  on  the  grounds  that 
Wisconsin  is  a  production  State  and 
many  late-nesting  hens  and  broods  may 
still  be  molting  recovering  from  the 
molt  lliis  wo^d  make  birds  extremely 
vulnerable  to  the  gun.  The  WIDNR 
further  suggested  that  daily  bag  limits 
for  ducks  be  identical  to  those  of  last 
year,  inasmuch  as  spring  duck  breeding 
populations  appear^  to  fall  in 
Wisconsin  in  1993.  (The  GLIFWC  had 
deferred  proposing  daily  bag  limits  on 
dudks  pending  results  of  pr^uction 
surveys,  at  this  point  in  time.)  The  State 
offered  that  it  would  not  obfert  to  the 
GLIFWC  extending  the  season  1  we^  in 
November.  The  WTONR  also  requested 
that  tribal  members  honor  the  noon 
opening  for  shooting  hours  for  the  first 
day  of  the  State’s  duck  season,  as  well 
as  comply  with  Wisconsin’s  open  water 
himtinc  restrictions. 

The  Service,  too,  is  concerned  by  the 
GLIFWC  request  for  liberalization  of  the 
existing  goose  bag  in  the  Minnesota/ 
Wisconsin  zone  to  10  birds  daily.  The 
Mississippi  Valley  Population  of  Canada 
geese  is  down  29  percent  according  to 
a  recent  survey  of  pre-production  birds; 
numbers  of  this  population  have  been  in 
decline  for  the  past  3  years.  The 
Service’s  position  is  that  it  is  not 
prudent  management  to  liberalize  here 
in  the  face  of  more  restrictive 
regulations  elsewhere  in  the  flyway 
aimed  at  conserving  the  resource.  The 
Service’s  guidelines  for  tribal 
regulations  indicate  that  a  50  percent 
increase  over  maximum  allowable 
flyway  bag  limits  are  acceptable.  Thus, 
as  was  ind^cated  in  flie  proposed  rule, 
the  Service  is  approving  a  requested 
overall  increase  in  goose  bag  limits, 
provided  the  daily  bag  limit  not  exceed 
3  Canada  geese  and  3  white-fronted 
geese.  As  regards  the  request  for  an  early 
duck  season  opening  of  September  15, 
this  request  meets  the  Service’s  earliest 
opening  date  guidelines  for  tribal 
seasons,  and  the  request  is  approved. 

In  an  August  10, 1993,  letter  to  the 
Service,  the  GLIFWC  updated  their 
proposal  with  regard  to  the  duck  bag 
limits,  which  were  deferred  pending  the 
outcome  of  surveys.  The  letter  from  the 
(^JFWC  states  in  relevant  part: 

"The  tribes’  proposal  is  the  same  as  last 
year,  an  unlimited  daily  bag  including  no 
more  than  5  mallards,  3  wood  ducks,  1  blade 
duck,  1  redhead  and  1  pintail.  The  season  on 
canvasbacks  is  closed. 

“In  the  recent  eight  years  of  off-reservation 
waterfowl  hunting,  tribal  harvest  has  had  no 
adverse  biological  impact,  with  the  annual 
tribal  harvest  in  the  ceded  territories 
remaining  below  2000  ducks  and  425  geese. 


Compared  to  a  sport  hunting  kill  whidb  vras 
estimated  at  3,828,700  in  1002  for  the 
Mississippi  Plyway  alone,  the  projected 
harvest  under  the  tribes  propo^  is  small, 
and  presents  no  threat  to  any  spedes. 

"The  tribes’  Intent  is  to  provide  tribal 
members  an  effident  subsistence  harvest 
opportunity  in  a  biologically  sound  and 
culturally  significant  way.  The  trust 
responsibility  toward  the  Commission’s 
member  trilm  requires  the  Service  to  honor 
this  intent  and  to  accept  the  tribe’s 
proposal." 

The  Service’s  response  must  be 
similar  to  the  one  provided  last  year, 
when  an  ‘‘unlimited’’  bag  limit,  with 
qualification,  was  requested.  The 
Service’s  response  is  as  follows: 

With  limited  exception,  a  request  for 
an  unlimited  bag  limit  for  any  species 
or  group  of  species  is  unacceptable 
bemuse  it  is  not  consistent  with  sound 
wildlife  conservation  and  management 
principles.  Thus,  given  the  continuing 
depressed  state  of  continental  duck 
populations  and  the  nature  of  the 
proposal,  such  a  request  is 
inappropriate — even  considering  other 
factors  such  as  the  relative  harvests  of 
the  tribes  and  the  rest  of  the  Mississippi 
Flyway.  This  same  request  was  denied 
last  year  (1992-93)  when  the  fall  flight 
index  was  up  slightly  (62  million),  but 
not  significantly,  from  the  1991-92 
season  (61  million).  The  reverse,  and 
more  troubling,  situation  applies  this 
current  year  where  the  projected  fall 
flight  is  lower  by  approximately  3 
million  birds  (59  million).  In  the  context 
of  a  drop  of  this  magnitude  in  the 
estimate  fall  flight  index,  slightly 
higher  production  in  the  northcentral 
area  does  not  warrant  a  liberalization  in 
duck  bag  limits  for  any  component  of 
the  wat^owl  hunting  community.  As 
noted  in  last  year’s  regulations,  in  1991- 
92,  the  Service  acknowledged  the  need 
and  concurred  with  the  request  by  the 
GLIFWC  for  an  additional  duck  in  the 
daily  bag,  and  2  in  the  possession  limit 
bag.  This  increase  for  ducks,  as  well  as 
the  one  for  geese,  was  realized  only  by 
the  GLIFWC,  and  not  available  to 
nontribal  hunters  in  the  Mississippi 
Flyway.  The  increase  approval  was 
based  at  that  time  on  a  justification  to 
realize  a  subsistence  harvest  for  tribal 
members  and  a  modest  production 
increase  in  strictly  local  ducks 
In  consideration  of  all  the  pertinent 
factors,  mainly  those  outlined  above,  the 
Service  must  deny  the  request  for  an 
unlimited  bag  limit  for  the  GLIFWC. 

The  Service  will  hold  the  bag  limit  for 
the  GLIFWC  for  the  1993-94  season  at 
the  1992-93  season  level,  urith  special 
limits  on  certain  species,  until  such 
time  as  the  overall  duck  population 
situation  improves  and/or  a  biologically 


appropiiate  request  for  bag  limit  change 
can  be  entertained. 

The  Service  has  received  no 
communication  fiom  the  States  or 
others  regarding  the  revised  GLIFWC 
proposal;  the  recency  of  the  revision 
may  have  precluded  a  response. 

Other  Tribal  Regulatory  Proposals  and 
Contacts 

The  Service,  in  cooperation  with  the 
Oneida  Tribe  of  Indians  of  Wisconsin, 
has  changed  the  opening  dates  of  the 
duck  and  goose  seasons  to  be  consistent 
with  Service  tribal  regulations 
guidelines.  Seasons  ^  these  two  groups 
of  migratory  birds  will  now  open  on 
September  15  instead  of  September  1. 

In  summary,  this  rule  amends 
§  20.110  of  50  CFR  to  make  current  for 
the  early  1993-94  migratory  bird 
hunting  season  the  isolations  that  will 
apply  on  Federal  Indian  reservations, 
off-reservation  trust  lands  and  ceded 
lands.  These  regulations  take  into 
account  the  ne^  to  continue  the 
reduced  harvest  of  some  migratory 
birds. 

Administrative  Actions 
NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  ’’Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)”  was  filed 
with  the  Council  on  Environmental 
Quality  on  ]ime  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  )une  13, 1975  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14}’’  was  filed  on  June  9, 1988,  and  a 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17. 1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands”  is 
available  from  the  Service. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543), 
provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act” 
(and)  shall  "insure  that  any  action 
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authorized,  funded  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
[critical]  habitat  *  *  *“  Consequently, 
the  Service  initiated  section  7 
consultation  imder  the  Endangered 
Species  Act  for  the  1993-94  migratory 
bird  hunting  season  regulations, 
including  those  that  apply  on  Federal 
Indian  reservations  and  ceded  lands. 

The  Service’s  biological  opinions 
resulting  from  its  consultation  imder 
section  7  of  the  Endangered  Species  Act 
may  be  inspected  by  the  public  in  either 
the  Division  of  Endangered  Species  or 
the  Office  of  Migratory  Bird 
Management,  U.  S.  Fish  and  Wildlife 
Service,  room  634-Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  VA,  or  write  Director/MBMO, 
U.  S.  Fish  and  Wildlife  Service,  634 
ARLSQ,  Main  Interior  Building, 
Washington,  DC  20240.  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES.  In  August  1993, 
the  Division  of  Endangered  Species 
concluded  that  the  proposed  action  is 
not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
thinju,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangerad  and 
threatened  species  and  their  habitats. 

Regulatory  Flexibility  Act.  Executive 
Orders  12291,  12612,  12630,  and  12778, 
and  the  Paperwork  Reduction  Act 

In  the  April  9,  Federal  Register,  the 
Service  reported  measures  it  had 
undertaken  to  comply  with 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  and  Executive  Order  12291, 
“Federal  Regulation,”  of  February  17, 
1981.  These  included  preparing  a 
Determination  of  Efrectsnnd  revising 
the  Final  Regulatory  Impact  Analysis 
(FRIA),  and  publication  of  a  summary  of 
the  latter.  These  regulations  have  been 
determined  to  be  major  under  Executive 
Order  12291,  and  they  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act.  A  Regulatory 
Flexibility  Analysis  (RFA),  prepared  as 
a  part  of  the  FRIA,  conclude  that  this 
rule  would  have  significant  effects  on 
small  entities.  Information  contained  in 
that  document  stated  that  while  the 
Service  believes  that  its  rules  for 
migratory  bird  hunting  are  “major,”  and 
impact  “small  entities,”  particularly 


small  businesses,  it  has  been  unable  to 
locate  information  of  the  kind  needed  to 
complete  its  analysis  of  effects  on  small 
entities.  The  FRIA  and  RFA  document 
the  relationships  between  hunting 
regulations,  and  hunter  numbers  and 
hunter  days,  both  of  which  have  major 
economic  implications.  The  Service 
concluded  that  the  adoption  of  other 
regulatory  options  would  have  little 
impact  upon  hunter  expenditures  at  the 
national-economy  or  small-entity  levels. 
Unless  migratory  bird  hunting 
regulations  are  established,  the  national 
economy  stands  to  lose  at  least  $1 
billion  annually.  Most  of  this  loss  would 
be  borne  by  small  entities. 

It  has  been  determined  that  this  rule 
will  not  involve  the  taking  of  any 
Constitutionally  protected  property 
rights,  as  defined  in  Executive  Order 
12630,  and  will  not  have  any  significant 
federalism  effects,  under  Executive 
Order  12612.  The  Department  of  the 
Interior  has  certified  to  the  Office  of 
Management  and  Budget  that  these 
regulations  meet  the  applicable 
standards  provided  in  section  2(a)  and 
2(b)(2)  of  Executive  Order  12778.  These 
determinations  are  detailed  in  the 
aforementioned  documents  which,  with 
other  documentation,  are  available  on 
request  from  the  Office  of  Migratory 
Management,  U.S.  Fish  and 
Wildlife  Service,  room  634  ARLSQ, 

1849  C  Street,  NW.,  Washington,  DC 
20240.  This  rule  does  not  contain  any 
information  collection  requiring 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Memorandum  of  Law 

In  the  April  9  Federal  Register,  the 
Service  stated  that  it  planned  to  publish 
its  Memorandum  of  Law  for  the  1993- 
94  migratory  bird  hunting  regulations 
with  its  first  final  rulemaking.  This  has 
occurred  with  the  “Final  Frameworks 
for  Early-Season  Migratory  Bird  Hunting 
Regulations,”  and  can  be  found  in  that 
document  published  on  August  23, 1993 
(58  FR  44576).  The  Department  has 
determined  that  it  has  fulfilled 
requirements  of  section  4  of  Executive 
Order  12291  and  the  Migratory  Bird 
Treaty  Act  in  developing  the  1993-94 
migratory  bird  hunting  regulations;  the 
regulations  are  adequately  supported  by 
the  Service’s  records. 

Authorship 

The  primary  author  of  this  early 
season  final  rule  is  Dr.  Keith  A. 
Morehouse,  Staff  Specialist,  Office  of 
Migratory  Bird  Management,  working 
under  the  direction  of  Paul  R.  Schmidt, 
Chief. 


Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  lime  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  hunting  regulations 
for  certain  triMs  were  published  on 
August  13, 1993,  the  Service  established 
the  longest  possible  period  for  public 
comments.  In  doing  this,  the  Service 
recognized  that  time  would  be  of  the 
essence.  However,  the  comment  period 
provided  the  maximum  amount  of  time 
possible  while  ensuring  that  this  final 
rule  would  be  published  before  the 
beginning  of  the  early  hunting  season 
beginning  on  September  1, 1993. 

Under  the  authority  of  the  Migratory 
Bird  Treaty  Act  of  July  3, 1918,  as 
amended  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds  other  than 
waterfowl. 

Therefore,  for  the  reasons  set  out 
above,  the  Service  finds  that  “good 
cause”  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  this  final  rule  will 
take  effect  on  September  1, 1993. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
chapter  I  of  title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act,  as 
amended  (16  U.S.C.  703  et  seq.). 

(Editorial  Note:  The  following  hunting 
regulations  provided  for  by  §  20.110  of  50 
CFR  part  20  will  not  appiear  in  the  Code  of 
Federal  Regulations  because  of  their  seasonal 
nature.) 

2.  Section  20.110  is  revised  to  read  as 
follows: 

§  20.1 10  Seatons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

.  (a)  Penobscot  Indian  Nation,  Old 
Town,  Maine  (Tribal  Members 
Sustenance  Season). 
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Ducks: 

Season  Dates:  Begin  September  18. 
close  November  30, 1993. 

Daily  Bag  Limits:  The  daily  bag  limit 
is  4,  except  that  it  may  include  no  more 
than  1  black  duck  and  2  wood  ducks. 

Geese 

Season  Dates:  Begin  September  18, 
close  November  30. 1993. 

Daily  Bag  Limits:  The  daily  bag  limit 
is  3  Canada  geese,  3  snow  geese,  or  3 
geese  in  the  aggregate. 

General  Conditions:  (i)  Tribal 
members  may  hunt  waterfowl  (ducks 
and  geese)  on  Penobscot  Indian 
Territory  under  special  sustenance 
regulations  dining  the  1993-94  hunting 
season.  When  the  sustenance  and 
Maine’s  general  waterfowl  season 
overlap,  the  daily  bag  limit  for  tribal 
members  is  only  the  larger  of  the  two 
daily  bag  limits. 

(ii)  Possession  limits  on  ducks  and 
geese  during  the  tribal  sustenance 
season  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 
member’s  residence. 

(iii)  Tribal  members  shall  comply 
with  all  other  basic  Federal  migratory 
bird  hunting  regulations  in  SO  CFR  part 
20;  shooting  hours  for  tribal  members  in 
the  sustenance  season  have  been 
changed  to  one-half  hour  before  sunrise 
to  sunset. 

(iv)  Each  tribal  waterfowl  hunter  16 
years  of  age  or  over  must  possess  and 
carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp), 
signed  in  ink  across  the  face. 

(v)  Nontribal  members  hunting  within 
Penobscot  Indian  Territory  must  adhere 
to  the  seasons  and  bag  limits  established 
by  the  State  of  Maine. 

(vi)  Special  regulations  established  by 
the  Penobscot  Indian  Nation  also  apply 
in  Penobscot  Indian  Territory. 

(b)  White  Mountain  Apache  Tribe, 
Fort  Apache  Indian  Reservation, 
Whiteriver,  Arizona  (Tribal  Members 
and  Nonmembers). 

Band-tailed  Pigeons 

Season  Dates:  Open  September  3, 
close  September  12, 1993. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3  and  the  possession 
limit  is  6. 

Mourning  Doves 

Season  Dates:  Open  September  3, 
close  September  12. 1993. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  8  and  the  possession 
limit  is  16. 

General  Conditions:  All  non-tribal 
hunters  hunting  band-tailed  pigeons 


and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  ^e  White  Mountain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  nontribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  part 
20  regarding  shooting  hours  and  manner 
of  taking. 

(c)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members). 

Ducks/Coot 

Season  Dates:  Open  September  1, 
1993,  and  close  February  1, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession;  except  that  bag  and 
possession  limits  are  restricted  for 
pintail,  canvasback,  harlequin,  wood 
duck  and  blue-winged  teal  to  those 
established  for  the  PaciHc  Flyway  by 
final  Federal  frameworks,  to  be 
announced. 

Geese 

Season  Dates:  Open  September  1, 
1993,  and  close  February  1, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession;  except  that  the  bag  limits  for 
brant  and  cackling  and  dusky  Canada 
geese  are  to  be  those  established  for  the 
Pacific  Flyway  in  accordance  with  final 
Federal  fi'ameworks,  to  be  announced. 
The  tribes  also  set  a  maximum  annual 
bag  limit  on  ducks  and  geese  for  those 
tribal  members  who  engage  in 
subsistence  hunting. 

Snipe 

Season  Dates:  Open  September  1, 
1993,  and  close  February  1, 1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  with  12  in 
possession. 

General  Conditions:  All  waterfowl 
hunters,  members  and  non-members, 
must  obtain  and  possess  while  hunting 
a  valid  hunting  permit  firom  the  Tulalip 
tribes.  Also,  all  non-members  must  be 
accompanied  by  a  Tulalip  tribal  member 
whenever  hunting  pursuant  to  Tulalip 
tribal  law  and  must  possess  (except  for 
member  spouses)  a  valid  Washin^on 
State  hunting  license.  All  Tulalip  tribal 
members  must  have  in  their  possession 
while  hunting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 


enforced  by  the  tribes  and  available  at 
the  tribal  office. 

(d)  Navajo  Indian  Reservation, 
Window  Rock,  Arizona  (Tribal  Members 
and  Nonmembers). 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30, 1993. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5  and  the  possession 
limit  is  10. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30. 1993. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10  and  the  possession 
limit  is  20. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20,  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(e)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members). 

Ducks 

Season  Dates:  Open  September  15, 
close  November  30, 1993. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  5,  including  no  more 
than  3  mallards  (only  1  of  which  can  be 
a  mallard  hen),  4  wood  ducks,  1 
canvasback,  1  redhead,  2  pintails,  and  1 
hooded  merganser.  Possession  limit  is 
twice  the  daily  bag  limit. 

Geese 

Season  Dates:  Open  September  15, 
close  November  30. 1993. 

Daily  Bag  and  Possession  Umits: 
Daily  l^g  limit  is  2  Canada  geese,  that 
must  be  tagged  after  harvest  with  tribal 
tags.  The  tribe  will  reissue  tags  upon 
registration  of  the  daily  bag  limit.  A 
season  quota  of  150  birds  is  adopted.  If 
the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time. 

Mourning  Dove 

Season  Dates:  Open  September  1, 
close  November  30, 1993. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  10,  and  the  possessi'^n 
limit  is  20. 

Woodcock 

Season  Dates:  Open  September  1. 
close  November  30, 1993. 
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Dmly  Bag.  amd  Possesskm  limits: 

Daily  bag  limit  is  6,  and  tha  poaseasran 
limit  is  12: 

(9  Coloradt*  River  bKtian  TrAes, 
Parker,  Arizona  (Tribal  UKodrerr  and 
Nonmembers). 

Doves 

Season  Dates:  Open  September  1, 
close  September  IS.  1993;  then  open 
NovembOT  17.  cfose  December  31, 1993. 

Daily  Bag  and  Possession  Limits: 

Daily  bag  limit  is  10  moumiagor  19 
white-winged  doves,  or  10  in  the 
aggregate  per  day,  Tlie  possession  limit 
is  twice  die  daily  bag  limit. 

General  Conc^ions:  A  valid  Colorado 
River  IncGan  Reservation  hvmting  persoit 
is  required  and  must  be  in  poesession 
before  taking  any  wildlife  oa  tribal 
lands.  Persons  fonrteen  years  and  older 
are  required  to  have  e  vaUd  permit.  Any 
person  transporting  game  birds  off  the 
Colorado  RWer  Indiaii  Reservation  must 
have  a  valid  tran^iort  declaration  form. 
Other  tribal  regulatioiis  apply,  and  may 
be  obtained  at  the  Fish  and  Game 
in  Parker.  Arizona. 

(gl  Great  Lakes  Indian  Fish  and 
Wildlife  Commission,  Odanah, 
Wisconsin  (Tribal  Members  Only).. 

Dudes 

Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Open  September  15. 
close  November  7. 1993. 

Daily  Bag  LunU:  The  daily  beg  limit  is 

4.  including  no  more  than:  1  hmi 
mallard  and  3  iMllards  lotah  3  wood 
dudO;  1  black  dock;  1  redhead  and  1 
pintail.  The  taking  of  canvesbacks  is 
prohibited 

Mergfutsers 

Wisconsin  and  Minnesata  Zones: 
Season  Dates:  Open  September  15. 
close  November  7. 1993. 

DoBy  Bag  Limit:  The  daily  bag  limit  is 

5.  including  no  more  than  1  hooded 
merganser. 

Canada  Geese 

Wisconsm  and  Minnesota  Zones: 
Season  Dates:  Open  September  15. 
close  December  1. 1993. 

Dmly  Bag  Limit:  The  dtri^rbag  limit  is 
3. 

Michigan,  1842  Treaty  Zone 

Season  Dates:  Open  September  1. 
close  September  10. 1993. 

Daily  Bag  Limit:  The  daffy  bag  limit  is 
3. 


Michigan,  i83&  Tteaty  Zone 
Season  Dales:  Open  September  1. 
close  Septomber  10, 1993. 

Daffy  Bag  D'nrB:  The  daily  beg  limit  is 
3. 

Other  Geese  (Blue,  Snow,  and  White- 
fronted) 

WiscoBsiB  (otd  Mianesabr  Zones: 
Seaaoni  Dotes:  Open.  September  15. 
close  December  1, 1993. 

Daily  Bag  limit:  The  daily  bag  Iknk  is 

19.  including  no  more  than  Z  white- 
fronted  geese  and  2  Casade  geese. 

Coats  and  Corrmton  Moorhens 
(Gallinule) 

Wiscoasm  and  Minnesota  Zones.- 
Season  Dates: Open  September  15, 
close  November  7. 1993. 

Daily  Bag  Limit:  The  daily  beg  limrt  is 

20,  singly  or  in  the  aggregate. 

Sora  and  Virginia  Rails 

Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Open  September  15, 
close  November  7. 1993. 

Daily  Bag  Limit  The  daily  bag  limit  is 
25,  singly  or  in  the  aggregate.  The 
possession  Uout  is  25. 

Michigan,  1842  and  IBX  Zones 

Season  Dates:  Open  September  15, 
close  November  14, 1993. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  singly  or  in 
aggregate.  The  possession  Gmit  is  25. 

Common  Snipe 

WrscoTTsm  and  AGnnesata  Zones: 
Season  Dates:  Open  Seprtember  15, 
close  November  7, 1993. 

Daily  Bag  LtmH:  The  daily  bag  liiwh  is 

8. 

Michigan,  1842  and  1836  Zones 

Season  Dates:  Opoi  September  15, 
close  November  14, 1983. 

Daily  Bag  Limit:  The  daily  bag  limit  is 

8. 

Woodcock 

Wisconsin  cmd  Minnesota  Zone's: 
Season  Dates:  Open  Septoidier  7, 
close  November  30, 1993. 

DaBy  Bag  Lmut:  The  daily  bag  Hmxl  is 
5. 

Michigan.  1842  and  1836  Zones 

Season  Dates:  Open  September  15, 
closa  Novendim'  14. 1993, 

Daily  Bag  Limit:  The  dally  bag  limit  is 
5. 

General  Conditions:  (i>  While  hunting 
waterfowl,  a  trftal  memW  must  carry 


on  his/her  person  a  valid  tribal 
waterfowl  hunting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tsib^  codes  thM  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  This  Model  Code  was  the  subject 
of  the  stipolation  in  Lac  Courte  Oreitles 
V.  State  of  Wiscatain  regarding 
migratory  bird  honting.  Except  as 
modified  herein,  these  amended 
regulations  parallel  Federal 
requirements:  50  CFR  pwt  20,  and 
shooting  hour  reguleticms  in  50  CFR 
part  20,  subpart  K,  as  tobmiting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  appikrabfe  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas.  . 

(iv)  Minnesota  and  Michigan — ^Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  appliesdile  State  statutes. 
Trib^  members  hunting  in  Michigan 
will  comply  with  tribal  codes  that 
contain  provisions  parallel  to  Michigan 
law  regarding  duck  blinds  and  decoys. 

|vl  Possession  limits  fior  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member’s  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  imless  tagged  by  a  tribal  or  Slate 
conservation  warden  as  having,  been 
taken  on-resmvation.  hi  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  statutes.  All  migratory 
birds  which  fall  on  resorvation.  knds 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

Dated:  August  13, 1993. 

Don  Daily, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 
[RIN  320fr-AF46] 

Pay  Under  the  General  Schedule; 
Locality>Based  Comparability 
Paymente 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  to  implement  5  U.S.C.  5304, 
which  authorizes  “locality-based 
comparability  payments”  for  most 
General  Schedule  employees.  The 
regulations  are  similar  in  many  respects 
to  the  regulations  governing  interim 
geographic  adjustments  for  General 
Schedule  and  certain  other  employees 
Based  on  a  recommendation  of  the 
Federal  Salary  Council,  the  proposed 
regulations  identify  the  28  “locality  pay 
areas”  within  which  locality-based 
comparability  payments  would  be  paid 
und^S  U.S.e.  5304.  In  additien, 
proposed  regulations  provide  that  the 
“locality  rate  of  pay”  is  to  be  calculated 
in  all  cases  on  the  basis  of  the 
employee’s  “scheduled  annual  rate  of 
pay,”  which  excludes  a  special  salary 
rate  established  under  S  U.S.C.  5305 
(whether  local,  nationwide,  or 
worldwide  in  coverage). 

OPM  also  is  proposing  amformiag 
changes  in  the  regulationa  governing 
interini  geographic  adjustments  and 
special  pay  adjustments  for  law 
enforcement  officers. 

DATES:  Comments  nrost  be  received  en 
orbefbzc  Sephmiber  30, 1993. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Barbara  L.  Fiss,  Assistant 
Director  for  Compensation  Policy,  U.S. 
Office  of  Personnel  Management,  room 
6H731, 1900  E  Street  NW.,  Washington 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Weddel,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  is 
proposing  regulations  to  implement  5 
U.S.C.  5304,  which  provides  for  the 
payment  of  locality-based  comparability 
payments  to  General  Schedule 
employees  when  the  rates  payable  to 
General  Schedule  employees  are 
generally  lower  than  the  rates  paid  for 
ffie  same  levels  of  work  by  non-Federal 
workers  in  the  same  locality. 

Locality  Pay  Areas 

Section  5304(a)(1)  of  title  5,  United 
States  Code,  provides  that  comparability 


paymeatsahail  be  payable  within  each 
lo^ily  deterraiiiBd  to  have  a  pay 
disparity  greater  than  5  percai^  Section 
5304(f)(1)  authorizes  the  Preeidenfsp^ 
agent  (consisting  of  the  Secnetwy  of 
Labor,  the  Director  of  the  Office  of 
Management  and  Budget,  and  the 
Director  of  OPM)  to  provide  for  such 
pay  localities  as  the  pay  agent  considers 
appropriate.  In  so  doing,  the  pay  agent 
must  give  thorough  consideration  to  the 
views  and  recommendations  of  tiia 
Federal  Salary  Council,  a  body 
composed  of  experts  in  the  fields  of 
labor  relations  and  pay  and 
representatives  of  Federal  enplojrae 
organizations.  Members  of  the  Federal 
Salary  Council  are  appointed  by  the 
President  and  have  meet  regularly  since 
January  1992  to  consicfiac  issues  rsl^mg 
to  the  establishment  of  a  locality  pay 
system  for  General  Schedule  employees. 

The  Federal  Salary  Council  has 
recommended  to  the  pey  agent  th^  a 
total  of  28  areas  be  established  as  pey 
localities.  The  28  areas  wouU  cover  alt 
General  Schedule  employees- whose 
official  duty  stations  are  located  wiffiin 
the  48  contiguous  States  and  the  District 
o£  Cjilumbia.  The  Council  recommended 
that  the  geographic  boundaciss  of  the 
pay  localities  for  the  first  comparability 
payments  to  be  made  under 5  U.S.C. 

5304  coincide  with  the  existing 
boundaries  of  the  27  Metropolitan 
Statistical  Areae  (MSA’s)  and 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA’s)  within  which  the 
Bureau  of  Labor  Statistics  (BLS)  is 
conducting,  salary  surveys  for  locality 
pay  purposeSvplus  one  additional  area 
composed  of  the  “Rest  of  the  United 
States."  MSA's  and  CMSA’s  ate  defined 
by  the  Office  oi  Management  and 
Budget 

The  Federal  Salary  Council  also 
recommended  that  comparability 
payments  for  employees  whose  official 
duty  stations  are  located  outside  of 
certain  of  the  27  MSA’s  and  CMSA’s 
within  which  BLS  surveys  are  being 
conducted  be  paid  at  the  rate  apphcabla 
to  employees  whose  official  di^ 
stations  are  located  within  those  areas 
under  certa.  ircumstances.  In  the  case 
of  county- Wiv  ’areas  of  apiplication,” 
the  county  mu&i  oe  contiguous  to  a  pay 
locality,  contain  at  least  2,000  Gene^ 
Schedule  (GS/GM)  employees,  have  a 
significant  level  of  urbanization,  and 
demonstrate  some  economic  linlu^e 
with  the  survey  location  (e.g., 
commuting  patterns).  The  oi^  counties 
that  meet  these  criteria  are  Santa 
Barbara  County,  California,  which  is 
contiguous  to  the  Los  Angeles- 
Riverside-Orange  County,  CA  CMSA, 
and  St.  Mary’s  County,  Maryland,  which 


is  contiguous  to  the  Washington- 
Baltimore,  DC-MD-VA-WV  CMSA. 

In  the  case  of  a  portion  of  a  Federal 
facility  lying  outside  an  MSA  or  CMSA, 
the  “area  of  application”  must  have  at 
least  1,000  GS/GM  employees,  the  duty 
station(s)  of  the  majority  of  GS/GM 
employees  must  be  within  10  miles  of 
the  “prime  critical  survey  area” 
boundary,  and  a  significant  number  of 
the  area’s  employees  must  commute 
from  the  pay  locality.  The  only  Federal 
facility  that  meets  these  criteria  is 
Edwards  Air  Force  Base,  California, 
which  lies  partly  outside  of  the  Los 
Angeles-Riverside-Orange  County,  CA 
CMSA. 

'The  President’s  pay  agent  has 
autiiorized  OPM  to  issue  proposed 
regulations  identifying  the  28  areas 
recommended  by  the  Federal  Salary 
Council  as  “locality  pay  areas.” 
Consistent  with  the  recommendations  of 
the  Federal  Salary  Coxmcil,  the 
proposed  regulations  include  Santa 
Barbara  County  and  all  of  Edwards  Air 
Force  Base,  California,  within  the 
boundaries  of  the  Los  Angeles- 
Riverside-Orange  County,  CA  locality 
pay  area.  Similarly,  the  proposed 
regulations  include  St.  Mary’s  County, 
Maryland,  within  the  boundaries  of  the 
Washington-Baltimore,  DC-MD-VA-WV 
locality  pay  area.  However,  the 
proposed  regulations  do  not  necessarily 
reflect  the  views  of  the  pay  agent 
cmiceming  the  establishment  of  pay 
locdities. 

After  the  30-day  public  comment 
period  on  these  proposed  regulations, 
the  pay  agent  will  consider  the 
comments  received  on  these  regulations 
fi-om  Federal  employees,  agencies, 
employee  unions,  and  other  interested 
parties  before  making  its  determination 
on  the  establishment  of  pay  localities. 
The  pay  agent  also  will  consider  any 
additional  views  and  recommendations 
expressed  directly  to  the  pay  agent  by 
any  member  of  the  Federal  Salary 
Council  or  by  employee  organizations 
not  represented  on  the  Council.  The 
final  regulations  issued  by  OPM  will 
reflect  the  pay  agent’s  final 
detennination  on  this  matter. 

Administration  of  Locality-Based 
Comparability  Payments 

The  administration  of  locality-based 
comparability  payments  under  these 
proposed  regulations  would  be  very 
similar  to  the  administration  of  interim 
geographic  adjustments  (IGA’s)  under  5 
CFR  531,  subpart  A.  Under  the 
regitiations  governing  IGA’s,  an 
nnployee’s  “adjusted  annual  rate  of 
pay”  is  calculated  by  multiplying  the 
employee’s  “scheduled  annual  rate  of 
pay”  by  1.08.  Similarly,  under  the 
proposed  regulations,  an  employee’s 
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proposed  regulations,  an  employee’s 
"lo^ity  rate  of  pay"  would  oe 
calculated  by  multiplying  the 
employee’s  "schedule  annual  rate  of 
pay"  by  the  factOT  determined  by  the 
Prwident  in  accordance  with  5  U.S.C. 
5304  or  5304a  for  each  locality  pay  area. 
Thus,  for  the  vast  majority  of  GS 
employees,  a  simple  one-step 
calculatitm  is  all  that  is  needed  to 
determine  the  employee’s  new  pay 
entitlement. 

For  employees  who  are  covered  by 
special  s^ary  rates,  IGA’s,  and/or 
special  pay  adjustments  for  law 
enforcement  officers  (LEO's),  the 
determination  of  an  employee’s  pay 
entitlement  would  involve  a  few 
additional  steps.  Under  the  proposed 


locality  pay  regulations,  employees  are 
entitled  to  receive  the  greatest  of  up  to 
four  separately  calculated  pay 
entitlements.  For  example,  a  GS 
employee  in  an  IGA  area  who  is  not  a 
law  enforcement  officer  and  is  not 
receiving  a  special  salary  rate  would  be 
entitled  to  the  greater  of  the  IGA 
"adjusted  annual  rate  of  pay"  or  the 
"locality  rate  of  pay"  under  the 
propos^  locality  pay  regulations.  If  the 
same  employee  were  in  a  position 
covered  by  a  special  salary  rate 
established  by  OPM  imder  5  U.S.C. 
5305,  he  or  she  would  receive  the 
greatest  of  (1)  The  special  rate  under  5 
U.S.C.  5305,  (2)  the  IGA  "adjusted 
annual  rate  of  pay,"  or  (3)  the  "locality 
rate  of  pay."  Finally,  if  the  same 


employee  were  a  "law  enforcement 
officer."  as  defined  in  5  U.S.C.  5541(3), 
he  or  she  would  be  entitled  to  the 
greatest  of  (1)  the  special  rate  under  5 
U.S.C.  5305,  (2)  the  IGA  “adjusted 
annual  rate  of  pay,"  (3)  the  “special  law 
enforcement  adjusted  rate  of  pay."  or  (4) 
the  “locality  rate  of  pay.” 

The  chart  below  illustrates  the  most 
complex  case,  in  which  the 
determination  of  an  employee’s  pay 
entitlement  requires  the  comparison  of 
four  different  pay  entitlements.  In  this 
hypothetical  example,  the  employee 
would  receive  the  “special  law. 
enforcement  adjusted  rate  of  pay,"  since 
that  rate  is  greater  than  any  of  the  other 
three  applicable  pay  entitlements. 


Examf»le:  GS-9,  Step  1,  LEO  Receiving  a  Special  Rate  Under  5  U.S.C.  5305  in  an  IGA  /Vrea 


$29,641 

$31,012 

$33,309 

$30,438 

Special  rate  estabished  by  OPM 
under  5  U.S.C.  5305  for  some 
LEO’S. 

Ac^usted  anrxial  rate  of  pay  (LEO 
statutory  special  rate  of 
$28,715  times  1.08). 

Special  law  enforcement  adjusted 
rate  of  pay  (LEO  statutory  spe¬ 
cial  rate  of  S^.715  times  1.16). 

Locality  rate  of  pay  (LEO  statu¬ 
tory  special  rate  of  $28,715 
times  1.06). 

The  chief  difierence  between  the 
current  regulations  governing  IGA’s  and 
the  proposed  regulations  governing 
loceJity-based  comparability  payments 
is  that  the  "locality  rate  of  pay”  would 
be  calculated  in  all  cases  on  the  basis  of 
the  employee’s  “scheduled  annual  rate 
of  pay,”,  which  excludes  any  special 
salary  rate  established  under  5  U.S.C. 
5305  (whether  local,  nationwide,  or 
worldwide  in  coverage).  Under  the 
current  IGA  regulations  and  the 
regulations  on  special  pay  adjustments 
for  LEO’s  (5  CFR  531,  subpart  C), 
nationwide  and  worldwide  special  rates 
under  5  U.S.C.  5305  are  included  in  the 
definition  of  "scheduled  annual  rate  of 
pay."  Because  the  law  requires  that 
IGA’s  and  special  pay  adjustments  for 
LEO’S  must  be  administered,  to  the 
extent  practicable,  in  the  same  manner 
locality-based  comparability  payments 
are  administered,  we  are  also  proposing 
to  change  the  IGA  regulations  and  the 
regulations  on  special  pay  adjustments 
for  LEO’s  to  exclude  nationwide  and 
worldwide  special  rates  (other  than 
special  rates  for  LEO’s  under  section 
403  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA)) 
from  the  definition  of  "scheduled 
annual  rate  of  pay."  This  means 
nationwide  and  worldwide  special  rates 
would  no  longer  serve  as  the  basis  for 
calculating  an  employee’s  IGA 
"adjusted  annual  rate  of  pay"  or 
"special  law  enforcement  adjusted  rate 
of  pay.” 


OPM  is  proposing  to  make  this  change 
in  the  method  of  calculating  an 
employee’s  IGA  "adjusted  annual  rate  of 
pay”  or  "special  law  enforcement 
adjusted  rate  of  pay"  because  the 
implementation  of  a  locality  pay  system 
for  General  Schedule  employees 
throughout  the  continental  United 
States  is  intended,  over  time,  to 
eliminate  or  significantly  reduce  the 
need  to  establish  special  rates  of  pay  for 
Federal  employees  on  either  a  local  or 
nationwide  basis.  We  adopted  a 
different  policy  when  IGA’s  and  special 
pay  adjustments  for  LEO’s  were  first 
established  because  both  were  intended 
to  provide  immediate  relief  from 
significant  recruitment  and  retention 
problems  in  some  of  the  larger 
metropolitan  areas.  In  addition,  little 
information  was  available  at  that  time 
about  the  relative  salary  levels  of 
Federal  and  non-Federal  white-collar 
employees  in  those  areas.  Now  that  a 
locality  pay  system  is  being 
implemented  throughout  the 
continental  United  States,  there  is  no 
need  to  continue  a  policy  that  was 
developed  as  an  interim  measure 
pending  the  implementation  of  a 
permanent,  nationwide  system. 

The  proposed  method  of  calculating 
an  employee’s  “locality  rate  of  pay"  is 
contingent  upon  the  issuance  of  an 
Executive  order  delegating  to  OPM  the 
President’s  authority  under  5  U.S.C. 
5305(g)(1)  to  determine  the  extent  to 
which  comparability  payments  shall  be 
payable  to  employees  who  are  receiving 


special  rates  of  pay  under  5  U.S.C.  5305. 
A  similar  Executive  order  relating  to  the 
calculation  and  payment  of  IGA’s  was 
issued  on  December  12, 1990.  (See 
Executive  Order  12736.) 

OPM  recognizes  that  the  proposed 
method  of  calculating  an  employee’s 
IGA  "adjusted  annual  rate  of  pay”  or 
"special  law  enforcement  adjusted  rate 
of  pay"  would  result  in  a  lower  IGA 
adjusted  rate  or  special  law  enforcement 
adjusted  rate  for  employees  in  an  IGA 
area  who  are  receiving  nationwide  or 
worldwide  special  rates.  Therefore,  the 
proposed  regulations  provide  for 
continuing  an  IGA  “adjusted  annual  rate 
of  pay"  and  a  "special  law  enforcement 
adjusted  rate  of  pay"  that  was 
previously  calculated  on  the  basis  of  a 
nationwide  or  worldwide  special  salary 
rate.  The  total  pay  of  these  employees 
would  not  be  reduced.  In  addition,  these 
employees  would  be  entitled  to  receive 
an  increase  in  total  pay  equal  to  the 
dollar  amount  of  a  general  adjustment 
under  5  U.S.C.  5303  or  similar  provision 
of  law  in  the  rate  of  basic  pay  for  the 
employee’s  grade  and  step  (or  relative 
position  in  the  rate  range). 

As  in  the  case  of  an  IGA  "adjusted 
annual  rate  of  pay"  or  a  "special  law 
enforcement  adjusted  rate  of  pay,"  a 
"locality  rate  of  pay”  will  be  considered 
basic  pay  by  statute  for  the  purpose  of 
computing  retirement  deductions  and 
benefits,  life  insurance  premiums  and 
benefits,  and  premium  pay.  Similarly,  as 
in  the  case  of  an  IGA  "adjusted  annual 
rate  of  pay”  or  a  "special  law 
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enforcement  adjusted  rate  of  pay,"  a 
“locality  rate  of  pay”  also  would  be 
considered  basic  pay  by  regulation  for 
the  purpose  of  computing  an  employee’s 
entitlement  to  severance  pay  under 
subpart  G  of  5  CFR  part  550  and  for 
advances  in  pay  under  subpart  B  of  5 
CFR  part  550. 

Other  Conforming  Regulatory  Changes 

Other  conforming  changes  have  been 
made  in  the  regulations  on  IGA’s 
(subpart  A  of  5  CFR  part  531)  and 
special  pay  adjustments  for  LEO’s 
(subpart  C).  These  changes  make  it  clear 
that  when  the  new  “locality  rate  of  pay” 
exceeds  the  IGA  “adjusted  annual  rate 
of  pay”  or  the  “special  law  enforcement 
adjusted  rate  of  pay,”  the  employee’s 
entitlement  to  an  adjusted  rate  of  pay 
under  either  of  these  authorities 
terminates.  Until  that  time,  employees 
who  are  entitled  to  an  adjusted  rate  of 
pay  imder  either  of  these  authorities 
will  receive  the  higher  rate  of  pay.  For 
example,  if  the  comparability  payment 
in  any  one  of  the  th^  IGA  areas  is  less 
than  8  percent,  non-LEO’s  in  that  area 
would  continue  to  receive  an  IGA  of  8 
percent.  Similarly,  if  the  “locality  rate  of 
pay”  in  an  area  covered  by  special  pay 
adjustments  for  LEO’s  is  less  than  the 
LEO  special  pay  adjustment,  LEO’s  in 
that  area  would  continue  to  receive  the 
LEO  special  pay  adjustment. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  \mder  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects 
5  CFF  Part  531 

Government  employees.  Wages. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly.  0PM  is  proposing  to 
amend  part  531  of  title  5,  Code  of 
Federal  Regulations,  as  follows; 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5307,  5338,  and 
chapter  54;  E.0. 12748,  56  FR  4521,  February 
4, 1991,  3  CFR  1991,  Comp.,  p.  316; 

Subpart  A  also  issued  under  5  U.S.C.  5304 
note,  and  E.0. 12786,  56  FR  67453,  December 
30. 1991, 3  CFR  1991  Comp.,  p  376; 


Subpart  B  also  issued  under  5  U.S.C 
5303(^  5333,  5334(a),  5402,  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C  5304 
note; 

Subpart  D  also  issued  under  5  U.S.C 
5335(^  and  7701(b)(2); 

Subpart  E  also  issu^  under  5  U.S.C  5336; 

Subpart  F  also  issued  under  5  U.S.C  5304 
and  5305(g)(1). 

Subpart  A— Interim  Geographic 
Adjustments 

2.  In  §  531.101,  the  definition  of  local 
special  salary  rate  is  removed,  and  the 
definition  of  scheduled  annual  rate  of 
pay  is  revised  to  read  as  follows: 

{531.101  Definitions. 
***** 

Scheduled  annual  rate  of  pay 
means — 

(1)  The  General  Schedule  rate  of  basic 
pay  for  the  employee’s  grade  and  step 
(or  relative  position  in  the  rate  range), 
including  a  special  rate  for  law 
enforcement  officers  under  section  403 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 

(Pub.  L.  101-509),  but  exclusive  of  a 
special  salary  rate  established  under  5 
U.S.C.  5305  or  similar  provision  of  law 
(other  than  section  403  of  FEPCA),  an 
adjusted  annual  rate  of  pay  continued 
under  §  531.106  of  this  subpart,  a 
“special  law  enforcement  adjusted  rate 
of  pay”  under  subpart  C  of  this  part 
(including  a  rate  continued  under 

§  531.307  of  this  part),  a  “locality  rate  of 
pay”  under  subpart  F  of  this  part,  or 
additional  pay  of  any  kind; 

(2)  For  an  employee  covered  by  the 
Performance  Management  and 
Recognition  System  who  is  receiving  a 
special  salary  rate  established  under  5 
U.S.C.  5305  or  similar  provision  of  law, 
the  rate  of  pay  resulting  from  the 
following  computation — 

(i)  Using  the  special  salary  rate  ‘ 
schedule  established  under  5  U.S.C. 
5305  or  similar  provision  of  law, 
subtract  the  dollar  amount  for  step  1  of 
the  employee’s  grade  on  the  special 
salary  rate  schedule  from  the  dollar 
amount  for  the  employee’s  special 
salary  rate;  and 

(ii)  Add  the  result  of  paragraph  (2)(i) 
to  the  dollar  amount  for  step  1  of  the 
employee’s  grade  on  the  General 
Schedule;  or 

(3)  A  retained  rate  of  pay  under  part 
536  of  this  chapter  or  5  Cra  359.705,  if 
applicable. 

3.  In  §  531.103,  paragraphs  (a)  and  (f) 
are  revised  to  read  as  follows: 

§  531 .1 03  Administration  of  adjusted  rates 
of  pay. 

(a)  An  employee  shall  receive  the 
greatest  of — 


(1)  His  or  her  rate  of  basic  pay, 
including  any  applicable  special  salary 
rate  established  under  5  U.S.C.  5305  or 
similar  provision  of  law  or  special  rate 
for  law  enforcement  officers  under 
section  403  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (I^b.  L. 
101-509); 

(2)  An  adjusted  annual  rate  of  pay 
under  this  subpart,  where  applicable, 
including  an  adjusted  annual  rate  of  pay 
continued  under  §  531.106  of  this  part; 

(3)  A  “special  law  enforcement 
adjusted  rate  of  pay”  under  subpart  C  of 
this  part,  where  applicable,  including  a 
“special  law  enforcement  adjusted  rate 
of  pay”  continued  under  §  531.307  of 
this  part;  or 

(4)  A  “locality  rate  of  pay”  imder 
subpart  F  of  this  part,  where  applicable. 
***** 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  entitlement  to  an 
adjusted  annual  rate  of  pay  under  this 
subpart  terminates  on  the  date — 

(1)  An  employee’s  official  duty  station 
is  no  longer  located  in  an  interim 
geo^phic  adjustment  area; 

(2)  An  employee  moves  to  a  position 
not  covered  by  this  subpart; 

(3)  An  employee  separates  from 
Federal  service; 

(4)  An  employee’s  special  salary  rate 
under  5  U.S.C.  5305  or  similar  provision 
of  law  (other  than  section  403  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L.  101-509))  exceeds 
his  or  her  adjusted  annual  rate  of  pay 
under  this  subpart; 

(5)  An  employee’s  “special  law 
enforcement  adjusted  rate  of  pay”  under 
subpart  C  of  this  part  exceeds  his  or  her 
adjusted  annual  rate  of  pay  under  this 
subpart:  or 

(6)  An  employee’s  “locality  rate  of 
pay”  under  subpart  F  of  this  part 
exceeds  his  or  her  adjusted  annual  rate 
of  pay  under  this  subpart. 

***** 

4.  A  new  §  531.106  is  added  to 
subpart  A  to  read  as  follows: 

§  531 .1 06  Continuation  of  an  adjusted 
annuai  rate  of  pay. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  dollar  amount  of 
an  adjusted  annual  rate  of  pay  that  was 
calculated  under  regulations  which 
included  nationwide  or  worldwide 
special  salary  rates  established  under  5 
U.S.C.  5305  in  the  definition  of 
“scheduled  annual  rate  of  pay”  shall  not 
be  reduced. 

(b)  At  the  time  of  an  adjustment  in 
pay  under  5  U.S.C.  5303  or  similar 
provision  of  law,  an  adjusted  annual 
rate  of  pay  continued  under  paragraph 
(a)  of  this  section  shall  be  increased  by 
an  amount  equal  to  the  dollar  amount  of 
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the  adjustment  made  under  5  U.S.C. 

5303  or  similar  provision  of  law  in  the 
rate  of  basic  pay  for  the  employee’s 
grade  and  step  (or  relative  position  in 
the  rate  range). 

(c)  An  adjusted  annual  rate  of  pay  that 
is  continued  xmder  paragraph  (a)  of  this 
section  terminates  on  the  date  any  of  the 
conditions  specified  in  §  S31.103(f)  of 
this  part  is  satisfied  or  on  the  date  an 
employee  moves  to  a  position  not 
covered  by  a  nationwide  or  worldwide 
special  rate  authorization. 

Subpart  C — Special  Pay  Adjustments 
for  Law  Enforcement  Officers 

5.  In  §  531.301,  the  definition  of  local 
special  salary  rate  is  removed,  and  the 
definition  of  scheduled  annual  rate  of 
pay  is  revised  to  read  as  follows: 

§531.301  Definitions. 
***** 

Scheduled  annual  rate  of  pay 
means — 

(1)  The  General  Schedule  rate  of  basic 
pay  for  the  employee’s  grade  and  step 
(or  relative  position  in  the  rate  range), 
including  a  special  rate  for  law 
enforcement  officers  under  section  403 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
(Pub.  L.  101-509),  but  exclusive  of  a 
special  salary  rate  established  under  5 
U.S.C.  5305  or  similar  provision  of  law 
(other  than  section  403  of  FEPCA),  an 
“adjusted  annual  rate  of  pay’’  imder 
subpart  A  of  this  pent  (including  a  rate 
continued  under  §  531.106  of  this  part), 
a  “locality  rate  of  pay’’  under  subpart  F 
of  this  part,  or  additional  pay  of  any 
kind; 

(2)  For  an  employee  covered  by  the 
Performance  Management  and 
Recognition  System  who  is  receiving  a 
special  salary  rate  under  5  U.S.C.  5305 
or  similar  provision  of  law,  the  rate  of 
pay  resulting  fi'om  the  following 
computation — 

(i)  Using  the  special  salary  rate 
schedule  established  imder  5  U.S.C. 
5305  or  similar  provision  of  law, 
subtract  the  dollar  amount  for  step  1  of 
the  employee’s  grade  on  the  special 
salary  rate  schedule  from  the  dollar 
amount  for  the  employee’s  special 
salary  rate;  and 

(ii)  Add  the  result  of  paragraph  (2)(i) 
to  the  dollar  amoimt  for  step  1  of  the 
employee’s  grade  on  the  General 
Schedule;  or 

(3)  A  retained  rate  of  pay  under  part 
536  of  this  chaptOT  or  5  CFR  359.705,  if 
applicable. 

***** 

6.  In  §  531.304,  paragraphs  (a)  and  (f) 
are  revised  to  read  as  follows; 


§531.304  Administration  of  special  law 
anforcamant  adjusted  rates  of  pay. 

(a)  A  law  enforcement  officer  shall 
receive  the  greatest  of — 

(1)  His  or  ner  rate  of  basic  pay, 
including  any  applicable  special  salary 
rate  established  under  5  U.S.C  5305  or 
similar  provision  of  law  or  special  rate 
for  law  enforcement  officers  under 
section  403  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L 
101-509)); 

(2)  An  “adjusted  annual  rate  of  pay’’ 
under  subpart  A  of  this  part,  where 
applicable,  including  an  “adjusted 
annual  rate  of  pay’’  continued  under 

§  531.106  of  this  part; 

(3)  A  special  law  enforcement 
adjusted  rate  of  pay  under  this  subpart, 
where  applicable,  including  a  special 
law  enforcement  adjusted  rate  of  pay 
continued  under  §  531.307  of  this  part; 
or 

(4)  A  “locality  rate  of  pay’’  under 
subpart  F  of  this  part,  where  applicable. 

***** 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  entitlement  to  a  special 
law  enforcement  adjusted  rate  of  pay 
under  this  subpart  terminates  on  the 
date — 

(1)  An  employee’s  official  duty  station 
is  no  longer  located  in  a  special  pay 
adjustment  area; 

(2)  An  employee  moves  to  a  position 
not  covered  by  this  subpart; 

(3)  An  employee  separates  fiom 
Federal  service; 

(4)  An  employee’s  special  salary  rate 
under  5  U.S.C.  5305  or  similar  provision 
of  law  (other  than  section  403  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L.  101-509))  exceeds 
his  or  her  special  law  enforcement 
adjusted  rate  of  pay  under  this  subpart; 
or 

(5)  An  employee’s  “locality  rate  of 
pay”  under  subpart  F  of  this  subpart 
exceeds  his  or  her  special  law 
enforcement  adjusted  rate  of  pay  under 
this  subpart. 

***** 

7.  A  new  §  531.307  is  added  to 
subpart  C  to  read  as  follows: 

§  531 .307  Continuation  of  a  special  law 
enforcement  adjusted  rate  of  pay 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  dollar  amount  of 
a  special  law  enforcement  adjusted  rate 
of  pay  that  was  calculated  under 
regulations  which  included  nationwide 
or  worldwide  special  salary  rates 
established  under  5  U.S.C.  5305  in  the 
definition  of  “scheduled  annual  rate  of 
pay”  shall  not  be  reduced. 

(b)  At  the  time  of  an  adjustment  in 
pay  under  5  U.S.C.  5303  or  similar 
provision  of  law,  a  special  law 


enforcement  adjusted  rate  of  pay 
continued  under  paragraph  (a)  of  this 
section  shall  be  increased  by  an  amount 
equal  to  the  dollar  amount  of  the 
adjustment  made  imder  5  U.S.C.  5303  or 
similar  provision  of  law  in  the  rate  of 
basic  pay  for  the  employee’s  grade  and 
step  (or  relative  position  in  the  rate 
range). 

(^  A  special  law  enforcement 
adjusted  rate  of  pay  that  is  continued 
under  paragraph  (a)  of  this  section 
terminates  on  the  date  any  of  the 
conditions  specified  in  $  531.304(f)  of 
this  part  is  satisfied  or  on  the  date  an 
employee  moves  to  a  position  not 
covered  by  a  nationwide  or  worldwide 
special  rate  authorization. 

8.  A  new  subpart  F  is  added  to  read 
as  follows: 

Subpart  F— Locality>Baaeci 
Comparability  Payments 

Sec. 

531.601  Purpose. 

531.602  Definitions. 

531.603  Locality  pay  areas. 

531.604  Determining  locality  rates  of  pay. 

531.605  Computation  of  hourly,  daily, 
weekly,  and  biweekly  locality  rates  of  pay. 

531.606  Administration  of  locality  rates  of 
pay.  - 

531.607  Reports. 

Subpart  F — Locality-Based 
Comparability  Payments 

§531.601  Purpose. 

This  subpart  provides  regulations  to 
implement  5  U.S.C.  5304,  which 
authorizes  locahty-based  comparability 
payments  to  reduce  pay  disparities  with 
non-Federal  workers  within  ehch 
locality  when  the  locality  is  determined 
to  have  a  pay  disparity  of  greater  than 
5  percent.  These  regulations  must  be 
read  together  with  5  U.S.C.  5304. 

§  531 .602  Definitions. 

In  this  subpart: 

CMSA  means  a  Consolidated 
Metropolitan  Statistical  Area,  as  defined 
by  the  Office  of  Management  and 
Budget  (0MB). 

Comparability  payment  means  a 
locality-based  comparability  payment 
payable  under  5  U.S.C.  5304  or  5304a. 

Continental  United  States  means  the 
several  States  and  the  District  of 
Columbia,  but  does  not  include  Alaska 
or  Hawaii. 

Employee  means — 

(1)  An  employee  in  a  position  to 
which  subchapter  III  of  chapter  53  of 
title  5,  United  States  Code,  applies  and 
whose  official  duty  station  is  located  in 
a  locality  pay  area  within  the  ' 
continental  United  States,  including  an 
employee  covered  by  the  Performance 
Management  and  Recognition  System 


46068 


Federal  Register  /  Vol.  58,  No^  167  /  Tuesday,  August  31,  1993  /  Proposed  Rules 


and  an  employee  in  a  position 
authorized  by  5  CFR  213.3102(w)  whose 
rate  of  basic  pay  is  established  under  the 
General  Schedule;  and 

(2)  An  employee  in  a  category  of 
positions  for  which  the  President  has 
authorized  comparability  payments 
under  5  U.S.C.  5304(h)(2)  and  whose 
official  duty  station  is  located  in  a 
locality  pay  area  within  the  continental 
United  States. 

General  Schedule  means  the  basic  pay 
schedule  established  imder  5  U.S.C. 
5332,  as  adjusted  by  the  President  under 
5  U.S.C  5303. 

Locality  pay  area  means  an  area  listed 
in  §  531.603  of  this  part,  as  established 
and  modified  under  5  U.S.C.  5304  by 
the  pay  agent  designated  by  the 
President  under  5  U.S.C.  5304(d)(1). 

Locality  rate  of  pay  means  an 
employee’s  schedule  annual  rate  of  ■ 
pay  multiplied  by  the  factor  determined 
imder  §  531.604(a)  of  this  part  and 
rounded  to  the  nearest  whole  dollar, 
counting  50  cents  and  over  as  a  whole 
dollar. 

MSA  means  a  Metropolitan  Statistical 
Area,  as  defined  by  the  Office  of 
Man^ement  and  Budget  (0MB). 

Official  duty  station  means  the  duty 
station  for  an  employee’s  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personnel  action. 

Scheduled  annual  rate  of  pay 
means — 

(1)  The  General  Schedule  rate  of  basic 
pay  for  the  employee’s  grade  and  step 
(or  relative  position  in  the  rate  range), 
including  a  special  rate  for  law 
enforcement  officers  under  section  403 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (l^b.  L.  101- 
509)  (FEPCA).  but  exclusive  of  a  special 
salary  rate  established  under  5  U.S.C. 
5305  or  similar  provision  of  law  (other 
than  section  403  of  FEPCA).  an 
“adjusted  annual  rate  of  pay’’  under 
subpart  A  of  this  part  (including  a  rate 
continued  under  §  531.106  of  this  part), 
a  “special  law  enforcement  adjusted  rate 
of  pay’’  under  subpart  C  of  this  part 
(including  a  rate  continued  under 

§  531.307  of  this  part),  or  additional  pay 
of  any  kind; 

(2)  For  an  employee  covered  by  the 
Performance  Management  and 
Recognition  System  who  is  receiving  a 
special  salary  rate  under  5  U.S.C.  5305 
or  similar  provision  of  law  (other  than 
section  403  of  FEPCA).  the  rate  of  pay 
resulting  firom  the  following 
computation — 

(i)  Using  the  special  salary  rate 
schedule  established  imder  5  U.S.C. 
5305  or  similar  provision  of  law. 
subtract  the  dollar  amoimt  for  step  1  of 
the  employee’s  nade  on  the  special 
salary  rate  schedule  fi'om  the  dollar 


amount  for  the  employee’s  special 
salary  rate;  and 

(ii)  Add  the  result  of  paragraph  (2)(i) 
to  the  dollar  amount  for  step  1  of  the 
employee’s  grade  on  the  General 
Schedule;  or 

(3)  The  retained  rate  of  pay  under  part 
536  of  this  chapter  or  5  CFR  359.705.  if 
applicable. 

}531.603  Locality  pay  areas. 

(a)  Locality  rates  of  pay  under  this 
subpart  shall  be  payable  to  employees 
whose  official  duty  stations  are  located 
in  the  locality  pay  areas  listed  in 
paragraph  (b)  of  fiiis  section. 

(b)  The  following  are  locality  pay 
areas  for  the  purpose  of  this  subpart: 

(1)  Atlanta.  GA — consisting  of  the 
Atlanta.  GA  MSA; 

(2)  Boston-Worcester-Lawrence.  MA- 
NH-ME-CT — consisting  of  the  Boston- 
Worcester-Lawrence.  MA-NH-ME-CT 
CMSA; 

(3)  Qiicago-Gary-Kenosha.  IL-IN- 
WI — consisting  of  the  Chicago-Cary- 
Kenosha.  IL-IN-WI  CMSA: 

(4)  Gndnnati-Hamilton.  OH-KY- 
IN^onsisting  of  the  Cincinnati- 
Hamilton.  OH-KY-IN  CMSA: 

(5)  Cleveland-Akron.  OH— consisting 
of  the  Cleveland-Akron.  OH  CMSA; 

(6)  Dallas-Fort  Worth.  TX — consisting 
of  the  Dallas-Fort  Worth.  TX  CMSA; 

(7)  Dayton-Springfield.  OH — 
consisting  of  the  Dayton-Springield.  OH 
MSA: 

(8)  Denver-Boulder-Greeley.  CO — 
consisting  of  the  Denver-Boulder- 
Greeley.  CO  CMSA; 

(9)  EJetroit-Ann  Arbor-Flint.  MI — 
consisting  of  the  Detroit- Ann  Arbor- 
Flint.  MI  CMSA; 

(10)  Houston-Galveston-Brazoria. 

'TX— consisting  of  the  Houston- 
Galveston-Brazoria.  TX  CMSA; 

(11)  Huntsville.  AL — consisting  of  the 
Huntsville.  AL  MSA; 

(12)  Indianapolis.  IN — consisting  of 
the  Indianapolis.  IN  MSA; 

(13)  Kansas  City.  MO-KS — consisting 
of  the  Kansas  City.  MO-KS  MSA; 

(14)  Los  Angeles-Riverside-Orange 
County.  CA — consisting  of  the  Los 
Angeles-Riverside-Orange  County.  CA 
CMSA.  plus  Santa  Barbara  County.  CA. 
and  that  portion  of  Edwards  Air  Force 
Base.  CA.  not  located  within  the  Los 
Angeles-Riverside-Orange  County.  CA 
CMSA; 

(15)  Memphis.  TN-AR-MS — 
consisting  of  the  Memphis.  'TN-AR-MS 
MSA; 

(16)  New  York-Northern  New  Jersey- 
Long  Island.  NY-NJ-CT-PA — consisting 
of  the  New  York-Northern  New  Jersey- 
Long  Island.  NY-NJ-CT-PA  CMSA; 

(17)  Norfolk-Virginia  Beach-Newport 
News.  VA-NC — consisting  of  the 


Norfolk-Virginia  Beach-Newport  News. 
VA-NC-MSA; 

(18)  Oklahoma  City.  OK— consisting 
of  the  Oklahoma  City,  OK  MSA; 

(19)  Philadelphia-Wilmington- 
Atlantic  City,  PA-NJ-DE-MD — 
consisting  of  the  Philadelphia- 
Wilmington-Atlantic  City,  PA-NJ-DE- 
MD  CMSA; 

(20)  Sacramento-Yolo,  CA — consisting 
of  the  Sacramento-Yolo,  CA  CMSA; 

(21)  St.  Louis,  MO-IL— consisting  of 
the  St.  Louis,  MO-IL  MSA; 

(22)  Salt  Lake  City-Ogden,  UT — 
consisting  of  the  Salt  li^e  City-Ogden, 
UTMSA: 

(23)  San  Antonio,  TX — consisting  of 
the  San  Antonio,  TX  MSA; 

(24)  San  Diego,  CA — consisting  of  the 
San  Diego,  CA  MSA; 

(25)  Sm  Francisco-Oakland-San  Jose, 
CA — consisting  of  the  San  Francisco- 
Oakland-San  Jose,  CA  CMSA; 

(26)  Seattle-Tacoma-Bremerton,  WA — 
consisting  of  the  Seattle-Tacoma- 
Bremerton,  WA  CMSA; 

(27)  Washington-Baltimore,  DC-MD- 
VA-WV — consisting  of  the  Washington- 
Baltimore.  DC-MD-VA-WV  CMSA, 
plus  St.  Mary’s  County.  MD;  and 

(28)  Rest  of  U.S. — consisting  of  the 
portions  of  the  continental  United  States 
not  located  within  another  locality  pay 
area. 

§  531 .604  Determining  locality  rates  of 
pay. 

(a)  To  determine  the  locality  rate  of 
pay  payable  to  an  employee,  the 
applicable  scheduled  annual  rate  of  pay 
shall  be  multiplied  by  the  factor 
authorized  by  the  President  for  the 
locality  pay  areas  in  which  the 
employee’s  official  duty  station  is 
located. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  locality  rates  of  pay 
may  not  exceed  the  rate  of  basic  pay 
payable  for  level  IV  of  the  Executive 
Schedule. 

(c)  The  locality  rates  of  pay  approved 
by  the  President  for  an  employee  in  a 
position  described  in  5  U.S.C. 
5304(h)(l)(A)-(E),  or  in  a  position  under 
5  U.S.C.  5304(h)(1)(F)  which  the 
Presidmt  may  determine,  may  not 
exceed  the  rate  of  basic  pay  payable  for 
level  in  of  the  Executive  Sdiedule. 

§  531 .605  Computation  of  hourly,  daily, 
waaMy,  and  biwMkIy  locality  rates  of  pay. 

When  it  is  necessary  to  convert  an 
annual  locality  rate  of  pay  to  an  hourly, 
daily,  weekly,  or  biweekly  rate,  the 
following  methods  apply: 

(a)  To  derive  an  hourly  rate,  divide 
the  annual  locality  rate  pat  by  2,087  and 
round  to  the  nearest  cent,  counting  one- 
half  cent  and  over  as  a  whole  cent; 
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(b)  To  derive  a  daily  rate,  multiply  the 
hourly  rate  by  the  number  of  daily  hours 
of  service  required  by  the  employee’s  ^ 
basic  daily  tour  of  duty; 

(c)  To  derive  a  weekly  or  biweekly 
rate,  multiply  the  hourly  rate  by  40  or 
80,  as  the  case  may  be. 

S  531 .606  Administration  of  iocaiHy  rates 
of  pay. 

(a)  An  employee  shall  receive  the 
greatest  of— 

(1)  His  or  her  rate  of  basic  pay, 
including  any  applicable  special  salary 
rate  established  under  5  U.S.C.  5305  or 
similar  provision  of  law  or  special  rate 
for  law  enforcement  officers  under 
section  403  of  FEPCA; 

(2)  An  "adjusted  emnual  rate  of  pay” 
tmder  subpart  A  of  this  part,  where 
applicable,  including  an  "adjusted 
annual  rate  of  pay”  continued  under 
§531.106  of  this  part; 

(3)  A  "special  law  enforcement 
adjusted  rate  of  pay”  under  subpart  C  of 
this  part,  where  applicable,  including  a 
"special  law  enforcement  adjusted  rate 
of  pay”  continued  under  §  531.307  of 
this  part;  or 

(4)  A  locality  rate  of  pay  under  this 
subpart,  where  applicable. 

(b)  A  locality  rate  of  pay  is  considered 
basic  pay  for  the  purpose  of 
computing — 

(1)  Retirement  deductions  and 
benefits  imder  parts  831, 841, 842, 843, 
and  844  of  this  chapter; 

(2)  Life  insurance  premiums  and 
benefits  under  parts  870,  871, 872,  and 
873  of  this  chapter; 

(3)  Premium  pay  under  subparts  A 
and  I  of  part  550  of  this  chapter 
(including  the  computation  of 


limitations  on  premium  pay  imder  5 
U.S.C.  5547,  overtime  pay  under  5 
U.S.C.  5542(a).  compensatory  time  off 
under  5  U.S.C.  5543,  and  standby  duty 
pay  under  5  U.S.C,  5545(c)(1)); 

(4)  Severance  pay  under  subpart  G  of 
part  550  of  this  chapter;  and 

(5)  Advances  in  pay  under  subpart  B 
of  part  550  of  this  ^apter. 

(c)  A  comparability  payment  shall  not 
be  taken  into  account  for  the  purpose  of 
determining  or  computing  an  annual 
adjustment  to  pay  s^edules  imder  5 
U.S.C,  5303. 

(d)  When  an  employee’s  official  duty 
station  is  changed  to  a  different  locality 
pay  area,  the  employee’s  entitlement  to 
the  locality  rate  of  pay  for  the  new 
locality  pay  area  begins  on  the  effective 
date  of  the  change  in  official  duty 
station. 

(e)  A  locality  rate  of  pay  is  paid  only 
for  those  hours  for  which  an  employee 
is  in  a  pay  status. 

(f)  A  locality  rate  of  pay  shall  be 
adjusted  as  of  the  effective  date  of  any 
change  in  the  applicable  scheduled 
annual  rate  of  pay. 

(g)  Except  as  provided  in  paragraph 

(h)  of  this  section,  entitlement  to  a  • 
locality  rate  of  pay  established  for  a 
locality  pay  area  under  this  subpart 
terminates  on  the  date — 

(1)  An  employee’s  official  duty  station 
is  no  longer  in  the  locality  pay  area; 

(2)  An  employee  moves  to  a  position 
not  covered  by  this  subpart; 

(3)  An  employee  separates  from 
Federal  service;  or 

(4)  An  employee’s  special  salary  rate 
under  5  U.S.C.  5305  or  similar  provision 
of  law  (other  than  section  403  of 


FEPCA)  exceeds  his  or  her  locality  rate 
of  pay. 

(h)  In  the  event  of  a  change  in  the 
geographic  coverage  of  a  locality  pay 
area  (as  the  result  of  a  change  made  by 
OMB  in  the  definition  of  an  MSA  or 
CMSA  or  as  a  result  of  a  change  made 
by  the  President’s  pay  agent  in  the 
definition  of  a  locality  pay  area),  the 
effective  date  of  the  diange  in  an 
employee’s  entitlement  to  a  locality  rate 
of  pay  imder  this  subpart  shall  be  the 
first  day  of  the  first  applicable  pay 
period  beginning  on  or  after  the  date  on 
which  the  change  in  geographic 
coverage  is  made  effective. 

(i)  Payment  of,  or  an  increase  in,  a 
locality  rate  of  pay  is  not  an  equivalent 
increase  in  pay  within  the  meaning  of 
section  5335  of  title  5,  United  States 
Code. 

(j)  A  locality  rate  of  pay  is  included 
in  an  employee’s  "total  remuneration,” 
as  defined  in  §  551.511(b)  of  this 
chapter,  and  "straight  time  rate  of  pay,” 
as  defined  in  §  551.512(b)  of  this 
chapter,  for  the  purpose  of 
computations  under  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 

(k)  Termination  of  a  locality  rate  of 
pay  under  paragraph  (f)  of  this  section 
is  not  an  adverse  action  for  the  purpose 
of  subpart  D  of  part  752  of  this  chapter. 

§531.607  Reports. 

The  Office  of  Personnel  Management 
may  require  agencies  to  report  pertinent 
information  concerning  the 
administration  of  payments  under  this 
subpart. 

(FR  Doc.  93-21213  Filed  8-30-93;  8:45  am] 
BILUNG  CODE  632S-01-M 


Tuesday 
August  31,  1993 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Federal  Perldna  Loan,  Federal  Worti- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACncu:  Notice  of  closing  date  for  filing 
the  Fiscal  Operations  Report  and 
Application  to  Participate  in  the  Federal 
Perkins  Loan,  Federal  Work*Study 
(FWS),  cmd  Federal  Supplemental 
Educational  Opportunity  &ant  (FSEOG) 
Programs. 

SUMMARY:  The  Secretary  gives  notice  to 
instituticms  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
fiscal  year  1994  funds — for  use  in  the 
1994-OS  award  year — under  the  Federal 
Perkins  Loan,  FWS,  and  F^OG 
programs.  Undm*  these  prc^rams,  the 
Sectary  allocates  hmds  to  instituticms 
for  studrats  who  need  financial  ^d  to 
meet  the  costs  of  postsecondary 
education.  An  in^ution  is  not  required 
to  establish  eligibility  prior  to  applying 
for  funds.  Institutions  will  be  notified  of 
the  closing  date  for  establishing 
instituticmal  eligibility  to  participate  in 
the  Federal  Perkms  Loan,  FWS,  and 
FSECXS  programs  in  the  1994-95  award 
year  throu^  a  separate  notice  in  the 
Federal  Register. 

The  Secretary  further  gives  notice  that 
an  institution  drat  had  a  Federal  Perkins 
Loan  fond  or  expended  FWS  or  FSEOG 
fimds  during  the  1992-93  award  year  is 
required  to  submit  a  Fiscal  Operations 
Report  to  report  its  program 
expenditures  as  cd  fone  30, 1993,  to  the 
Seoetary. 

The  Federal  Perkins  Loan.  FWS,  and 
FSEOG  programs  are  authorized  by 
parts  E.  C,  and  part  A,  subpart  2, 
respectively,  of  title  IV  of  the 
Education  Act  of  1965,  as  amended. 

Aatkority:  20  U.S.C.  iea7aa-1087hh:  42 
U.S.C  2751-27S6a;  and  20U.SX:  1070b- 
1070b-3. 

Closing  Date:  An  institution  may 
submit  its  1992^3  Fiscal  Operations 
Report  and  1994-05  Application  to 
Pa^cipate  (FISAP)  in  t^  Federal 
Peridns  Loan.  Federal  Woric-Study,  and 
Federal  Supplemental  Eduodional 
C^portunity  Grant  programs  (FLSAP-^D 
FORM  646-1;  OMB  No,  184a-0073y 
by — 

(1)  Submitting  the  completed  data  on 
a  data  diskette  provided  ^  the 
Department  of  Educatkm; 


(2)  Creating  a  tape  from  data  stored  on 
a  mainframe  computer  and  sidimitting 
that  tape  in  a  ftmnat  defined  by  dm 
Department  of  Education;  or 

(3)  Transmitting  the  data  from  a 
personal  or  mainframe  computer 
through  a  modem. 

First-time  applicants  will  be  required 
to  stfomit  data  for  the  applictdion 
portion  of  the  FISAP  only.  Therefore, 
the  Department  is  mailing  only  that 
portion  of  the  FISAP  to  first-time 
licants. 

o  ensure  consideration  for  1994-95 
funds,  an  institution  must  submit  an 
electronic  FISAP  by  either  data  diskette, 
tape,  or  modem,  by  October  1, 1993. 

FISAPs  Delivered  by  Mail:  A  diskette 
w  tape  containing  FISAP  data  roust  be 
addressed  to  FISAP,  c/o  Universal 
Automation  Labs  (UAL).  5th  Floor,  8300 
Colesville  Road.  Silver  Spring, 

Maryland  20910. 

An  institution  must  show  proof  of 
mailing  its  FISAP.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  a  FISAP  is  sent  through  the  U.S. 
Postal  Service,  the  Secret^  does  not 
accei^  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  should  note  that  the  U.S. 
Postal  Service  does  not  unifrumly 
provide  a  dated  postmark.  Befmre 
relying  on  this  method,  an  institution 
should  dieck  with  its  local  post  office. 
An  institution  is  encouraged  to  use 
certified  or  at  least  first-class  mail. 

FISAPs  Delivered  by  Hand:  A  diskette 
or  tape  containing  FISAP  data  roust  be 
taken  to  Universal  Automation  Labs 
(UAL),  5th  Floor,  8300  Colesville  Road, 
Silver  Spring,  Maridand. 

Hand-delivered  HSAP  diskettes  or 
tapes  will  be  accepted  between  9  8.m. 
and  5  p.m.  daily  (Eastern  Daylight 
Hme),  except  ^turdays,  Su^ays,  and 
Federal  holidays.  A  FISAP  that  is  hand- 
delivered  will  not  be  accepted  after  5 
p.m.  an  the  dosing  date. 

FISAPs  Delivered  Electronically:  A 
FISAP  that  is  delivmed  electronically 
must  be  tranunitted  by  either  a  personal 
or  mainframe  eomputm-  to  the  host  ED 
computer  using  a  modem.  In  addition, 
one  original  completed  signature  page 
must  be  mailed  to  Electronic  FISAP,  cl 


must  be  mailed  to  Electronic  FISAP,  c/ 
o  Universal  Automation  Labs  (UAL),  5th 
Floor,  8300  Colesville  Road,  Silver 
Spring,  Maryland  20910,  by  Octobmr  1, 
1993. 

FISAP  Information:  FISAP  materials 
were  mailed  by  the  Campus-Based 
Systems  Improvement  and  Planning 
Brandi  in  late  July.  An  institution  must 
prepare  and  submit  its  FISAP  in 
accordance  with  the  information 
included  in  the  package. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  spedfically 
imposed  under  the  statute  and 
regulations  governing  the  programs. 

Applicable  Regulations:  The 
following  regulations  are  applicable  to 
these  programs: 

Federal  Perkins  Loan — 34  CFR  parts 

674  and  668. 

Federal  Wori;-Study — 34  CFR  parts 

675  and  668. 

Federal  Supplemental  Educational 
Opportunity  Grant — 34  CFR  parts  676 
and  668. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  information  or  to  request  FISAP 
materials,  contact  Ms.  Gloria  Easter, 
(^ef.  Fund  Control  Branch,  Campus- 
Based  Programs  Finandal  Kfonagement 
Division,  Accounting  and  Financial 
Management  Service,  Office  of  Student 
Finandal  Assistance.  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  (room  4621,  R0^3),  Washington, 
DC  20202-5452.  Telephone  (202)  708- 
7741.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Authority:  20  U.S.C  1087aa  et  seq^  42 
U.SX;  2751  et  seq.i  and  20  U.S.C  1070b  et 
seq. 

Dated:  August  26, 1993. 

(Catalc^  of  Federal  Domestic  Assistance 
Numbers:  84.038,  Federal  Perkins  Loan 
Pit^ram;  84.033,  Federal  Work-Study 
Pit^ram;  and  84.0Q7,  Federal  Supplemental 
Educational  Opportunity  Grant  Program) 
David  A.  Loaganecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc  93-21155  Filed  8-30-93;  8:45  ami 
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INFORMATION  AND  ASSISTANCE 


CFR  PARTS  AFFECTED  DURING  AUGUST 


Federal  Register 

Index,  finding  aids  &  general  information 

Public  inspection  desk 

Corrections  to  published  documents 

Document  drafting  information 

Machine  readable  documents 

202-523-5227 

523-5215 

523-5237 

523-3187 

523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 

Printing  schedules 

523-5227 

523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

523-6641 

523-5230 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

523-5230 

523-5230 

523-5230 

The  United  States  Government  Manual 

General  information 

Other  Services 

523-5230 

Data  base  and  machine  readable  specifications 
Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 

523-3447 

523-3167 

523-4534 

523-3187 

523-6641 

523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public 
Law  numbers.  Federal  Register  finding  aids,  and 
a  list  of  Clinton  Administration  ofiicials. 

202-275-1538, 
or  275-0920 

FEDERAL  REGISTER  PAGES  AND  DATES.  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


1  CFR 

90-159... 

. 42408 

45409 

180 . 

. 42406 

"  210 _ 

. 42483 

3  CFR 

235- . 

- . 42483 

AdmMstratlva  Ordara: 

245 _ 

-  - . 42483 

Presidential  Determinations; 

319 _ 

..41124,  43493,  44743 

92-39  of  August  17, 

9n<: 

. 43241 

1992  (Amended  by 

911 

49167 

93-34) . 

.45779 

915 _ 

. ; . 42187 

93-30  of  July  2, 

916 . . 

45231 

1993 . 

.43785 

93-33 . 

.45777 

920 . 

. 43243,  45232 

93-34 . 

,.45779 

923 . 

. 43246 

Exacutiva  Ordara: 

925 _ 

. . 44103 

12810  (See  DOT  rule 

926 . 

. 43241 

of  Aug.  19) . . . 

.45220 

927 . 

. 42491 

12854  (See  Treasury 

928 . 

. . 43065 

notice  of  Aug.  20) . 

.45060 

929 . 

. 42493 

12856 . 

.41981 

932 . 

. . . 45234 

12857 . 

,.42181 

944 . 

. . 44104 

12858 . 

..42185 

945 . 

. 44605 

12859 . 

..44101 

946 . . 

. 45415 

4257  (Revoked  in  part 

981 . 

. 43500 

by  PLO  6992) . 

..42246 

QR6 

a.39ai 

Proclamations: 

OQA 

. 43066 

6352  (See  USTR 

1004 . 

. 45417 

notice  of  Aug.  20) . 

.44389 

1007...... 

. 43067 

6583 . 

..41169 

AfWU 

6585. . 

..43239 

imn 

A.VUiA 

6586 . 

..44433 

1049 

.  ,  ,  4360^ 

1099 . 

. -.43518 

5  CFR 

1211 . 

. - _ 41023 

Ch.  XL . . . 

.41989 

1421 

. 45039 

Ch.XLVl . 

..42839 

1427 . 

. 41994,  42841 

307..... . 

..44743 

1435 . 

. 41995 

532 . 

..45413 

1446 . 

41625 

550 . 

..41623 

1728 

. 41394 

831...- . 

..43491 

1755 . 

. 41394 

838 . . 

..43491 

1809 _ 

4d7a6 

841 . . - . 

..43491 

1823  .- 

Ad7dR 

842 . . 

..43491 

1901 . 

42637 

843 . 

..43491 

1910 . 

_ 44255,  44745 

872 . 

..45415 

1922.- 

_ _ — „44748 

873 . - . 

..45415 

1930 

44255 

1650 . 

-45380 

1940 

496.37 

Proposed  Rulas: 

1941 _ 

_ 4474.5,  44748 

Gh  21 

41193 

1943  . 

.4474.5,  44746 

351 . . . 

..44778 

1944-.... 

-42637.  44255,  44748 

531 _ _ _ 

..46064 

1945. _ 

. . 44748 

591 . . . . 

..45556 

1951 _ 

42637,  44748 

1955...... 

. . 44748 

7CFR 

1956 . 

. 42637 

2  . . . . 

-42841 

1965 _ 

— . 44748 

28 . 

-41991 

1980 _ 

...41171,44745,  44748 

29  . . . 

..42406 

2003..-.. 

. . 42637 

SP 

..42406 

3015 _ 

. . 41410 

fiS 

-42408 

3051—.. 

. 41410 

58  . 

..42406 

4284 _ 

. 42637 

59 . _...  -  . 

-42408 

Proposed  Rules: 

fil _ _ 

..42408 

68 _ 

. 45295 

i 

i 

] 

d 

-42408 

300 _ 

_ 42504 

41023-41170 . 2 

41171-41418 . 3 

41419-41620 . 4 

41621-41980 . 5 

41981-42186 . 6 


42187-42482 

42483^2636 

42637-42838 


...9 

.10 


42839-43064 . 

. 19 

43065-43238 . 

. 13 

43239-43490 . 

. 16 

43491-43784 . 

. 17 

43785-44100 . 

. 18 

44101-44254 . 

. 19 

44255-44434 . 

. 20 

44435-44604 . 

. 23 

44605-44742 . 

. 24 

44743-45038 . 

. 25 

45039-45230 . 

. 26 

45231-45408 . 

. 97 

45409-45776 . 

. 30 

45777-46072 . 

. 31 

ii 
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319 . 42504.  44779 

735 . 43298 

800  . 41439 

801  . 42257 


981 _ 

. 43565 

945 _ 

. 42696 

966.. . 

. 44780 

1004 

. 42881,  43572 

1030 . 

. '..42258 

1138 

. 45295 

1211 . 

. 41203 

1413 . 

. . 41641 

1446... . 

. 42882 

11  CFR 

100 . 45770 

102 . ; . 42172 

110 . 42172 

114 . 45770 

PropoMd  RuIm: 

100 . 45463 

107 . 43046 

113  . 45463 

114  . 43046 

9008 . 43046 

12  CFR 

34 . 42640 


41442.41444,41645.^ 
42034,42259.42261,^ 
42361, 42513, 42699,  < 
42702,42705.43301.^ 
43304,43306.44149,^ 
44466, 44468, 44621,  i 
45858,45859,45861, 

71 . 41211,41212,- 

42038,42623,43412,- 

43575,43576,43826,- 


21  CFR 

5 . 41634,  42495,  44033 

14 . 41635 

73  . 41024,41182,  41183 

74  . 41183,  45841 

101  . 44020,  44033,  44036, 

44039,44059,44063 

102  . 44059 

105 . 44033 

130 . 44033 

201 . 45194 

210  . 41348 

211  . 41348 

331 . 45204 


8  CFR 

. 

323 . 

. 42640 

30 . 

. 41422 

520 . 

...41024,  42852,  42853, 

101, . 

. A7MH 

360 . 

. 43069 

Proposed  RuIm: 

43793,44611 

-<->106  46491 

295 . 

. 41069 

522 . 

. 42852,  43794 

POd 

. 49fl4R,  44606 

516 . 

. 44105 

500 . 

. 41215 

524 . 

. 41024 

4904!) 

.66.3 

4.6790 

935 . 

. 44634 

556 . 

. 42853,  43794 

910 

49640 

936 . 

. 44634 

558 . 

. 43560 

245 . 

245a . 

. 42843 

. 45235 

942 . 

. 44634 

821 . 

. 43442,  43451 

574 . 

. 45421 

944 . 

. 44634 

1308.... 

. 43795,  44611 

329 . 45418 

381 _ 42188,  43478,  43787 

J20 . 43680 

Pfopo— d  RuIm: 

77.. .. . 43086 

78 . 43068 

82 . 41048 

91  . 43301 

92  . 41204,  41623 

94 . 41623 

317  _ 42188,  43478,  43787 

320 . 41138,43787 

9  CFR 

1..  . . 45040 

2 . y . 45040 

92 . 45236 

318  . 45238,  45240 

PropoMd  RuIm: 

145 . 44782 

147 . 44782 

309  . 45296 

310  . 45296 

317  . 45296 

318  . 44236 

381 . 44236 

391 . 44236 

10  CFR 

2 . 44610 

11  . 44435 

20 . 44610 

25 . 44435 

50 . 45243 

54 . 45243 

73 . 45781 

140 . 42851 

170  . 45553 

171  . 45553 

786 . 41160 

820 . 43680 

1046 . 45787 

PropoMd  RuIm: 

Ch.  1 . 42032 

2 . 44620 

12  . ..41061 

20 . 42882,  44620 

35 . 44466 

72 . 45463 

430 . 44538 

765  . 42450 

766  . 41164,43573 


575 . 44105 

703 . 41419 

722 . 42640 

790 . 45430 

931  . 43522 

932  . 43522 

933  . 43522 

Proposed  RuIm: 

3 . 43822 

25 . 44138 

201 . 45851 

219 . 46024 

228 . 44138 

345 . 44138 

563e . 44138 

612 . 44139 

701 . 42698 

13  CFR 

101 . 44436 

108 . 45245 

120  . 45247' 

Proposed  RuIm: 

107 . 41852,  41882 

121  . 44620,  44793,  45300 

122  . 45078 

123  . 45855 


23 . 42136 

25 . 45224 

39 . 41172,  41174,  41175, 

41177,41179,41419,41421. 
42190, 42192, 42194, 42196, 
42197. 42642, 43547, 43550, 
43552, 43789, 44437, 44439, 
44441 , 45041 . 45043, 45044, 
45827,45831,45833 

71 . 41181,43070,  44125, 

44126, 44273. 45046, 45047, 
45049, 45050, 45051 

73 . 42001,  45051,  45052 

91 . 42643,  43553,  45220 

95 . 45053 

97 . 43071,  44274,  44275, 

45056,45057 

121 . 45224 

170 . 42814 

1204 . 43554 

Proposed  RuIm: 

Ch.  1 . 42698 

25 . 44291 

39 . 41066,  41210,41441, 


16  CFR 

306 . 41356 

308 . 42364 

Proposed  RuIm: 

500.„ . 43726 

17  CFR 

4 . 43791 

1 . 42361,42643 

200 . 45838 

240 . 43555.  45838 

270 . 45834  ' 

Proposed  RuIm: 

1  . 43087,  44470 

12 . 44623 

228  . 42882 

229  . 42882 

240 . 42882,  44310 

18  CFR 

2  . 41626 

101 . 42494 

Proposed  RuIm: 

36 . 41074 

284 . 41647 

19  CFR 

4 . 41422,  44127,  44128 

10 . 44128 

12 . 44128 

101 . 41633 

122 . 41422,  44128,  44443 

128 . 44128 

141 . 44128 

148 . 44128 

152 . 44128 

162 . 44128 

Proposed  RuIm: 

133 . 44476 

20  CFR 

209 . 45249 

211 . 45249 

325 . 45840 

345 . 45249 

404 . 44444 

416 . 41181 

614 . 43782 

Proposed  RuIm: 

336 . 43577 

416 . 42514 


Proposed  RuIm: 

Ch.  1 . 43579.  45080 

101 . 44091 

103 . 41612 

166 . ...43580 

336 . 45216 

338 . 45217 

882 . 45865 

1308 . 44311 

1313 . 42894 

22  CFR 

41 . 43438 

Proposed  Rules: 

502 . 42896 

23  CFR 

1200 . 41025 

1204  . 41025 

1205  . 41025 

1215 . 44754 

24  CFR 

50 . 41328 

200  . 41328 

201  . 44760 

203  . 41328,  52645,  44760, 

45553 

204  . 41328 

207 . 43072 

213 . 42645,  43072 

220  . 43072 

221  . 43072 

231  . 43072 

232  . 43072 

234 . 42645,  43072,  44760 

242 . 43072 

244 . 43072 

290  . 43708 

791 . 41426 

886 . 43708 

Proposed  RuIm. 

200 . 41445 

291  . 42707 

570 . 43764 

880  . 44968 

881  . 44968 

882  . 44968 

883  . 44968 

884  . 44968 

885  . 44968 

886  . 44968 

889 . 44968 


Federal  Register  /  Vol.  58,  No.  167  /  Tuesday,  August  31,  1993  /  Reader  Aids 


iii 


904  . 44968 

905  _ -...44988 

906  . - . 44968 

960 . 44968 

25CFR 

517 . 44445 

26  CFR 

1 _ 42199,43797,  44451, 

45059 

602 . 42199 

PrapoMd  RuIm: 

1 _ 42263,  43827,43828, 

45080 

48 . 45081 

27  CFR 

5 . 45251 

9 . 44131 

PropoMd  Rutost 

4  . . . . 42517,  44629 

5  . 42617,  44629 

7 . 42517 

9 _ 44152 

31 . -....44628 

706 . - . 44132.  44133 

28  CFR 

16 . 41038 

503 . -.-44428 

29  CFR 

102 . 42234 

697 . 43561 

2606 . 44738 

2617 . 44738 

2676 . 43079 

825 . 45433 

30  CFR 

216 . 45252 

218 . 45434 

250 . 44762 

256 . 45255 

718 . 41936 

720 . 41936 

735 . 41936 

914 . 41039,  43248 

916...... . 45438 

917 . 42001 

935  . 43261 

950 . 44453 

PropoMd  Rul«s: 

216 . 43582 

218 . 43582,  43583.43588 

253 . 44797 

701 . 44630,45303 

773  . 44630,  45303 

774  . 45303 

778 . 44630.  45303 

784 . 44630 

840 . 43594 

842  . 43594 

843  . 43594,  45303 

870 . 45736 

904 . 44477 

906 . 45467 

914 . 41669 

926 . 44479,  45303 

936  . 42900 

943  . 42901,43308 

944  . 45305 

948 . 42903 

950 . 44480 


31  CFR 

103. . 45263 

515— . 45060 

PropoMd  RuIm: 

1.. . . 43312.  44481 

103 . 46014.  46021 

206.. .- . 41902 

209—. . 41449 

32  CFR 

156.— . 42855 

619 _ 44404 

706 _ .44132,  44133,  44455 

PropoMd  RuIm:  ~ 

Ch.  V . 42518 

246 . 41671 

296 . 41679 

33  CFR 

100— . 41428 

117- . 42856,  42858,  43264, 

'  44612,44613 

165  . 43264,  44614,  44615 

175 . 41602 

181 . 41602 

334 . 42237 

Proposed  Rules: 

100— . 41449 

117 . 44155 

162 . 42913 

166  _ 44634 

167  . 44634 

34  CFR 

5b . 44422 

323 . 45008 

328 . 45008 

81 . 43472 

381 . 43018 

614 . 42626 

631  . 42651 

632  . 42651 

633  . 42651 

634  . 42651 

635  . 42651 

636  . - . 42662 

649 . - . 42860 

653.. ... . 42824 

654 . 42665 

698 . 43265 

776 . 45210 

Proposed  Rules: 

Ch.  VI . 43608 

76 . 44736 

80 . 44736 

99 . 42836 

361 . .-. . 44638 

36  CFR 
Proposed  Rules: 

222 . 43202 

37  CFR 

1 . 44277,45841 

201 . 45263 

38  CFR 

3 . 41635.  42623 

21 . 41636 

Proposed  Rules: 

17 . ; . 44313 

21 . 41325 

39  CFR 

111 . 42012 


3000 . 42873 

40  CFR 

52 . 41430.42671,43080, 


43083, 43084, 43798, 44456, 
45439, 45440, 45442, 45444, 
45445, 45448, 45451 . 45452, 


45454,45457 

55 . 44818 

60 . 45948 

69 . 43042 

110 . 45008 

112 . 45008 

116  . -45008 

117  . 45008 

122 . 45008 

141 . 41344 

1« . 43994 

180-..,— 42672,  42673,  44282, 

44764, 44766 

186.._ . 41430,  42673 

228 . 42496 

230 . ; . 45008 

232 . 45008 

260-,- . 46040 

261  . . 42238,  42466,  46040 

264.- . 46040 

265—. . .46040 

268-. . 46040 

270-. . 46040 

401 . 45008 

716 . 42675 

721 . 45842 

1515 . 45843,  45845 

1552 . 45843,  45845 

Proposed  Rules: 

Ch.  1 . 42518,  42711,  44799 

52 . 41218,  41451,42914, 

43609, 44799, 44802, 45469, 
45471 , 45473. 45474, 45874 

60  . 42760 

61  . 42760 

63 . 42760,  43028,  45081, 

45476 

73 . 44482 

78 . 44482 

80  . 45307 

81  . 43609,44639,  44641 

88 . 42266 

122  . 42266 

123  . 42266 

131  . 42266 

132  . 42266 

152 . 42711 
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